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ADVERTISEMENT. 


At  the  close  of  the  Fourth  Volume  of  the  Reports  of  the  late 
war,  the  engagements  of  the  Editor  seemed,  for  a  time  at  least, 
to  have  terminated  with  the  subject-matter  on  which  they  had 
been  employed.  The  recommencement  of  hostilities  has  opened 
sources  of  fresh  materials;  and,  under  the  same  hope  of  contri- 
buting usefully  to  the  stock  of  public  information,  this  work  is 
again  resumed,  and  will  proceed  in  the  same  order  and  form,  and 
under  the  same  general  assurances,  that  were  originally  professed. 

"During  the  progress  of  a  work  of  this  kind,  the  task  of  selec- 

on  leads  gradually  to  the  exercise  of  a  more  minute  discretion, 

upon  which  different  judgments  may  occasionally  be  formed,  as  to 

^he  relative  importance  of  particular  cases.     All  difficulty  of  expla- 

ation,  however,  on  this  point,  will  be  best  relieved  by  adopting 

he  words  of  Lord  Bacon,  who,  with  reference  to  another  science, 

hus  distinctly   marks  the  rule,  which  will  with   equal  propriety 

'pply  to  all  works  of  a  similar  description:  —  "We  dp  not  mean 

hat  this  work  should  extend  to  every  common  case  that  happens 

vei^  day,  which  were  an  infinite  labor  and  to  little  purpose;  nor 

et  to  exclude  all  but  prodigies  and  wonders,  for  many  things  are 

uew  in  their  manner  and  circumstances  which  are  not  so  in  their 

kind ;   and  he  who  looks  attentively  will  find  many  particulars 

worthy  of  observation  in  what  seems  common."     Advancement  of 

Learning,  p.  144. 

Doctors'  Commoits,  February  23, 1805. 
October  22, 1806. 
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(Before  the  Lords  Commissioners  of  Appeal  in  Prize  Causes.) 


Anna  Catharina,  Wupper, 

16th  November,  1805 

Affirmed. 

ArQo,  Smith, 

6th  May,  1802 

Affirmed. 

Betsey,  Marphy, 

22d  June,  1799 

Affirmed. 

Cape  of  Good  Hope, 

24th  May,  1802 

Affirmed. 

Columbia,  Weeks, 

12th  August,  1801   . 

Affirmed. 

CONQUEBOR,  Tate, 

29th  March,  1808    . 

Affirmed. 

Edward,  Bartelt, 

24th  November,  1804 

Affirmed. 

Eenrom,  Frontier, 

27th  March,  1802    . 

Affinned. 

Embden,  Meyer, 

10th  February,  1800 

Affirmed. 

Graaf  Burnstorjt,  Belmer, 

23d  April,  1803 

Affirmed. 

Haabet,  Vette, 

16th  August,  1808  . 

Affirmed. 

Harmony,  Bod, 

11th  July,  1808 

Affirmed. 

Josephine,  Fish, 

9th  July,  1803 

Affinned. 

Maria,  Paulsen, 

2d  July,  1802 

Affirmed. 

Nancy,  Joy, 

17th  December,  1802 

Affirmed. 

Nancy,  Knudson,  as  to  the  Cargo, 

5th  April,  1803 

Affirmed. 

Nancy,  as  to  Bestitatioii  of  the  Ship, 

5th  April,  1803 

Reversed. 

Orion,  Cushing, 

29th  March,  1804    . 

Affirmed. 

Fbrseyerance,  Saeydan, 

10th  August^  1808  . 

Affirmed 

BxNSBURO,  Nybeig, 

11th  August,  1808   . 

Affirmed. 

BOSALIA  &  BbTTY,! 

6th  May,  1802 

Affirmed. 

SusA,  Hossey, 

19th  March,  1808    . 

Affirmed. 

Yrow  Anna  Catharina,  Mahts, 

15th  December,  1805 

Affirmed. 

(Before  the  Judges  Delegate  in  Causes  Civil  and  Maritime.) 


Bbttt  Cathcart,  Gillespie, 
William,  Beckford, 


1st  July,  1800  Affirmed. 

24th  November,  1801  Affirmed. 


1  Affirmed  in  principle  by  The  Rosalie,  and  The  Betty  Boper,  6th  May,  1802,  in  which 
the  Lords  of  Appeal  held,  that  the  carrying  contraband  outwards,  with  false  papers,  would 
affect  the  returned  caigo  with  condemnation. 
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Dttei  of  Hoitililiet. 

Agminit. 

Datei  of  Blockade. 

Pofts  Blockaded. 

16th  May,  1803, 

France, 

28th  June,  1803, 
26th  July,  1803,1  ' 

The  Elbe, 

The  Weser. 

16th  June,  1808, 

Holland, 

13th  Aug.,  1803, 

Genoa  and  Spezia. 
Hafre    de    Grace,  and 
the  ports  of  the  Seine. 

22d  Aug^  1803,  | 

Roman  and  Ligu-  > 
rian  Republics,    ) 

6th  Sept,  1803,    - 

' 

Fecamp, 

St  Vallery  en  Caux, 

nth  Jan.,  1803, 

Spwn, 

Dieppe, 

14th  May,  1806, 

Prussia, 

Treport, 
The  Sonune, 

9th  Aug.,  1804,    . 

Etaples, 

Bologne, 

Calais, 

Gravelines, 

Dunkirk, 

Nieuport,  and 

Ostend. 

25th  April,  1805, 

Cadiz  and  St.  Lucar. 
Partially  relaxed,   with 

27th  Oct.,  1805,    . 

exception  of  provisions 
and  wariike  stores. 

Of  the  coasts,  from  the 
Elbe  to  Brest,  with  qua- 

16th May,  1806,«. 

lifications    in    &yor    of 
neutral  trade  to  or  finom 

a  neutral  port. 

26th  July,  1806, 

Venice. 

1  Withdrawn  October  19th,  1805 ;  renewed  8th  April,  1806. 

*  September  25, 1806,  relaxed  as  to  ports  between  the  Elbe  and  the  Eems  inclosirely. 
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The  Jeune  Voyageur,  Guerard. 

September  6, 1803. 

Bec^tnred  from  the  enemy.  Restitution  to  former  British  owners,  under  the  Prize  Act,  is 
confined  to  captures  during  the  war ;  not  to  be  extended  to  a  vessel  confiscated  in  time  of 
peace,  for  a  Tiolation  of  the  rerenne  laws  of  France. 

This  was  a  case  of  a  British  ship  that  had  been  seized  in  a 
French  port,  March,  1802,  and  had  been  condemned  for  an  asserted 
violation  of  the  nsiprigation  laws  of  France.  It  had  been  purchased 
under  that  sale  by  a  French  merchant,  and  was  captured  on  a  voy* 
age  between  two  French  ports,  since  the  commencement  of  hostili- 
ties against  France.  A  claim  was  given,  on  the  part  of  the  former 
British  owner,  praying  to  have  the  ship  restored  to  him  on  salvage. 

On  the  part  of  the  claim,  Sewell  stated  the  circumstances  of  the 
case,  and  submitted  to  the  court  whether  the  restitution  on  salvage, 
directed  by  the  Prize  Act,  might  not  be  extended  to  the 
relief  of  a  *  person  whose  property  had  been  violently  and  [  *  2  ] 
unjustly  taken  from  him  in  a  French  port,  and  was  now 
retaken  by  a  British  subject. 

Judgment. 
Sir  W.  Scott.  I  am  clearly  of  opinion  that  it  is  not  in  the  power 
of  the  court  to  give  this  relief.  The  provisions  of  the  Prize  Act 
apply  to  goods  taken  by  the  enemy  as  prize ;  and  direct,  with  regard 
to  such  property,  that,  on  recapture,  it  shall  revert  to  the  former  Bri- 
tish owner.  This  ship  was  seized,  not  in  any  manner  as  prize,  but 
for  an  alleged  violation  of  the  revenue  laws  of  France,  in  a  time  of 
absolute  and  entire  peace*    Whether  the  condemnation  in  the  French 

VOL.  V.  1 
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The  Vrow  EliBftbeth.    5  C.  Rob. 


court  proceeded  on  just  grounds  or  not,  is  a  question  which  I  am  not 
competent  to  try ;  more  especially  in  the  ex  parte  manner  in  which 
it  must  unavoidably  come  forward, — there  being  no  persons  present, 
on  the  part  of  the  French  court,  to  defend  the  proceedings  which 
have  taken  place.  The  seizure  and  condemnation,  in  time  of  peace, 
will  have  the  effect  of  working  an  entire  defeasSince  of  the  British 
title ;  and  the  ship  must  be  condemned  to  the  captor,  as  property  of 
the  enemy  taken  in  the  ordinary  course  of  prize. 


The  Vrow  Elizabeth,  Probst. 

September  6,  1803. 

Effect  of  tho  flag  and  pass  of  the  enemy  conclusive,  as  to  the  character  of  the  ship ;  ^  not 
conclasive  against  tho  claim  of  the  same  owner,  for  an  andivided  share  of  the  cargo. 

This  was  a  case  of  a  ship  taken  under  a  Dutch  flag  and  pass,  on 
a  voyage  from  Surinam  to  Holland.     A  claim  was  given  on  the  part 

of  Mr. ,  a  merchant  of  Bremen,  stating  "  the  ship  to 

[  •  3  ]  *  have  been  bond  fide  his  property,  thou§ti  nominally  trans- 
ferred to  a  Dutch  merchant,  and  placed  under  a  Dutch  flag 
and  pass,  for  the  purpose  of  enabling  her  to  trade  between  the  Dutch 
colonies  and  Holland. 

On  the  part  of  the  captor,  the  King^s  Advocate.  The  master  has, 
in  his  deposition,  stated  the  ship  to  belong  to  the  owner  in  Holland  ; 
he  cannot,  therefore,  now  be  heard  to  explain  away  that  evidence, 
and  assert  a  claim  for  another  person.  Independent  of  all  objections 
to  testimony,  however,  the  mere  sailing  under  the  flag  and  pass  of 
the  enemy  is,  in  point  of  law,  decisive  to  fix  the  character  of  the  ship, 
and  to  subject  her  to  be  condemned  as  a  Dutch  ship. 

On  the  other  side,  Lam'ence  and  Robinson.  The  discredit  of  the 
master  will  not  preclude  the  owner  from  asserting  a  fair  claim ;  more 
especially  when  a  foundation  is  laid  for  such  a  suggestion  in  the 
evidence  of  the  other  witnesses,  who  speak  of  Mr.  N as  being 


1  [The  Vrow  Anna  Catharina,  5  C.  Rob.  167 ;  The  Goede  Hoop,  2  Acton,  32 ;  The 
Fortona,  1  Dod.  87 ;  The  Success,  1  Dod.  180 ;  The  Eagle,  1  W.  Bob.  246 ;  5  C.  Bob. 
App.  No.  n.] 
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The  Vrow  Elizabeth.    5  C.  Rob. 


in  reality  the  owner.  The  principle  of  law,  that  has  been  relied  on, 
applies  to  cases  arising  in  time  of  war.  The  circumstance  of  exist- 
ing hostilities  may  impose  a  peculiar  obligation  on  neutral  mer- 
chants, to  keep  their  titles  of  property  distinct,  and  free  from  any 
intermixture  of  enemy's  interest,  even  in  appearance ;  but  where  no 
such  special  reason  exists,  the  principle  does  not  apply  with  equal 
propriety,  to  govern  cases  of  an  assumed  character  in  time  of  peace, 
where  the  flag  and  pass  have  been  adopted  without  any  contempla- 
tion of  war,  and  for  reasons  arising  only  out  of  the  internal 
regulations  of  Holland.  If  this  practice  of  *  transferring  [  *  4  ] 
a  Dutch  character  to  neutral  ships  is,  in  any  degree,  a  fraud, 
it  is  not  against  this  nation,  nor  against  the  rights  of  war,  which  it 
is  the  peculiar  province  of  this  court  to  enforce.  It  can  amount  to 
nothing  more  than  to  a  fraud  on  the  navigation  laws  of  Holland, 
which  we  are  in  no  degree  concerned  to  protect.  In  the  case  of 
The  Clarissa,^  Symonds,  Mr.  Brown,  a  part  owner,  resident  in  Ame- 
rica, obtained  restitution  of  his  share  of  the  ship,  although  the  vessel 
had  sailed  from  Holland  under  a  special  pass  or  license  of  adoption, 
entitling  her  to  engage  in  the  colonial  trade  of  Holland,  which  had 
before  been  appropriated  exclusively  to  Dutch  ships. 

Judgment. 
Sir  W.  Scott.     This  application  appears  to  me  to  be  against  the 
evidence  of  fact,  as  well  as  against  the  settled  principle  of  law.     The 
vessel  was  sailing  under  Dutch  colors,  from  Surinam  to  Amsterdam, 
with  a  Dutch  pass,  and  all  other  papers,  representing  her  to  be  a 
Dutch  ship ;  and  this  description  is  confirmed  by  the  deposition  of 
the  master,  who  states  her  to  be  a  Dutch  ship,  the  property  of  Mr. 
Gildermester.     The  evidence  on  the  fact,  then,  is,  that  she  is  a  Dutch 
ship.     To  this  nothing  is  opposed  but  the  account  of  two  other  per- 
sons, who,  though  competent  witnesses,  are  certainly  inferior  to  the 
master,  both  with  regard  to  the  credit  due  to  them,  and  to  their 
opportunity  of  knowing  the  real  fact.    It  would,  I  think,  be  extremely 
hazardous  to  admit  a  claim  in  opposition  to  this  evidence.     I  will  go 
farther,  and  say  that  I  hold  the  claim  to  be  also  against  the  esta- 
blished rules  of  law ;  by  which  it  has  been  decided  that  a 
vessel,  *  sailing  under  the  colors  and  pass  of  a  nation,  is  to  [  *  5  ] 
be  considered  as  clothed  with  the  national  character  of 
that  country.     With  goods  it  may  be  otherwise ;  ^  but  ships  have  a 


1  Adm.  Jane  26, 1800.  [See  1  Gall.  607.] 

s  In  the  case  of  The  Yreede  Scholtys,  the  claim  of  Mr.  Dede,  for  a  share  in  the  ship 
taken  under  a  Dutch  flag  and  pass,  was  rejected.    On  the  part  of  the  captor,  it  was 
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[  •G  ]  *  peculiar  character  impressed  upon  them  by  the  special 
nature  of  their  documents,  and  have  always  been  held  to 
the  character  with  which  they  are  so  invested,  to  the  exclusion  of 
any  claims  of  interest  that  persons  living  in  neutral  countries  may 
actually  have  in  them.  In  the  war  before  the  last,  this  principle  was 
strongly  recognized  in  the  case  of  a  ship  taken  on  a  voyage  from 
Surinam  to  Amsterdam,  and  documented  as  a  Dutch  ship.  Claims 
were  given  for  specific  shares,  on  behalf  of  persons  resident  in  Swit- 
zerland ;  and  pne  claim  was  on  behalf  of  a  lady,  to  whom  a  share 
had  devolved  by  inheritance,  whether  during  hostilities  or  not  I  do 


fiuther  objected,  as  to  the  cargo,  that  the  claim  of  the  same  gentleman  for  an  undi- 
vided part  of  the  cargo,  documented  as  Dutch  pipperty,  must  be  precluded,  also,  by 
the  Dutch  character,  and  by  incorporation  into  Dutch  combaerce.  The  court  over- 
ruled this  objection,!  observing  —  "  A  great  distinction  has  been  always  made  by  the 
nations  of  Europe  between  ships  and  goods.  Some  countries  have  gone  so  far  as  to 
make  the  flag  and  pass  of  the  ship  conclusive  on  the  cargo  also,  but  this  country 
has  never  carried  the  principle  to  that  extent  It  holds  the  ship  bound  by  the  cha- 
racter imposed  upon  it  by  the  authority  of  the  government,  from  which  all  the  docu- 
ments issue.  But  goods,  which  have  no  such  dependence  upon  the  authority  of  the 
state,  may  be  differently  considered.  Then  comes  the  question,  whether  the  court 
will  make  the  separation  ?  Generally,  it  cannot  be  doubted  that  such  separation  may 
be  made.  It  is  in  every  day's  practice  to  make  such  distinctions.  Are  there,  then, 
any  particular  circumstances  to  prevent  the  court  from  doing  it  in  the  present 
instance  ?  Has  the  claimant  assumed  the  character  of  a  Dutchman,  so  as  to  render 
the  property  liable  to  be  considered  as  Dutch  property  ?  I  know  of  no  case  that  has 
fixed  such  a  consequence  upon  a  transaction  of  this  kind  in  time  of  peace.  On  the 
contrary,  we  all  remember  the  cases  of  The  Swiss,  who  had  shipped  property  from 
Curacoa,  under  Dutch  names,  to  avoid  the  alien  duties,  and  yet  obtained  restitution  oi 
their  claims.  Had  the  trade  in  the  present  instance  been  even  an  exclusive  trade,  it 
might  have  been  questionable  how  far  the  party  could  have  been  held  to  the  Dutch 
character,  merely  on  account  of  a  false  representation  practised  against  the  Dutch 
revenue  laws ;  unless,  indeed,  it  had  appeared  that  there  had  been  some  pass  or  license 
conferring  on  him  the  special  privileges  of  a  Dutch  merchant,  or  unless  it  was  a  trade 
arising  out  of  the  circumstances  of  war,  or  the  expectation  of  such  an  event.  Here 
the  party  appears  only  to  be  av^ling  himself  of  Dutch  names  in  time  of  peace,  for 
the  benefit  of  avoiding  particular  duties.  In  such  a  case,  it  would  be  going  farther 
than  the  court  has  hitherto  gone,  to  declare  that  the  person  is  to  be  held  to  all  the 
revolutions  which  may  attend  the  Dutch  character.  In  time  of  war,  a  more  strict 
principle  may  be  necessary.  But  it  is  needless  to  decide  what  considerations  might  be 
fit  to  be  applied  to  such  a  transaction  in  time  of  war,  as  this  case  arose  altogether  in 
time  of  peace,  and  without  any  expectation  of  war.  I  see  nothing  to  prevent  the 
court  from  performing  the  office  of  separating  this  undivided  share ;  and  as  the  pro- 
perty is  fully  proved,  I  shall  decree  it  to  be  restored." 

So  in  The  Broders  Lust,  Mr.  Richter,  part  owner  of  the  ship  and  supercargo  on 
board  the  vessel,  obtained  restitution  of  his  claim  for  parts  of  the  cargo,  though  his 
claim,  as  to  the  ship,  was  rejected. 

1  January  10th,  1804. 
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not  accurately  remember;  but,  if  it  was  so,  she  had  done  no  act 
whatever,  with  regard  to  that  property,  and  it  might  be  said  to  have 
dropped  by  mere  accident  into  her  lap.  In  that  case,  however,  it  was 
held  that  the  fact  of  sailing  under  the  Dutch  flag  and  pass  was  deci- 
sive against  the  admission  of  any  claim ;  and  it  was  ob- 
served that,  as  the  vessel  *  had  been  enjoying  the  privileges  [  *  7  ] 
of  a  Dutch  character,  the  parties  could  not  expect  to  reap 
the  advantages  of  such  an  employment,  without  being  subject,  at 
the  same  time,  to  the  inconveniences  attaching  on  it.  When  I  lay 
down  this  rule,  I  do  not  say  that  there  may  not  be  cases  of  such  par- 
ticular circumstances  as  to  raise  a  reasonable  distinction.  The  treaty 
of  Amiens  had  stipulated  for  the  liberty  of  withdrawing  British  pro- 
perty from  the  ceded  and  restored  islands.  But  the  governments  of 
France  and  Holland  afterwards  refused  to  suffer  such  property  to  be 
exported  from  these  colonies,  otherwise  than  in  ships  of  France  or 
Holland,  and  on  a  destination  to  those  countries.  The  difficulty 
which  has  arisen  in  the  removal  of  British  property,  for  wairt  of 
shipping,  may  have  induced  our  own  government  to  permit  British 
ships  to  put  themselves  under  Dutch  flags  for  this  particular  pur- 
pose ;  and,  in  such  cases,  the  particular  situation  of  affairs  arising 
out  of  this  refusal  to  execute  the  treaty,  may  have  entitled  such  par- 
ties to  a  relaxation  ^  of  the  general  rule.  But  no  ground  of  exemp- 
tion whatever  is  stated  in  the  present  claim ;  nothing  more  than  that 
the  claimant  found  it  convenient  to  place  his  vessel  under  the  Dutch 
character.  To  which  the  answer  is  obvious,  that  with  the  conve- 
nience he  must  take,  also,  the  inconvenience  attending  such 
an  act.  *  The  case  referred  to  in  the  argument  has  nothing  [  *  8  ] 
in  common  with  the  present  claim.  In  that  case,  the  ship 
had  merely  a  colonial  pass  or  license,  being,  in  all  other  respects, 
undoubtedly  and  avowedly  an  American  ship,  and  described  as  such 
in  the  usual  American  documents.  This  ship  has  all  the  documents 
of  a  Dutch  ship,  and  I  have  no  hesitation  in  pronouncing  her  subject 
to  condemnation. 


^  In  The  Ondemeeming,  a  Britbh  subject  obtained  restitution  of  seven  eighths  of 
the  ship,  under  a  Dutch  flag  and  pass.  The  king's  instructions,  23d  July,  1803,  direct 
"  restitution  of  ships  and  cargoes,  bondjide  belonging  to  British  subjects,  sailing,  before 
the  knowledge  of  hostilities,  from  the  colonies  of  France  and  Holland,  to  whatever 
country  they  might  be  going." 
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The  Frederick,  Worth. 
September  7,  1803. 

Mariners'  character,  coDcluded  by  the  character  of  the  ship.    Shares  of  master  and  mariners, 
American  subjects,  on  board  a  French  whale  ship,  condemned.^ 

This  was  a  case  of  a  French  whale  ship,  that  was  taken  on  a  voy- 
age to  the  southern  whale  fishery  and  back  to  L'Orient.  The  mas- 
ter claimed  specific  shares  ^  of  the  cargo,  as  the  property  of  himself 
and  the  officers  and  crew  of  his  vessel,  asserted  subjects  of  America. 

The  King^s  Advocate  contended  —  That  the  character  of  the  mas- 
ter an(f  mariners  were  to  be  taken  from  that  of  the  ship,  and  that 
they  were  precluded  from  claiming  wages  on  board  an  enemy's 
ship. 

Contra.  Laurence  cited  the  cases  of  The  Ospray  and  The  Indus- 
try in  the  last  war  (in  which  the  masters'  adventure  had  been  restored) 
and  contended  —  That  as  the  claimants  had  engaged  in  this  trade 
only  in  time  of  peace,  it  was  reasonable  that  they  should  be  allowed 
some  time  to  withdraw  themselves  and  their  property,  without  being 
bound  instanter  to  all  the  disabilities  of  a  French  character,  from  a 
mere  temporary  service  on  board  a  French  ship. 

[  *  9  ]  •Judgment. 

Sir  W.  Scott.  I  have  no  hesitation,  in  pronouncing 
that  these  persons  cannot  be  admitted  to  claim.  They  are  to  be 
considered  as  mariners ;  and  this  proportion  of  the  proceeds  of  the 
voyage,  as  their  wages.  Then  can  a  claim  be  sustained  for  wages, 
on  board  an  enemy's  ship  ?  In  the  cases  cited,  the  ships  were  either 
really  or  ostensibly  American  ships,  which  might  entitle  the  persona 
serving  in  them,  in  that  character,  to  a  different  consideration.  The 
present  vessel  is  avowedly  a  French  ship,  and  these  persons  must  be 
taken  to  be  French  sailors.  There  is  indeed  less  reason  for  any 
relaxation  of  the  general  principle  in  this  branch  of  navigation,  than 


1  [The  Endraught,  1  C.  Rob.  24 ;  The  Golubcbiek,  1  W.  Rob.  150 ;  The  Eleonora 
Wilhehnina,  6  C.  Bob.  881.] 

'  Master,  one  fourteenth;  mate,  one  twenty-fifUi;  second  mate,  one  thirty-fifth; 
third  mate,  one  fiftieth ;  three  mariners,  each  one  eighty-fifth. 
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in  any  other ;  because  the  ratio  of  wages  is  a  material  part  of  the 
trade  itself,  being  the  ordinary  mode  of  carrying  on  that  particular 
species  of  commerce.^ 


The  Mariamne,  Morel. 
September  9,  1808. 

Letter  of  marque,  forfeitable  for  acts  of  cnielty.    Proceedings  on  that  ground,  on  the  part  of 
the  admiralty,  not  substantiated  in  the  present  case. 

This  was  a  case  arising  on  a  representation,  made  by  the  master 
of  the  captured  vessel,  to  Captain  Trower,  of  the  king's  ship  The 
Lark,  that  one  of  two  privateers,  that  were  the  actual  captors,  had 
fired  into  the  ship  after  the  surrender,  and  by  that  act  had  killed  one  of 
the  men.  On  this  representation,  a  proceeding  was  instituted  on  the 
part  of  the  admiralty,  against  the  privateer,  to  deprive  her  of  her  let- 
ter of  marque.  It  appeared  that  the  two  privateers  had 
dogged  the  prize  from  ten  o'clock,  A.  M.  till  about  'two,  [  *  10  ] 
and  were  close  under  her  stern  when  she  surrendered ;  that 
they  immediately  boarded  and  took  possession.  The  Lark  had  come 
in  sight  about  an  hour  before  the  capture,  and  the  master  of  the 
French  ship  deposed,  "that  he  struck  to  The  Lark,"  though  at  a 
considerable  distance  at  the  time  of  surrender.  In  consequence  of 
the  representation  of  this  witness,  Captain  Trower  dispossessed  the 
prize  master,  and  put  his  own  men  on  board,  and  communicated 
to  the  admiralty  the  information  on  which  this  proceeding  was 
grounded. 

Judgment. 
Sir  W.  Scott.  This  a  proceeding  in  order  to  deprive  a  privateer 
of  her  letter  of  marque,  in  consequence  of  improper  conduct.  The 
fact  alleged  is  of  a  very  atrocious  kind,  and  would,  certainly,  if 
proved,  draw  with  it  all  the  consequences  that  have  been  pressed 
against  the  parties.  During  the  contest,  destruction  is  necessary  and 
lawful ;  but  it  is  contrary  to  every  principle  of  the  law  of  nations, 
that,  after  the  contest  has  ceased,  hostile  and  destructive  force  should 
still  be  continued.     The  only  thing  that  I  have  to  consider  is,  the 


^  [Reed  t;.  Canfield,  1  Smnn.  204;  Coffin  v.  Jenkins,  3  Story,  112.] 
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proof  of  the  fact,  because  the  law  is  laid  down  by  the  Prize  Act, 
which  expressly  inflicts  upon  all  acts  of  cruelty,  the  forfeiture  of  the 
letter  of  marque;  and  this,  I  consider  to  be  no  more  than  ai'ormal 
declaration  of  what  was  the  ancient  law  of  the  admiralty. 

On  tha  fact  which  the  use  of  this  unnecessary  violence  would 
amount  to,  I  cannot  say  that  it  is  in  any  degree  satisfactorily  esta- 
blished.    In  the  first  place  it  must  be  considered  as  a  very  unnatural 

conduct,  and  as  such,  it  will  not  unreasonably  require  strong 
[  *11  ]  •evidence  to  support  the  accusation.     No  advantage  could 

be  derived  from  it ;  on  the  contrary,  it  would  be  likely  to  ' 
produce  great  inconvenience  to  the  parties  themselves,  who  were 
injuring  that  which  was  now  in  their  possession,  and  in  a  certain 
degree  their  property.  It  is  not  very  congenial  to  the  known  prac- 
tice, and  disposition  of  British  sailors.  These  considerations  very 
much  heighten  the  incredibility,  and  call  for  some  very  strong  testi- 
mony to  sustain  the  charge.  All  the  evidence  that  is  produced  on 
that  side  consists  of  the  affidavits  of  three  French  seaipen,  and  of  the 
observation  made  by  a  British  officer,  on  the  appearance  of  the 
French  vessel  after  the  capture.  The  French  captain's  deposition  in 
preparatory,  by  no  means  comes  up  to  the  allegation.  He  says, 
"  that  he  struck  to  The  Lark,  at  the  time  when  the  two  luggers  were 
firing  iato  his  ship ; "  this  is  a  very  different  thing  from  a  shot  fired 
after  the  surrender  was  clearly  notified  and  understood,  and  can 
never  constitute  a  ground  for  penal  proceedings  against  the  captors. 
The  two  other  witnesses  were  not  examined  till  nearly  three  weeks 
after  the  capture.  They  do  indeed  lay  some  foundation  for  the 
representation  made  by  Captain  Trower.  The  mate  of  The  Lark 
also  states,  in  his  affidavit,  "  that  he  perceived  the  body  of  a  man 
upon  the  deck,  warm  and  with  the  blood  flowing ; "  but  the  effect  of 
this  representation  is  very  much  weakened  by  what  ensued.  It  might 
reasonably  be  expected,  that  the  first  topic  started,  affer  the  mate 
came  on  board,  would  have  been  a  formal  remonstrance  and  com- 
plaint, on  the  part  of  the  master  of  the  French  merchantman,  against 

such  conduct.  But  not  a  word  passed  upon  the  subject; 
[  *12  ]  nothing  transpires  till  after  some  time  had  *  elapsed,  and, 

after  an  altercation  had  taken  place  between  Captain  Trower 
and  the  master  of  the  privateer,  respecting  the  possession  of  the  ves- 
sel. It  seems,  that  the  French  master  was  ambitious  to  strike  to  a 
king's  ship,  agreeably  to  what  we  have  seen  in  other  cases  of  a  pre- 
vailing ^  vanity  of  this  kind.     They  prefer  a  submission  to  a  more 


1  Instances  of  a  similar  prejudice  occur  in  proceedings  in  the  earlier  part  of  the 
ast  century. 
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splendid  victor.  He  says,  "  that  he  could  have  escaped  the  privateer, 
if  The  Lark  had  not  cut  off  his  retreat  into  a  French  port."  Of  that 
there  may  be  reason  to  doubt.  However,  The  Lark  came  in  sight; 
the  privateers,  which  had  been  chasing  for  some  time,  and  before 
The  Lark  came  in  sight,  got  first  on  board,  as  they  had  a  perfect 
right  to  do.  It  must  not  be  imagined  that  there  is,  in  this  respect, 
any  difference  between  a  king's  ship  and  a  privateer.  They  are  both 
engaged  in  the  same  contest ;  they  both  represent  the  public  force  of 
the  country,  and  are  both  armed  with  public  authority.  The  pri- 
vateer coming  up  first  had  a  right  to  take  possession,  and  if  resist- 
ance had  been  offered  by  the  JFrench  captain,  it  would  have  justified 
any  violent  consequences  that  might  have  ensued.  The  enemy  has 
not  a  liberty  of  choosing  to  whom  he  will  surrender ;  when  the  sur- 
render is  once  compelled,  he  is  bound  to  submit  to  the  first  armed 
cruiser  that  comes  up.  Considering  the  temper  displayed  by  the 
French  master,  and  seeing  that  his  testimony  is  positively  contra- 
dicted by  other  parts  of  his  own  crew,  (who  have  tinited  in 
an  afiidavit,  stating,  "that  the  person  •supposed  to  have  [  *13  ] 
been  shot  after  the  surrender,  had  in  fact  fallen  some  time 
before,  and  during  the  engagement,")  I  am  of  opinion,  that  it  is  by 
no  means  satisfactorily  proved,  that  an  act  was  committed,  which 
would  not  only  produce  the  penal  consequences  alluded  to,  the  for- 
feiture of  the  letter  of  marque,  but  would  also  fix  a  stigma  on  the 
parties  for  life.  At  the  same  time,  I  impute  no  blame  to  Captain 
Trower ;  he  has  acted  with  an  honorable  zeal  for  the  credit  of  the 
public  service,  on  the  representation  of  the  French  master.  Had  he 
enjoyed  a  better  opportunity  of  weighing  all  the  evidence  together,  he 
would,  perhaps,  have  found  reason  to  form  a  different  conclusion. 
There  is  no  reason,  however,  to  impute  the  least  degree  of  blame  to 
him ;  neither  do  I  think  that  the  admonition  called  for,  to  the  king's 
officers,  is  rendered  necessary,  by  any  disposition  shown  in  this  case, 
to  arrogate  to  themselves  all  prizes  made  in  their  presence,  to  the 
exclusion  of  private  ships  of  war,  that  may  happen  to  be  the  actual 
captors.  The  officers  of  king's  ships  must  understand,  and  doubt- 
less do  understand,  that  they  have  no  authority  to  dispossess  priva- 
teers. Such  vessels  are  duly  commissioned,  and  represent  the  public 
authority.  The  king  has  been  pleased  to  communicate  his  bounty 
to  them,  and  they  stand  generally,  with  respect  to  an  interest  in  prize, 
on  the  same  footing,  as  other  parts  of  the  public  force  of  the  coun- 
try. With  regard  to  the  charge  alleged,  I  pronounce  it  not  to  be 
made  out,  and  dismiss  the  parties. 
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[  ^14  J  *Thb  Jonge  Arend,  Knowles. 

October  €,  1803. 

license,  for  importation  from  the  enemy  on  board  a  neutral  ship,  vitiated  by  the  ship  being 

British  property .^ 

This  was  a  question  respecting  the  effect  of  a  license,  which  had 
been  obtained  by  British  subjects,  for  the  importation  of  sundry  arti- 
cles, from  the  port  of  the  enemy,  "  in  neutral  ships ; "  whether  it  was 
to  be  extended  to  the  protection  of  such  a  trade  carried  on  in  a  British 
ship.  The  vessel  sailing  under  Prussian  colors,  and  was  claimed  for 
Mr.  Abegg,  of  Embden. 

Judgment. 
Sir  W.  Scott.  This  is  a  mere  question  of  property  as  to  the 
character  of  the  ship,  since  the  license  being  for  importation  on  board 
a  neutral  ship  cannot  afford  protection,  if  this  vessel  is  to  be  consi- 
dered as  a  British  ship.  There  are  many  reasons  why  government 
might  not  be  disposed  to  permit  British  ships  to  trade  with  the 
enemy,  at  the  same  time,  that  a  communiisation  in  neutral  bottoms 
might  be  allowed.  It  would  be  infinitely  too  much  for  this  court  to 
take  upon  itself  to  say  that,  because  government  has  admitted  the 
one,  the  other  is  to  be  taken  as  virtually  included.  By  all  the  evi- 
dence it  appears  that  this  is  a  British  ship.  The  trade  which  has 
been  carried  on  is,  therefore,  neither  protected  by  the  reason  nor  by 
the  terms  of  the  license ;  and  the  property  must  be  pronounced  sub- 
ject to  condemnation. 


1  [For  cases  respecting  the  proper  national  character  of  the  ship  under  a  license, 
see  The  Dankbarheit,  1  Dod.  187 ;  The  Gute  Hofifnung,  1  Dod.  251 ;  The  Bennet, 
1  Dod.  181 ;  The  Bourse,  1  Edw.  370.] 
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•The  Vrow  Anna  Catharina,  Mahts.^  [  *15J 

October  7,  1803.  . 

Claim  of  territorj,  on  the  part  of  the  government  of  Fortngal,  not  sabstantiated  as  to  the 

fact  of  the  place  of  capture.^ 
[The  mle  agamst  claims,  in  opposition  to  the  ship's  papers,  does  not  apply  to  cases  arising 

hefore  the  war  J  * 

This  was  a  case  of  a  ship  and  cargo  documented  as  Dutch  pro- 
perty, and  captured  on  a  voyage  from  Batavia  to  Amsterdam,  near 
to  the  island  of  St.  Michael.  On  a  representation  made  to  the  Por- 
tuguese government,  that  the  seizure  took  place  within  the  road  or 
harbor  of  Saint  Michael,  a  claim  of  territory  was  interposed  by  the 
Portuguese  consul. 

On  the  part  of  the  captor,  Arnold.  There  is  no  foundation  for 
any  such  claim  on  the  preparatory  depositions.  All  the  witnesses 
"  represent  the  capture  to  have  been  made  on  the  high  seas,  as  they 
were  making  for  Saint  Michael,  for  water,  within  sight  of  several 
ships  lying  at  anchor  in  the  bay,  at  the  distance  of  about  one  English 
league."  The  second  witness  says,  "  a  little  more  than  a  league ; " 
and  the  third  witness,  "  about  three  English  miles."  The  whole  of 
the  preparatory  evidence  gives  a  diflferent  account  of  the  place  of 
capture  from  what  is  now  endeavored  to  be  represented  as  within 
the  roadstead,  and  whilst  the  ship  was  lying  at  anchor  in  the  port  of 
Saint  Michael.  To  admit  other  evidence  on  this  point,  that  has  no 
foundation  laid  for  it  in  the  original  case,  would  be  extremely  dan- 
gerous and  unusual.  It  is,  therefore,  hoped  that  the  court  will  pro- 
nounce this  claim  to  be  entirely  unsustainable,  and  reject  it  with 
costs. 

On  the  other  side,  the  Singes  Advocate  and  Laurence.     The  dis- 
tance stated  in  the  deposition  is  not  greater  than  the  ordi- 
nary extension  ascribed  to  territory  by  *  the  law  of  nations ;  [  16  *  1 
all  that  is  said  is,  that  the  capture  was  made  on  the  high 


I  [Affirmed  on  appeal,  December  15, 1805.] 

«  [The  Twee  Gebroeders,  3  C.  Rob.  165,  336 ;  The  Eliza  Ann,  1  Dod.  850 ;  The 
Anna,  5  C.  Bob.  373 ;  The  King  v,  Forty-nwe  casks  of  brandy,  3  ILigg.  Adm.  R  289; 
Sonlt  V.  L'Africaine,  Bee's  R.  204 ;  The  Arrogante  Barcelones,  7  Wheat  496 ;  The 
Santa  Maria,  6  Wheat.  490 ;  The  Monte  Allegro,  7  Wheat  520.] 

'  [See  The  Princessa,  2  C.  Bob.  49,  note.] 
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seas,  and  near  to  Sdnt  Michael's.  This  description  is  by  no  means 
incompatible  with  the  fact,  of  its  being  within  the  protection  of  land. 
Upiess  the  evidence  is  clearly  contradictory  to  the  representation  of 
the  claim,  the  court  would  not,  in  a  case  of  this  description,  shut  out 
the  farther  evidence  which  is  now  proposed  to  be  offered,  in  the  letter 
of  the  Dutch  consul  at  Saint  Michael's,  and  the  protest  entered  by 
the  master  at  the  time ;  from  which  evidence  it  will  appear,  at  least, 
that  this  is  not  an  ex  post  facto  suggestion,  but  one  arising  out  of  the 
impression  of  the  parties  upon  the  spot. 

Judgment. 

Sir  W.  Scott.  The  sanctity  of  a  claim  of  territory  is  undoubt- 
edly very  high.  The  court  is  at  all  times  very  much  disposed  to  pay 
attention  to  claims  of  this  species,  and  to  none  more  readily  than  to 
those  which  concern  the  territorial  rights  of  the  state  of  Portugal. 
When  the  fact  is  established,  it  overrules  every  other  consideration. 
The  capture  is  done  away ;  the  property  must  be  restored,  notwith- 
standing that  it  may  actually  belong  to  the  enemy ;  ^  and  if  the 
captor  should  appear  to  have  erred  wilfully,  and  not  merely  through 
ignorance,  he  would  be  subject  to  farther  punishment 

It  is  to  be  remembered,  however,  at  the  same  time,  that  it  is  a 
point  on  which  foreign  states^  are  extremely  liable  to  be  misinformed 
and  abused,  by  the  interested  representations  of  those  who  are  anx- 
ious to  catch  at  their  protection.  The  claim  of  territory,  is,  there- 
fore, to  be  taken  as  a  matter  stricti  juris,  and  to  be  made 
[  •  17  ]  *  out  by  clear  and  unimpeached  evidence.  The  right  of 
seizing  the  property  of  the  enemy  is  a  right  which  extends, 
generally  speaking,  universally,  wherever  that  property  is  found. 
The  protection  of  neutral  territory  is  an  exception  to  the  general  rule 
only ;  it  is  not,  therefore,  to  be  considered  as  disrespectful  to  any 
government,  that  the  fact  on  which  such  claims  are  founded  should 
be  accurately  examined. 

In  this  particular  instance,  it  is,  I  think,  very  evident  that  some 
kind  of  misrepresentation  has  been  practised  upon  the  government 
of  Portugal ;  since  there  is  the  widest  difference  between  the  depo- 
sitions of  the  captured  crew  and  the  claim  that  is  now  offered,  on 
the  part  of  the  Portuguese  consul,  for  this  ship,  as  lying  within  the 
roadstead  of  Saint  Michael.  In  the  affidavit,  which  has  been  rather 
irregularly  brought  in,  the  utmost  that  is  now  averred  is,  "  that  the 
ship  was  preparing  to  anchor;  that  the  crew  were  clearing  the  ship;'' 


1  [Unless  the  captured  vessel  commenced  the  bostiUties.    The  Anne,  3  Wheat  435.] 
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which,  everybody  knows,  is  an  act  usually  done  previous  to  the 
actual  arrival  in  port.  This  account,  however,  is  very  little  conform- 
able to  the  original  depositions,  which  represent  the  capture  to  hare 
taken  place  about  a  league,  or  a  little  more  than  a  league,  from  the 
ships  at  anchor  in  the  bay.  On  this  evidence  no  doubt  could  be  enter- 
tained. Then  what  is  since  offered  ?  The  affidavit  represents  the 
distance  only  as  within  three  quarters  of  a  German  mile.  The 
utmost  extent  which  is  given  to  this  immunity,  even  in  books,  is 
confined  to  about  three  English  miles  ;  so  that,  at  last,  the  represent- 
ation is  nearly  to  the  utmost  extent  of  the  limits  prescribed  for 
claims  of  this  kind,  supposing  the  measure  to  be  minutely  ascer- 
tained. If  the  fact  had  been,  that  the  privateer  had  made  this  cap- 
ture in  a  neutral  port,  or  whilst  lying  in  harbor,  as  was 
done  *  in  some  of  the  ports  in  the  north,  with  a  view  of  [  *  18  ] 
making  that  harbor  an  habitual  station  for  captures,  I 
should  have  concurred  in  reprobating  such  a  practice  in  the  strongest 
terms ;  but  if,  whilst  a  privateer  is  accidentally  lying  there,  she  sees  an 
enemy  approaching,  she  may  go  out  and  capture,  I  conceive,  with- 
out any  violation  of  the  peace  or  immunity  of  the  neutral  port,  pro- 
vided this  is  done  beyond  the  limits  of  the  port  If  this  had  been  » 
proceeding  originally  instituted  by  the  government  of  Portugal,  on 
the  suggestion  of  the  officers  of  that  government,  who  had  witnessed 
the  transaction  op  the  spot,  and  had  immediately  put  forward  their 
remonstrances,  as  happened  in  some  Danish  claims,  there  might  be 
ground  for  admitting  a  further  investigation  of  the  charge.  But  it  is 
now  exhibited  only  on  the  representation  made  by  the  Dutch  consul 
at  Saint  Michael,  who  may  naturally  be  supposed  to  be  not  unwil- 
ling to  extend  to  his  countrymen  any  protection  that  it  might  be  in 
his  power  to  afford.  Under  these  circumstances  the  claim  of  terri- 
tory, being  altogether  contradicted  by  the  preparatory  evidence,  must 
be  rejected. 

On  the  merits,  it  was  contended  —  That  all  the  documents,  as 
well  as  the  depositions  of  the  Dutch  crew,  described  the  cargo  to 
belong  to  Dutch  merchants,  and  it  was  prayed  that  the  court  would 
condemn  the  ship  and  cargo,  as  Dutch  property. 

On  the  other  side  —  A  claim  was  offered  for  A.  B.,  a  neutral  mer- 
chant, setting  forth  his  interest  in  the  cargo,  under  a  sub-contract 
made  to  him  by  the  Dutch  merchant,  who  was  the  original  pur- 
chaser in  the  contract  with  the  Dutch  East  India  Com- 
pany ;  and  it  was  *  contended  that  the  rule  of  not  admit-  [  *  19  ] 
ting  claims,  in  opposition  to  the  original  papers  and  depo- 

voL.  V.  2  r^  1 
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sitions,  was  a  rule  arising  out  of  the  relations  of  war,  and  was  not  to 
be  applied  to  a  transaction  which  took  place  altogether  in  time  of 
peace. 

Judgment. 
Sir  W.  Scott.  I  have  never  understood  that  the  rule  against  the 
admission  of  claims,  which  stand  in  entire  opposition  to  the  papers 
and  to  the  preparatory  examinations,  was  applicable  to  cases  arising 
before  the  war.  There  may  be  private  reasons  to  induce  merchants 
to  trade  under  borrowed  names,  and  to  suppress  the  exact  representa- 
tion of  the  property.  In  time  of  war,  the  rule  is  certainly  otherwise ; 
as  it  would  open  a  door  to  fraud  in  an  incalculable  extent,  if  persons 
were  not  required  to  describe  their  property  with  perfect  fairness. 
The  interests  of  a  third  party  interpose,  and  call  upon  them  so  to  do. 
It  is  not  any  relaxation  of  the  rule,  therefore,  to  admit  such  a  claim 
for  property  shipped  and  purchased,  as  it  is  asserted,  in  time  of  pro- 
found peace.  In  Mr.  Allwood's  case,^  the  same  distinction  was 
recognized ;  and,  indeed,  the  objection  has  never,  to  my  knowledge, 
been  held  to  be  a  decisive  objection,  as  applied  to  such  cases.  I 
shall  admit  the  claim,  and  give  the  parties  an  opportunity  of  ena- 
bling me  to  form  a  better  judgment  of  this  transaction,  by  showing 
what  was  the  particular  nature  of  this  contract,^ 


[  •20  ]  'The  Phcenix,  Wildeboer. 

Noyember  2, 1808. 

Produce  of  the  claimants*  estate,  in  the  colonies  of  the  enemy,  snbject  to  condemnation, 
though  it  be  bond  Jide  the  property  of  claimants  personally  domiciled  in  neutral  coon- 
tries.' 

This  was  a  case  of  a  claim,  given  on  behalf  of  persons  in  Gter- 
many,  for  property  taken  on  a  voyage  from  Surinam  to  Holland,  and 
described  to  be  the  produce  of  their  estates  in  Surinam. 


1  The  Superb,  6ih  August,  1800,  Lords. 
^  This  property  was  afterwards  restored.     Vide  infra^  161. 
>  [The  Diee  Gebroeders,  4  C.  Bob.  285 ;  The  Yrow  Anna  Catharina,  5  C.  Rob. 
167.] 
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On  the  part  of  the  captors,  the  King^s  Advocate  relied  on  this  cir- 
cumstance, that  the  articles  in  question  were  described  as  the  produce 
of  the  claimants'  estates  in  the  colony  of  Surinam ;  and  contended 
that  it  was  an  established  principle  of  the  Prize  Court,  that  such 
property  was  to  be  considered  under  the  national  character  of  the 
parent  state. 

On  the  other  side,  Laurence  and  Robinson.  Whatever  may  have 
been  the  strict  principle  of  law  in  former  times  and  on  ordinary  occa- 
sions, as  to  the  produce  of  the  claimants'  plantations  in  the  enemy's 
colony,  the  circumstances  of  the  present  times  afford  a  reasonable 
ground  of  distinction.  This  colony  had  very  lately  been  in  British 
possession ;  and  the  treaty  of  Amiens,  that  provides  for  its  restitu- 
tion to  Holland,  stipulates,  at  the  same  time,  that  all  persons  should 
have  three  years  to  remove  their  effects.  This  may  reasonably  be 
considered  as  a  sufficient  ground  of  equity  to  prevent  the  inhabitants, 
of  any  class,  from  being  instantaneously  implicated  in  the  war ;  and 
should  at  least  entitle  them  to  some  time  for  deliberation,  and  for 
withdrawing  themselves  and  their  property. 

•  Judgment.  [  *  21  } 

Sir  W.  Scott.  If  the  daimants  had  averred  that  they  made 
their  establishment  at  Surinam,  during  the  time  whilst  the  colony 
was  under  British  possession,  the  question  would  have  arisen  whe- 
ther the  terms  of  the  treaty,  which  are  very  general,  and  not  confined 
to  British  settiements  only,  should  be  construed  to  apply  to  the  pro- 
perty of  all  1  persons  making  their  establishment  there  during  that 
period.  It  is  not  averred  that  the  claimants  had  become  possessed 
of  these  plantations  during  that  time.  They  only  say  that  the  plan- 
tations had  fallen  to  them  by  descent  and  devolution  of  the  estate 
of  a  person  in  Holland.  Certainly  nothing  can  be  more  decided 
and  fixed  as  the  principle  of  this  court  and  of  the  Supreme  Court,^ 
upon  very  solemn  arguments  there,  that  the  possession  of  the  soil 
does  impress  upon  the  owner  the  character  of  the  country,  as  far  as 
the  produce  of  that  plantation  is  concerned,  in  its  transportation  to 
any  other  country,  whatever  the  local  residence  of  the  owner  may  be. 
This  has  been  so  repeatedly  decided,  both  in  this  and  in  the  Superior 
Court,  that  it  is  no  longer  open  to  discussion.  No  question  can  be 
made  upon  the  point  of  law  at  this  day.     In  the  present  case,  the 


1  Infra,  Diana,  [p.  60.] 

'  Alaastrom,  Joffrow  Catharina,  and  other  cases,  Lords,  1788. 
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estates  are  described  to  have  been  acquired  by  descent ;  and,  as  such, 
they  are  by  no  means  marked  out  as  entitled  to  any  favorable  dis- 
tinction. If  they  had  been  a  late  acquisition,  there  might  have  been 
room  for  the  supposition  that  they  had  been  acquired  whilst  the 
place  was  in  British  possession,  and  that  the  owner  had  been 
induced,  by  that  circumstance,  to  form  an  establishment  there,  under 

the  faith  and  protection  of  the  British  government  Hav- 
[  *  22  ]  ing  fallen  by  descent  on  *  these  persons,  from  their  ancestors 

in  Holland,  these  plantations  must  be  considered  to  carry 
with  them  the  disadvantages,  as  well  as  the  advantages,  of  the  Dutch 
chapacter.  Nothing  is  averred  respecting  the  time  of  possession,  and, 
therefore,  the  question  in  the  treaty  cannot  arise.  As  the  produce  of 
the  claimants'  own  plantation,  in  the  colony  of  the  enemy,  this  pro- 
perty must  fall  under  the  general  law,  and  be  pronounced  subject  to 
condemnation. 


The  Planter's  Wensch,  Toll. 

December  13^  1803. 

CUum  on  the  part  of  the  BataTian  republic,  under  the  afserted  protection  of  a  license 
granted  by  the  British  government,  October,  1801,  rejected;  the  license  not  being  held 
applicable  to  the  case  of  a  new  war. 

This  was  a  case  of  a  claim  made  for  property,  avowedly  Dutch, 
by  a  person  represented  as  an  accredited  agent  of  the  Batavian 
republic.  The  claim  was  given  for  the  ship,  and  for  parts  of  the 
cargo,  as  sailing  under  *a  license  granted  by  the  British  government, 
October,  1801. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Robinson. 
This  claim  is  given  for  a  Dutch  ship,  sailing  under  Dutch  colors, 
frorti  Demarara  to  Amsterdam,  and  seized  (May,  1803,)  prior  to  hos- 
tilities against  Holland.  It  is  claimed  as  protected,  generally,  by  the 
treaty  of  Amiens  ;  and,  secondly,  in  ^a  more  specific  manner,  by  the 
license  which  was  on  board.  The  license  is  dated  October,  1801, 
and  expresses  a  permission  for  this  vessel  io  sail  from  Amsterdam  to 
Demarara,  in  the  ensuing  April,  in  pursuance  of  the  preliminaries  of 

peace.  It  was  granted  between  the  signing  of  the  pre- 
[  *  23  ]  liminary  articles  and  the  definitive  *  treaty,  and  must,  in  its 

obvious  intent,  have  been  designed  only  to  enable  Dutch 
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vessels  to  go  to  the  Dutch  settlements,  whilst  still  under  the  domi- 
nion of  this  country,  prior  to  the  surrender  that  was  expected  to  take 
place  on  the  return  of  peace ;  and  under  an  understanding,  (as  it  has 
been  reported,)  that  the  Dutch  government  would  license  an  equal 
number  of  English  vessels  to  go  there  after  the  signing  of  the  treaty, 
for  the  purpose  of  bringing  away  British-  settlers  and  th^ir  property. 
Whatever  might  be  the  understanding  of  the  two  governments  as  to 
that  last  article,  which  was  afterwards  refused  to  be  carried  into 
effect,  it  cannot  be  contended  that  a  license  granted  at  this  time, 
with  reference  either  to  the  war  which  was  just  on  the  point  of  being 
concluded,  or  to  the  expected  state  of  peace,  should  be  construec^  to 
extend  to  the  protection  of  Dutch  property  against  the.  events  of  a 
future  war.  Under  what  views  could  such  an  intention  be  ascribed 
to  government  ?  The  disposition  of  this  country  towards  Holland, 
with  reference  to  past  events,  might  be  well  known,  ancl  capable  of 
being  minutely  appreciated.  But  who  could  foresee  how  that  dispo- 
sition might  stand  affected  in  the  event  of  a  new  war?  What 
ground  of  assurance  could  there  be,  if  a  future  war  is  to  be  supposed 
to  have  been  in  contemplation,  that  it  might  not  arise  in  conse- 
quence of  some  provocation  on  the  part  of  Holland  ?  It  cannot  be 
maintained,  as  a  sound  interpretation  of  this  license,  that  it  could  be 
supposed  to  apply  to  the  contingency  of  a  new  war. 

On  the  other  side,  Laurence  and  Swabep.  This  is  a  cap- 
ture made  before  hostilities,  and,  as  such,  it  will  not  *  vest  [  *  24  ] 
an  interest  primarily  in  the  captor,  but  in  the  king.  If, 
therefore,  any  doubt  should  be  entertained,  respecting  the  intention 
and  leg£d  effect  of  the  license  under  which  this  vessel  was  sailing,  it 
may  be  a  ciase  more  fit  to  be  referred  to  the  liberal  and  merciful  con- 
sideration of  his  Majesty.  The  intention  of.  the  license  was  very 
different,  as  it  is  understood  by  the  claimant,  from  the  construction 
put  upon  it  by  the  captors.  It  was  granted  during  an  uncertain 
state  of  negotiation  between  the  two  countries,  and  with  a  design 
that,  if  that  ambiguous  situation  of  affairs  should  again  terminate  in 
war,  it  might  serve  for  the  protection  of  the  vessel  sailing  under  it. 
Whether  it  might  be  fairly  construed  to  extend  to  hostilities  entirely 
new,  and  independent  of  the  negotiation  which  was  then  going  on, 
it. may  not  be  necessary  to  inquire.  Since  the  present  war  has 
arisen  out  of  the  inefficacy  and  inexecution  of  that  treaty,  the  state 
of  affairs  between  the  two  countries  is  rather  to  be  considered  in 
the  same  light  as  if  the  former  hostilities  had  never  ceased,  and  this 
license  as  still  operative  for  the  protection  of  the  vessel  during  the 
voyage  on  which  she  was  captured.  That  the  license  had  this  pros- 
2* 
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pective  view  to  a  renewal  of  hostilities,  and  that  it  was  not  granted 
with  reference  only  to  the  restrictions  of  the  colonial  system,  is  evi- 
dent from  the  terms  in  which  it  is  addressed :  —  "To  all  admirals, 
vice-admirals,  cruisers,"  &c.  The  parties  are,  therefore,  entitled  to 
the  benefit  of  its  protection  from  a  capture,  which  is  rather  to  be  con- 
sidered as  an  act  under  the  continuation  of  former  hostilities,  than  as 
proceeding  from  a  new  war. 

[  ^25  ]  *  Judgment. 

Sir  W.  Scott.  This  claim  is  given  by  a  Mr.  Apostol, 
wlw>  is  described  as  the  commercial  agent  of  the  Batavian  republic, 
though  it  is  not  very  easy  to  understand  how  that  character,  spring- 
ing out  of  the  pacific  relations  of  the  two  countries,  can  now  exist  in 
a  time  of  war.  Waving,  however,  all  objection  to  the  political 
description  .of  this  gentleman,  I  will  consider  the  nature  of  the  claim^ 
and  the  ground  on  which  it  is  defended.  It  is  represented  as  sus- 
tainable under  the  treaty  of  Amiens,  and  on  the  special  license 
which  has  been  produced.  As  to  the  treaty  of  Amiens,  the  argu- 
ment on  that  head  would  amount  to  this,  that  all  property  taken 
before  the  actual  declaration  of  future  hostilities  should  be  protected 
by  it,  —  a  position  which  it  is,  in  my  opinion,  impossible  to  main- 
tain. The  second  ground  is  that  of  the  license ;  a  protection  which, 
if  it  could  be  shown  to  apply  to  this  class  of  cases,  would  be  entitled 
to  the  greatest  respect,  and  would  certainly  meet  with  every  disposi- 
tion, on  the  part  of  the  court,  to  give  it  due  efiect  The  license  was 
granted  in  October,  1801,  to  empower  this  vessel,  being  a  Dutch 
ship,  to  go  to  the  colony  of  Demarara,  then  in  British  possession,  but 
intended  to  be  restored  to  the  Batavian  republic,  under  the  treaty 
then  in  contemplation.  Whilst  the  island  was  in  British  possession, 
it  was  certainly  an  indulgence  to  allow  Dutch  vessels  to  sail  with 
this  destination,  on  which  they  could  not  have  ventured  without  the 
special  protection  of  a  license.  It  must  be  recollected,  also,  that  it 
was  granted  during  the  pendency  of  the  negotiation,  whilst  it  was 
uncertain  whether  hostilities  might  not  be  renewed,  and 
[  *  26  ]  whilst  it  was  *  probable  that  the  cruisers  then  in  commis- 
sion might  retain  their  legal  authority  to  seize ;  and,  there- 
fore, the  terms  of  the  license  are,  I  think,  to  be  referred  to  the  state 
and  condition  of  affairs,  as  they  were  at  that  time  existing.  All 
those  prospects  of  renewed  hostility  certainly  ceased  ;  and  although 
the  train  of  events  has  led  to  fresh  hostilities,  the  court  cannot  con- 
sider them  as  the  revival  of  old  hostilities,  but  as  a  war  de  novo. 
The  former  war  was  absolutely  concluded  by  a  total  and  entire 
peace,  which  was.  recognized  by  the  legislature,  and  by  which  I  am 

Digitized  by  VjOOQ IC 


HIGH    COURT    OF    ADMIRALTY.  '       27 

The  Fortuna.    6  C.  Rob. 

bound  to  look  upon  that  war  as  being  as  effectually,  in  all  legal 
consideration,  buried  in  oblivion  and  extinguished,  as  any  hostilities 
of  any  anterior  times  of  the  world.  It  does  not  become  me  to  spe- 
culate upon  the  causes  of  the  present  war,  nor  to  consider  how  far  it 
may  be  supposed  to  originate  out  of  the  seeds  of  those  hostilities 
which  had  been  formally  terminated.  Peace  having  been  concluded, 
this  license  was  necessarily  done  away  and  destroyed,  having  no 
subject-matter  to  act  upon.  At  the  time  of  seizure,  therefore,  this 
vessel  was  to  be  considered  on  the  ordinary  footing  of  other  Dutch 
ships. 

This  appears  to  me  to  be  the  legal  view  of  the  question.     Tyhe- 
ther  any  thing  has  passed  between  the  government  of  this  country 
and  the  Batavian  republic,  that  should  entitle  the  claimants  to  con- 
tend for  restitution  under  a  capture  of  the  present  war,  is  for  the 
consideration  of  those  who  have  to  advise  his  Majesty  as  to  the  poli- 
tical relations  of  the  state.     If  any  such  pledge  has  been  given,  it 
will,  I  doubt  not,  be  redeemed  with  that  good   faith  which  has 
always  marked  the  proceedings  of  the  British  government. 
It  is  sufficient  for  me  to  say  that  nothing  is  produced  *  to  [  *  27  ] 
the  view  of  this  court  that  can,  in  fair  legal  interpretation, 
have  the  effect  of  distinguishftig  this  vessel  from  other  Dutch  pro- 
perty taken  prior  to  hostilities,  or  that  can  protect  it  from  the  just 
effect  of  capture,  made  in  contemplation  of  the  war  which  is  now 
actually  existing,  v 


The  Fortuna,  Rhode. 
Noyember  4,  1803. 

Blockade  of  the  Weser.    Excuse  of  want  of  proyisions,  and  nnfavorable  winds,  how  con- 
sidered.^ 

This  was  a  case  of  a  ship  bound  ostensibly  from  Stettin  to  Bre- 
men, but  seized  and  proceeded  against  for  a  violation  of  the  blockade 
of  the  Weser. 


^  [As  to  breach  of  blockade  through  necessity  or  distress,  see  The  Hurtige  Hane, 
2  C.  Bob.  124;  The  Christiansbeife,  6  C.  Rob.  376 ;  The  Charlotta,  1  Edw.  252 ;  The 
Elizabeth,  1  Edw.  198.] 
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Judgment. 
Sir  W.  Scott.  In  this  case  it  is  admitted  that  the  master  was 
apprised  of  the  blockade.  The  excuse  offered  is,  that  he  had^taken  a 
pilot  on  board  to  carry  him  into  the  Eems,  but  that  owing  to  want 
of  provisions,  and  a  strong  westerly  wind,  he  was  compelled  to  make 
for  the  Weser.  The  want  of  provisions  is  an  excuse  which  will  not 
on  light  grounds  be  received ;  because  an  excuse,  to  be  admissible, 
must  show  an  imperative  and  overruling  compulsion  to  enter  the 
particular  port  under  blockade,  which  can  scarcely  be  said  in  any 
instance  of  mere  want  of  provisions.  It  may  induce  the  master  to 
seek  a  neighboring  port,  but  it  can  hardly  ever  force  a  person  to 
resort  exclusively  to  the  blockaded  port.  What  is  stated,  respecting 
the  wind  is  of  a  different  nature.     It  is  said,  "  that  there  had  been  a 

strong  westerly  wind  blowing  for  nine  days  together,  which 
[  *  28  ]  prevented  the  *  master  from  making  his  course  to  the  Eems." 

This  is  a  fact  that  may  admit  of  specific  evidence,  and, 
therefore,  I  shall  admit  affidavits  to  be  offered  on  that  point.  In 
some  late  cases,  I  have  seen  enough  to  induce  me  not  to  admit  affi- 
davits on  mere  matters  of  conversation,  asserted  to  have  passed 
between  the  parties  at  the  time  of  capture.  All  that  is  offered  from 
such  sources  is  generally  represented  eo  vaguely,  and  with  so  much 
fluctuation,  as  to  disable  the  court  from  extracting  any  precise  in- 
formation from  it  Where  a  specific  fact  is  relied  on,  which  may  be 
capable  of  proof,  it  is  a  different  thing.  Considering  the  reference 
that  has  been  made  to  the  particular  state  of  the  winds,  in  the  present 
case,  to  be  of  that  nature,  I  shall  admit  evidence  to  be  introduced  on 
this  point 

This  ship  was  finally  restored. 


The  Cornblis  and  Maria,  Zortlief. 

NoYember  10,  1803. 

Trade,  on  the  part  of  British  Babjects,  beyond  the  Cape  of  Good  Hope,  in  violation  of  the 
East  India  Company's  charter.  Distinction  ^  to  a  subcontract  under  a  commercial 
adyenture  of  Dutch  merchants  overruled.    Condemnation.^ 

This  was  a  case  of  a  claim  given  on  behalf  of  Messrs.  Eden  & 


1  [Chums  are  rejected  where  there  is  a  breach  of  municipal  law.    The  Walsingham 
Packet,  2  C.  Bob.  77.] 
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Court,  of  London,  for  a  portion  of  this  cargo,  taken  on  a  voyage  from 
Batavia  to  Holland,  as  purchased  under  a  subcontract  with  Voute  & 
Co.,  of  Amsterdam,  who  had  originally  contracted  with  the  Dutch 
East  India  Company  for  the  purchase  and  importation  of  a  large 
quantity  of  Batavian  produce  into  Holland. 

On  the  part  of  the  captor,  the  King's  Advocate  and  Arnold. 
In  the  first  place  it  is  to  be  observed  that  the  •claim  is  against  [  *  29  ] 
all  the  evidence,  since  the  whole  cargo  is  represented  in  the 
ship's  papers,  and  also  in  the  depositions,  as  Dutch  property.  But 
the  very  nature  of  the  contract,  which  is  now  represented  to  have 
been  made,  would  subject  those  goods  to  be  considered  in  a  Dutch 
character,  whoever  might  be  the  holder  of  the  real  interest  in  them. 
It  is  a  contract  for  the  sale  of  Dutch  colonial  produce,  under  a  stipu- 
lation that  it  shall  be  imported  into  Holland  in  Dutch  ships,  be  depo- 
sited in  the  company's  warehouses,  and  sold  at  thebr  sales,  bearing 
jfrom  these  circumstalices  every  mark  of  Dutch  property,  and  of 
Dutch  commerce  throughout.  As  against  the  claim  of  British  mer- 
chants, there  is  also  this  farther  objection,  which  is,  itself,  paramount 
and  fatal,  that  on  the  part  of  British  merchants,  it  is  a  trade  directly 
in  violation  of  the  East  India  Company's  charter,^  which  prohibits 
British  subjects  from  trading  beyond  the  Cape  of  Good  Hope,  unless 
under  a  license  from  the  company. 

CouRT^  I  should  wish  the  defence  to-  be  directed  chiefly  to  that 
point,  because,  unless  I  am  satisfied  on  that,  other  considerations 
may  be  superfluous. 

On  this  point,  Laurence  and  Siodbey,     The  acts  of  parliament 
which  have- been  made,  from  time  to  time,  for  the  protection  of  the 
East  India  Company's  privileges,  and  are  consolidated  in  the  late 
act,  33  G.  3,  c.  52,  are  by  no  means  to  be  applied  to  such  a  case  as 
the  present     They  forbid  a  trade  to  the  East  Indies,  which  must  be 
understood  of  a  transaction  of  persons  going  or  sending  goods  to  that 
quarter  of  the  world  to  barter,  or  purchase  for  their  own 
•account.     This  is  merely  a  contract  for  the  delivery  of  cer-  [  *30  ] 
tain  goods  in  Europe,  which  were  to  be  paid  for  in  Europe. 
The  clause  of  the  act  of  parliament  which  is  referred  to,  is  confined 
to  such  trading  as  is  contrary  to  that  act ;  from  which  we  may  infer 
that  it  is  not  all  trading  to  those  parts,  but  only  such  as  is  contrary 


1  83  G.  3,  c.  52,  §  52. 
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to  the  intention  of  that  act,  that  is  to  be  deemed  illegal.  Then  what 
was  the  intention  of  the  legislature  ?  It  was  apparently  to  prohibit 
such  traffic  as  was  connected  with  British  navigation,  since  the  penal 
clause  always  begins  by  enumerating  the  forfeiture  of  the  ship^ 
amongst  the  penalties  attaching  on  the  offence  described  by  that  act ; 
and  the  words  point  rather  to  those  personally  engaged  in  such  trade, 
than  to  persons  contracting  for  a  part  of  such  goods  when  brought  to 
Europe.  The  words  of  the  act  are,  "  shall  sail  to,  visit,  haunt,  fre- 
quent, trade,  traffic,  or  adventure  to." 

In  reply,  it  was  said,  that  one  condition  of  the  original  contract 
was,  that  part  of  the  payment  should  be  made  in  Batavia,  and  in  a 
certain  proportion  in  European  goods,  and  that  other  goods  shall  be 
brought  to  Holland.  That  such  a  trade  came  strictly  under  the 
terms  trafficking  or  adventuring  to,  both  on  the  part  of  the  original 
contractor,  and  also  of  those  who  take  a  subordinate  share  in  the 
speculation. 

Judgment. 
Sir  W.  Scott.  This  case  stands  on  the  admission  of  a  claim, 
on  the  part  of  British  merchants,  for  property  acquired  under 
[  *  31  ]  the  contract  which  has  been  before  *  described.  I  shall  con- 
sider it  with  respect  to  British  merchants  only ;  as  particular 
considerations  applying  to  their  case,  may  make  it  unnecessary  for 
the  present  to  enter  into  the.  other  parts  of  the  argument,  which  are 
of  wide  extent,  and  may  perhaps  be  brought  forward  again,  in  the 
claims  of  neutral  merchants.  The  original  contract,  which  was  made 
between  Voute  and  the  Dutch  East  India  Company,  for  want  of 
means  to  continue  their  own  trade,  stipulates,  that  the  goods  should 
be  brought  to  Holland,  subject  to  all  the  regulations  of  the  company 
in  Europe;  and  with  a  view  of  facilitating  this  project  by  increasing 
the  capital,  a  permission  is  given  to  the  original  contractors,  to  parcel 
out  and  distribute  a  share  of  this  contract  to  others.  Under  this 
power  it  is  that  British  merchants  have  been  let  in  to  partake  in  this, 
speculation,  as  merchants  call  it.  That  this  is  a  trading  contract 
cannot  be  denied.  It  is  a  trading  adventure  in  the  most  plain  terms; 
and  it  has  strongly  impressed  itself  on  my  understanding,  that  those 
who  are  let  in  to  any  share  of  the  undertaking,  stand  on  the  same 
ground  as  the  original  contractors ;  and  that  if  it  is  a  trading  adven- 
ture on  the  part  of  the  original  holders,  it  must  be  equally  so  on  the 


Section  129. 
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part  of  those  who  come  in  to  take  a  part  with  them.  If  I  am  right 
in  this  view  of  the  matter,  the  only  question  will  be,  Whether  it  is 
not  such  a  trade  as  falls  directly  under  the  prohibitions  of  the  act  of 
parliament?  Under  the  evident  policy  of  the  act,  it  appears  to  me 
to  be  a  trade,  in  which  a  British  merchant  could  not  be  at  liberty  to 
engage ;  and  the  terms,  in  which  the  act  is  framed,  seem  to  me  to 
apply  with  great  propriety  to  transactions  of  this  nature. 
It  is,  surely,  no  *  reasonable  ground  of  objection,  that  parti-  [  *  32  ] 
cular  clauses  begin  by  enumerating  ships,  amongst  the  things 
specifically  subjected  to  confiscation.  There  is  no  inconsistency 
under  the  large  interpretation  which  is^  according  to  my  apprehen- 
sion, to  be  given  to  the  policy  of  this  act,  that  where  ships  are  sent, 
they  should  be  pronounced  subject  to  confiscation ;  at  the  same  time 
that,  where  ships  are  not  sent,  these  words  should  not  be  understood 
to  convey  any  limitation  to  the  general  prohibition  of  other  traffic 
It  appears  to  me,  that  the  employment  of  British  capital,  in  such  a 
rival  trade,  is  that  which  the  policy  of  the  legislature  meant  to  pro- 
hibit With  this  view  those  acts  were  passed  that  related  to  the 
Ostend  Company,  to  discourage  the  support  and  maintenance  of 
foreign  Oriental  companies,  by  means  of  British  capital.  Is  not  this 
trade  of  the  same  nature  ?  Is  it  not,  under  the  distress  of  the  Dutch 
Company,  to  create  a  diversion  of  British  capital  to  aid  and  assist 
the  company  of  Holland  ?  It  would,  in  my  apprehension,  be  very 
much  in  opposition  to  the  policy  of  the  legislature,  as  well  as  against 
what  I  conceive  to  be  the  literal  prohibitions  of  the  act,  if  I  were  to 
take  up6n  myself  to  admit  such  a  claim,  and  thereby  to  fix,  in  any 
degree,  an  interpretation  in  favor  of  such  a  trade. 
Claim  rejected. 


•  The  St.  Juan  Baptista  and  La  Purissima       [  *  33  ] 
Conception. 

Noyember  22, 1803. 

Resistance  to  search,  not  substantiated,  as  a  criminal  act,  against  nentral  ships  sailing  prior 
to  hostilities,  and,  at  the  time  of  seizure,  ignorant  of  the  war.  [Ck)mpensatLon  awarded  for 
misconduct  of  captors.^] 

These  were  cases  of  Spanish  ships  detained  under  a  charge  of 

1  [The  Lively,  1  Gall.  315;  The  Gorier  Maritime,  1  C.  Bob.  287,  not»;  Die  Fire 
Darner,  6  C.  Bob.  367 ;  The  Der  Mohr,  8  C.  Bob.  129.] 
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resistance  to  search,  but  restored  with  demurrage,  and  compensation 
to  the  crew,  for  improper  treatment  received  at  the  hands  of  the 
captors. 

Judgment. 

These  cases  arise  on  the  capture  of  two  vessels,  apparently  Spanish, 
but  alleged  to  be  subject  to  condemnation,  on  account  of  resistance 
to  the  exercise  of  visitation  and  search,  on  the  part  of  the  belligerent 
cruiser.  The  principle  of  law  on  this  subject  is  fully  established  and 
admitted  on  all  sides.  It  is,  indeed,  a  principle  which  has  found  its 
way  into  most  of  the  maritime  codes  of  civilized  countries.  It  has 
undergone  much  discussion  lately,  and  the  consequence  has  been  to 
give  additional  sanction  to  the  principle,  and  to  establish  it  more 
firmly  in  practice.^ 

The  only  question,  then,  turns  upon  the  fact ;  and  among  the  facts 
necessary  to  bring  the  case  within  the  operation  of  the  law,  it  must 
be  shown,  in  the  first  instance,  that  the  vessel  had  reasonable  grounds 
to  be  satisfied  of  the  existence  of  a  war ;  otherwise,  there  is  no  such 
thing  as  neutral  character,  nor  any  foundation  for  the  several  duties, 
which  the  law  of  nations  imposes  on  that  character.  It  is,  therefore, 
a  very  material  circumstance  in  thi^  case,  that,  at  the  time  of  sailing, 
no  war  was  supposed  to  exist,  in  the  knowledge  or  contemplation  of 
those  who  commanded  these  vessels.  They  sailed  in  perfect 
[  *  34  ]  *  ignorance  of  war,  and  consequently  unconscious  that  they 
had  any  neutral  duties  to  perform.  It  is  sworn,  likewise, 
that  reports  had  prevailed  of  pirates  being  at  sea,  which  might  na- 
turally increase  the  dread  which  Spaniards  usually  entertain  of  Bar- 
bary  cruisers.  .  In  this  state  of  alarm  a  sail  was  descried,  at  a  consi- 
derable distance  from  land,  but  not  in  any  place  so  remote  from  the 
scenes  that  Barbary  pirates  usually  haunt,  as  to  carry  a  necessary  con- 
viction that  the  ship  could  not  be  a  pirate.  The  masters  had  no 
reason  to  expect  a  belligerent  cruiser;  and  their  first  impression,  on 
seeing  a  ship  of  war,  might  naturally  be,  that  it  was  one  of  those 
irregular  cruisers,  against  which  their  duty  iq  their  owners,  and  to 
their  country,  called  upon  them  to  use  every  mode  of  defence.  Whe- 
ther the  privateer  was  sailing  under  English  colors,  is  a  point  disputed 
in  evidence ;  but  if  she  were,  it  is  so  ordinary  a  mode  of  deception 
to  wear  false  colors,  that  little  reliance  could  be  placed  upon  that  cir- 
cumstance ;  more  especially  as  the  war  being  unknown,  no  such  thing 
as  a  British  privateer  could  reasonably  be  expected  to  appear.     The 

1  [See  The  Maiia,  1  C.  Rob.  875  ;  The  Elsabe,  4  C.  Rob.  408 ;  The  Fanny,  1  Dod. 
448.  See  The  Nereide,  9  Cranch,  888 ;  The  Atalanta,  8  Wheat.  409 ;  The  Madonna 
del  Bono,  4  C.  Rob.  169.] 
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boats  approached,  and  according  to  the  preponderancy  of  the  evidence, 
i  think,  without  any  colors  flying.  A  conversation  ensued.  All  the 
witnesses  depose,  and  especially  a  gentleman,  to  whom  I  pay  parti- 
cular attention,  as  a  passenger  who  was  employed  to  act  as  interpre- 
ter on  the  occasion,  "  that  on  being  asked  what  they  wanted,  they 
answered,  to  come  on  board ; "  to  which  it  was  replied  from  the  Spa- 
nish vessels,  "  that  if  they  had  any  thing  to  say,  they  might  speak." 
Certainly,  it  was  not  necessary  for  the  purpose  of  information,  that 
they  should  have  gone  on  board. 

•  This  conduct  might  reasonably  suggest  to  the  Spanish  [  *  35  ] 
masters  very  just  apprehensions  of  admitting  a  number  of 
armed  men  on  board.  Another  boat  came  up,  and  demanded  to  go 
between  the  two  ships,  which  was  not  permitted,  and  in  my  opinion 
such  caution  was  by  no  means  improper,  till  the  parties  were  satisfied 
that  the  business  of  these  boats  was  not  of  a  piratical  nature.  The 
whole  of  this  proceeding  is  surely  as  different  as  possible  from  a  case 
of  criminal  resistance  to  a  lawful  cruiser;  since  there  is  no  reason  to 
suppose  that  the  vessels  knew,  either  that  the  assailants  were  com- 
missioned cruisers,  or  that  they  themselves  had  any  neutral  duties  -to 
discharge.  Nothing  more  passed,  than  that  this  request  to  come  on 
board  was  refused.  There  was  no  refusal  of  papers,  since  it  does  not 
appear  that  they  were  ever  demanded.  The  boats,  instead  of  pursu- 
ing their  inquiries  further,  returned  to  their  ship  ;  and,  then,  the  Spa- 
nish vessels,  certainly,  indicated  a  disposition  to  escape.  On  a  sup- 
position that  these  visitants  were  piratical  cruisers,  there  was  nothing 
else  to  be  done.  Even  if  they  were  known  to  be  commissioned 
cruisers,  I  am  not  aware  that  a  mere  attempt  to  escape,  before  any 
possession  assumed,  has  ever  been  held  to  draw  with  it  the  conse- 
quences of  condemnation.  Considerable  stress  has  been  laid  on  what 
passed  in  conversation  with  the  Spanish  masters.  It  is  said,  "  that 
they  expressed  themselves  apprehensive  of  a  war  with  Spain,  if 
Great  Britain  was  at  war  with  France  and  Holland,"  and  therefore  it 
is  inferred  that  they  had  determined  to  escape,  and  under  a  convic- 
tion that  these  cruisers  were  British  privateers,  acting  under  a  regular 
commission  of  war.  I  cannot  say  that  it  appears  to  me  un- 
natural, that  they  might  suspect  *  the  truth  of  what  was  [  *  36  ] 
told  them,  of  this  country  being  at  war  with  France  and 
Holland,  and  not  with  Spain.  But  what  would  be  the  consequence 
of  such  an  act ;  not  that  they  were  guilty  of  any  violation  of  neu- 
trality in  this  attempt  ?  To  support  that  imputation,  they  must  have 
bad  reason  to  suppose  themselves  neutrals,  and  not  enemies.  There- 
fore, in  either  point  of  view,  whether  we  suppose  them  to  have  acted* 
from  the  original  suspicion  of  the  persons  being  pirates ;  or  resort  to 
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their  suspicion  of  a  war  with  Spain,  in  either  case,  if  the  acts  of 
resistance  had  been  much  stronger  than  they  appear  to  have  been  in 
the  conduct  of  these  parties,  they  would  have  been  acts  of  innocent 
misapprehension  only.  On  this  point,  I  am  of  opinion  that  the  cap- 
tors have  not  sustained  their  charge.  On  the  question  of  property, 
there  is  scarcely  room  for  any  suspicion.  The  ships  are  Spanish 
ships,  and  are  so  admitted  to  be,  coming  from  a  Spanish  colony  to 
their  mother  country.  It  did,  indeed,  occur  in  the  last  war,  that  fo- 
reigners were  sometimes  admitted  to  trade  at  the  Havana ;  but  I 
am  not  aware  of  any  case,  in  which  it  appeared  that  the  old  esta- 
blished trade  from  the  colony  to  Spain  was  opened  to  any  but  Spa- 
nish subjects.  If  there  had  been  such  a  relaxation,  however,  it  would 
be  but  reasonable  to  suppose  that,  at  the  restoration  of  peace,  the 
trade  returned  again  to  its  ordinary  channel.  Every  presumption, 
therefore,  is  in  favor  of  the  supposition,  that  the  cargo  belonged  en- 
tirely to  Spanish  subjects.  It  might  happen,  indeed,  that  other  inte- 
rests were  protected  under  cover  of  the  Spanish  name,  and  if  any 
one  stood  forward  to  assert  such  a  fact,  it  would  be  for  the 
[  *  37  ]  court  to  determine  on  the  legal  consequences  of  such  a  *  trans- 
action, and  to  discuss  the  whole  question.  But  here  there 
is  no  such  averment,  nor  any  suggestion  of  any  other  than  Spanbh 
interests.  The  masters  would  not  be  required  to  speak  with  the  ut- 
most precision,  as  to  the  property  of  goods  laden  in  time  of  peace ; 
but  these  masters  do  speak  with  full  confidence  of  their  belief,  that  it 
is  Spanish  property,  and  refer  to  the  Spanish  register,  which,  every 
one  knows,  is  an  instrument  of  considerable  solemnity.  On  the 
question  of  property,  then,  as  well  as  on  the  other  question  of  resist- 
ance, I  have  no  doubt  in  decreeing  restitution.  It  remains  only  to 
consider  the  charge  of  improper  conduct,  which  has  been  made 
against  the  captors.  In  the  behavior  and  deportment  of  these  vessels 
there  might,  perhaps,  have  been  just  cause  of  seizure,  and  bringing  in 
for  inquiry ;  but  when  the  facts  had  been  examined,  when  the  pro- 
perty had  been  proved  to  be  Spanish,  and  a  reasonable  explanation 
had  been  given,  of  the  apparent  resistance,  they  ought  to  have  been 
immediately  restored.  There  was,  I  think,  ground  for  inquiry;  and 
if  that  inquiry  had  been  pursued  in  a  proper  manner,  and  had  termi- 
nated in  proper  time,  I  should  have  held  the  captors  fully  justified  in 
what  they  had  done.  But  the  subsequent  proceeding  here  has  been 
very  difierent  The  vessels  were  brought  to  Falmouth  on  the  12th  of 
August;  and  the  first  question  to  be  asked  of  the  captors,  and  to 
which  the  court  is  bound  to  require  a  satisfactory  answer,  is.  Why 
were  no  proceedings  instituted  till  the  12th  of  September?  It  must 
be  understood  by  those  who  arm  themselves  with  the  commission  of 
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their  country,  that  if  they  bring  neutral  ships  into  British 
ports,  the  must  on  no  *  account  detain  them  there  without  [  *  38  ] 
inquiry.  Grievous  would  be  the  injury  to  neutral  trade,  and 
highly  disgraceful  to  the  honor  of  our  own  country,  if  captors  could 
bring  in  ships  at  their  own  fancy,  and  detain  them  any  length  of  time, 
without  bringing  the  matter  to  the  cognizance  of  a  court  of  justice. 
In  the  present  instance,  this  first  and  fundamental  duty  has  not  been 
performed.  For  a  whole  month,  the  obligation  of  taking  the  exami- 
nation of  witnesses,  at  the  first  moment,  has  been  disregarded ;  and 
all  the  excuse  offered  is  some  strange  misapprehension  about  the 
want  of  a  qualification  in  the  commissioners  to  examine  a  Spanish 
crew  without  a  Spanish  commission ;  which  might  have  been  instantly 
removed  by  application  to  the  actuary.  The  delay  is,  therefore,  in  the 
first  stage,  imputable  to  the  captors ;  and  if  any  inconvenience  arises 
to  the  neutral  merchants,  it  is  no  answer  to  say,  that- it  was  owing  to 
a  mistake.  Persons  venturing  to  take  out  a  commission  of  war,  must 
instruct  themselves  in  their  own  duty,  and  if  any  inconvenience  arises 
from  their  neglect,  the  neutral  claimant  is  not  to  suffer.  When  the 
vessel  was  brought  to  Falmouth,  the  agent  went  down  from  London, 
and  instead  of  proceeding,  as  he  ought,  immediately  to  the  examina- 
tion of  witnesses,  he  employed  himself  in  taking  the  affidavits  of  the 
captors.  I  do  not  say  that  such  a  step  was  absolutely  wrong;  it 
might  be  a  proper  precaution ;  but  it  should  have  been  performed  at 
the  same  time,  that  the  more  important  measure  of  taking  the  exa- 
mination was  going  on.  Instead  of  that,  these  affidavits  are  first 
taken ;  and  then  the  agent  demands  the  consent  of  the  Spanish  con- 
sul for  the  examination  of  witnesses ;  a  consent  entirely 
unnecessary,  and  making  *  up  a  series  of  mistakes  wholly  [  *  39  ] 
incompatible  with  the  degree  of  information  usuaUy  pos- 
sessed on  such  subjects.  It  is  said  that  no  inconvenience  has  arisen 
from  this  proceeding,  since  an  application  was  made  to  the  court  for 
the  hearing  of  the  cause  in  October.  I  see  no  reason  why  it  might 
not  have  been  heard  in  September.  But  when  this  application  was 
made,  it  was  resisted  on  the  part  of  the  captors ;  and  on  the  ground 
that  it  would  be  necessary  for  them  to  introduce  affidavits  as  to  the 
resistance.  Why  were  these  affidavits  not  taken  before?  I  see 
nothing  in  this  question  on  which  the  affidavits  of  all  concerned 
might  not  have  been  taken  at  first,  as  they  ought  to  be,  and  not  have 
been  left  to  grow  up,  to  meet  the  exigencies  of  the  qase,  as  they 
arose  afterwards.  If  this  had  been  done,  and  the  matter  had  been 
submitted  to  the  opinion  of  counsel,  the  captors'  own  counsel  would, 
in  all  probability,  have  advised  immediate  restitution.  At  least,  the 
cause  might  have  come  on,  and  have  been  soon  determined.     Instead 
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of  that,  I  cannot  but  think  that  the  hearing  has  been  perversely  kept 
off,  and  I  shall  allow  for  two  months'  detention.  There  are,  besides, 
two  other  parts  of  the  charge,  to  which  it  is  necessary  for  me  to  ad- 
vert. The  first  is  the  imputation  of  a  practice,  which,  if  proved  to 
have  existed  in  the  extent  alleged,  and  without  necessity,  must  be 
pronounced  to  be  disgraceful  to  the  character  of  the  country ;  since 
no  one  who  hears  me  will  deny,  that  to  apply  even  to  enemies'  modes 
of  restraint,  that  are  unnecessary,  and  at  the  same  time  convey  per- 
sonal indignity  and  personal  suffering,  i^  highly  dishonorable.  It  is 
alleged  in  this  case  that  the  Spanish  crew,  to  the  number  of  twenty- 
two  persons,  were  put  in  irons.  This  is  a  fact  which  cer- 
[  *40  ]  tainly  requires  much  *  explanation,  for  I  will  not  say  that 
there  may  not  be  cases  in  which  such  restraint  may  be 
necessary,  and  therefore  justifiable.  But  the  necessity  must  be  urgent 
and  evident.  The  captor,  when  called  upon  for  his  explanation,  has 
furnished  no  apology  but  what  is  suggested  by  his  counsel,  that  these 
persons  would  naturally  be  regarded  as  bent  on  their  original  purpose 
of  resistance,  and  might,  in  that  view,  be  justly  subjected  to  closer 
custody.  The  master  acknowledges  that  he  did  handcuff  some,  who 
were  most  outrageous,  and  menaced  him  and  his  officers.  Admitting 
the  motive  to  be  truly  stated,  that  this  act  was  done  for  security,  I 
am  afraid  it  will  not  amount  to  a  justification,  because  it  was  incum- 
bent on  the  captor  to  pursue  a  proper  purpose  by  proper  means.  It 
should  be  established  to  the  satisfaction  of  the  court,  that  this  species 
of  security  alone  would  have  been  sufficient  for  his  preservation. 
There  might  have  been  a  separation  of  those  who  showed  symptoms 
of  violence,  or  there  might  have  been  a  personal  confinement  of  a 
slighter  kind.  Some  such  measures  should  have  been  resorted  to,  or 
it  should  have  been  shown  that  they  would  have  been  insufficient 
As  the  case  now  stands,  the  party  has  not  made  out  a  sufficient  justi- 
fication. At  the  same  time  I  must  say,  that  the  misconduct  appears 
to  have  proceeded  rather  from  an  improper  notion  of  security,  than 
flrom  any  intention  to  inflict  pain  or  personal  indignity.  If  any  such 
malignant  motive  had  been  proved,  I  should  have  thought  it  my  duty 
to  pursue  this  matter  much  farther ;  but  there  is  no  decisive  ground 
for  such  an  imputation.  I  am  of  opinion,  however,  that  the  party 
has  not  justified  his  conduct,  and  that  it  is  due  to  the  honor  of 
the  country,  and  to  the  injury  the  Spaniards  have  sus- 
[  •  41  ]  tained,  that  some  civil  *  compensation  should  be  made ;  and 
with  that  view,  I  decree  100/.  to  be  distributed  amongst  the 
sufferers.  Embezzlement  is  also  charged ;  but  it  is  said,  on  the  other 
side,  that  some  articles  were  withdrawn,  only  with  a  view  to  protect 
them  firom  the  eagerness  of  the  crew,  and  that  they  will  be  forthcom- 
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ing.  Till  I  see  how  far  this  answer  will  satisfy  the  demands  of  the 
claimants,  it  will  be  impossible  for  me  to  pronourice  upon  this  part  of 
the  case.  I  shall  refer  this  matter  to  the  registrar  and  merchants,  to 
ascertain  the  fact  and  quantity  of  loss,  and  I  shall  reserve  my  judgment 
on  this  question  till  I  receive  their  report. 
Two  months  detention  allowed. 


The  Melomane,  Colas. 
December  8,  1803. 

Droits  of  admiralty.  Capture  by  a  cutter,  fitted  out  by  the  captain  of  a  man-of-war  ai  a 
tender,  and  manned  from  his  ship,  but  without  a  commission  or  authority  from  the  admi- 
ralty, will  not  enure  to  the  benefit  of  the  king's  ship.i 

This  was  a  case  respecting  a  prize  interest  in  a  capture,  made  by 
a  boat  hired  by  the  captain  of  the  king's  ship  The  Dragon,  and  sent 
out  manned  with  part  of  The  Dragon's  crew,  for  the  purpose  of 
impressing  mariners  that  were  expected  to  arrive  in  the  homeward 
bound  ships.  The  question  was,  whether  a  prize  made  by  such  h 
vessel  was  to  be  condemned  as  a  droit  of  admiralty,  or  as  prize  to 
The  Dragon. 

On  the  part  of  the  admiralty,  Laurence.    The  Lord  High  Admiral 
is  to  be  considered  as  having  the  grant  of  all  prizes  made  without 
due  commission.     It  is,  therefore,  incumbent  on  all  persons  setting 
up  a  private  interest  in  prize  to  show  a  title  and  establish  their  right, 
under  the  fair  tenor  of  some  commission  granted  to  them 
*  from  the  admiralty,  or  it  will  naturally  vest  in  the  Lord  [  *  42  ] 
High  Admiral,  now  represented  by  the  king  in  his  office  of 
admiralty.     The  claim  here  given  is  on  behalf  of  The  Dragon,  but 
the  facts  of  thi^  case  are  totally  adverse  to  any  such  pretensions. 
It  is  a  principle  long  ago  decided,  that  a  commissioned  officer  does 
not  retain  his  commission  for  the  purposes  of  prize  on  board  another 
ship.     This  was  decided  in  a  case  from  Gibraltar,  where  a  lieutenant 


1  [For  a  note  of  cases  respecting  droits  of  admiralty,  see  The  Rebecca,  1  C.  Bob. 
227.  As  to  captures  by  tenders,  see  The  Odin,  4  C.  Bob.  S18;  The  Trephorina, 
2  Hagg.  Ad.  B.  321 ;  The  Donna  Barbara,  2  Hagg.  Ad.  B.  366 ;  The  Charlotte,  5  C. 
Bob.  280.] 
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on  board  a  non-commissioned  ship,  at  the  time  when  a  capture  was 
made,  was  held  to  be  entitled  to  no  benefit  from  his  commission. 
In  the  American  war  the  same  principle  was  established,  in  the  case 
of  a  capture  made  by  the  boat  of  a  privateer  lying  at  Dover,  whilst 
the  vessel  was  under  repair,  in  which  case  the  prize  was  condemned 
as  a  droit  of  admiralty.  Indeed,  very  mischievous  consequences 
must  inevitably  ensue,  if  the  officers  of  ships  of  war  could  suppose 
themselves  at  liberty  to  dissips^te  their  force,  by  distributing  it  into 
small  boats,  for  the  purpose  of  multiplying  their  chances  of  prize. 
Without  pursuing  this  objection,  however,  it  is  sufficient  to  observe, 
in  point  of  law,  that  the  ontis  of  proving  their  title  lies  upon  The 
Dragon,  as  she  was  not  in  sight ;  that  the  necessary  proof  is  in  no 
degree  supplied ;  and,  therefore,  that  the  vessel  and  cargo  must  be 
condemned,  as  droits  of  admiralty. 

On  the  part  of  The  Dragon,  the  King^s  Advocate  and  Robinson, 
There  are  six  other  cases  depending  on  circumstances  similar  to 
those  on  which  the  present  claim  is  founded,  except  that,  in  those 
other  cases,  the  capture  was  made  solely  and  entirely  by  the  hired 

cutters,  without  any  intervention  of  the  boat  of  the  king's 
[  *  43  ]  *  ship  by  which  the  cutter  was  sent  out.     As  a  general 

argument,  comprehending  the  whole  of  these  cases,  it  is 
submitted  that  the  prize  will  enure  to  the  benefit  of  The  Dragon, 
not  in  consequence  of  any  commission  impressed  on  the  cutter,  but 
by  her  connection  with  The  Dragon,  as  representing  the  actual  force 
of  The  Dragon,  being  armed  from  that  vessel,  and  manned  by  the 
crew  borne  on  the  books  of  The  Dragon.  It  is  hot  unusual  for 
ships  of  war  to  be  so  attended  by  tenders,  whose  acts  are  considered 
as  being  as  much  the  acts  of  the  principal  ship,  as  if  they  were  per- 
formed by  her  own  boat.  In  the  West  Indies,  especially,  this  prac- 
tice has  long  prevailed,  with  the  effect  now  contended  for.  Boats 
are  sent  out  to  cruise,  and  captures  taken  on  such  cruises  are  consi- 
dered to  belong  equally  to  the  whole  ship.  In  some  cases  that  have 
come  before  the  court,  the  same  effect  has  been  ascribed  to  capture 
by  boats.  In  The  Chinsurah  case,  the  capture  wasjmade  by  a  small 
boat  sent  up  the  river.  In  The  Odin,^  the  capture  was  made  by  a 
boat  of  The  Trusty,  sent  to  a  considerable  distance,  and  entirely 
out  of  sight  of  The  Trusty.  There  the  court  expressly  recognized 
the  principle,  that  a  captiire  made  by  a  boat  would  enure  to  the 
benefit  of  the  whole  ship,  because  the  officer  of  a  king's  ship  was  at 


1  Adm.  Reports,  vol.  4,  p.  818. 
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liberty  to  take  by  more  or  fewer  of  his  force.  So  in  The  Rebecca,^ 
Thompson,  a  capture  made  at  land,  by  the  detached  part  of  the  crew 
of  a  ship  of  war,  was  condemned  to  the  ship;  the  court  saying 
"  that  the  capturing  force,  under  the  circumstances,  might  be  consi- 
dered as  a  stationary  tender,  attached  to  the  ship."  These  instances 
will  serve  to  prove  that  there  is  nothing  novel  in  the  prin- 
ciple, that  a  *  prize  made  by  a  part  of  the  crew  of  a  king's  [  *  44  ] 
ship,  detached  from  the  main  crew,  may  enure  to  the 
benefit  of  the  ship,  and  be  condemned  to  them  as  prize  made  by 
captors,  acting  sufficiently  under  the  authority  of  their  general  com- 
mission. The  case  which  has  been  cited  from  the  American  war 
was  of  a  different  nature ;  being  the  case  of  a  privateer,  in  which  the 
terms  of  the  commission  are  limited  and  confined  to  the  person  of 
the  commander,  who  was  not  on  board,  and  to  the  operations  of  the 
identical  ship.  As  to  the  particular  object  of  the  parties,  and  the 
consequences  likely  to  result  from  such  a  practice,  no  objection  can 
fairly  be  raised  against  the  claim  on  either  of  these  grounds.  The 
general  purpose  of  this  cruise  was,  undoubtedly,  to  obtain  a  supply 
of  men  ;  but  still  the  intention  of  capturing  was  not  wanting,  as  it  is 
expressed  by  the  authority  taken  from  the  Port  Admiral,  to  make 
captures  of  French  and  Dutch  ships.  The  animus  capiendi^  therefore, 
was  not  wanting,  though  it  cannot  be  supposed  to  have  operated  in 
such  a  manner  as  to  have  occasioned  any  improper  employment  or 
disposition  of  the  ship's  crew.  The  tender  was  directed  to  cruise  in 
a  certain  direction,  with  a  view  of  falling  in  with  The  Dragon,  when 
she  sailed  from  port.  If  it  had  not  been  that  a  particular  state  of 
foggy  weather  came  on  at  the  time,  the  actual  capture  is  represented 
to  have  been  made  in  such  a  place  as  would  have  been,  if  not  in 
sight,  at  least  very  near  the  vessel,  and  in  the  exact  track  in  which 
she  was  sailing.  In  the  particular  case  of  The  Dragon,  however,  the 
right  does  not  depend  upon  this  general  argument ;  since 
the  capture  in  this  case  was  actually  *  made  by  the  crew  of  [  *  45  ] 
The  Dragon,  in  the  boat  of  The  Dragon.  How  they  came 
there,  whether  by  the  assistance  of  another  vessel,  or  with  more  or 
less  degree  of  enterprise,  is  of  no  importance.  It  is  sufficient  that 
they  presented  themselves  as  the  persons  taking  the  property  out  of 
the  hands  of  the  enemy,  and  taking  it,  according  to  their  intention, 
for  the  benefit  of  The  Dragon ;  being  sufficiently  authorized,  by 
the  words  of  the  Prize  Act,  which  give  the  interest  in  prize  to 
the  captors  thereof, "  being  in  his  Majesty's  service  and  duly  com- 
missioned." 


Adm.  Reports,  voL  1,  p.  227. 
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In  reply,  Laurence,  The  words  of  the  Prize  Act,  in  its  enacting 
clause,  expressly  limit  the  grant  "  to  persons  on  board  of  our  ships  of 
war."  The  other  words  are  merely  descriptive  of  the  intention  of 
his  Majesty,  and  not  accurately  reciting  the  words  of  the  proclama- 
tion. As  to  the  character  of  the  boat  itself,  it  is  impossible  to  con- 
sider her  as  the  actual  captor,  inasmuch  as  the  effectual  surrender 
had  been  made  before  to  The  Assistance  cutter;  the  boat  being 
only  put  out  to  secure  possession,  in  the  same  manner  as  the  boat 
of  the  cutter  might  have  been  used.  In  such  a  situation,  the  boat 
cannot  be  considered  as  acting  in  an  independent  character,  or  as 
retaining  her  dependence  on  The  Dragon,  but  as  being  attached  to 
the  principal  force  of  The  Assistance,  to  which  the  surrender  was 
made.  The  practice  that  has  been  mentioned,  as  taking  place  in 
the  West  Indies,  can  form  no  precedent,  as  it  depends  on  the  parti- 
cular situation  of  ships  in  that  part  of  the  world.     It  has,  moreover, 

never  been  brought  before  the  court  in  any  manner,  so  as 
[  •46  ]  to  be  sanctioned  as  a  judicial  •precedent.     In  the  case  of 

The  Odin,  the  boat  which  made  the  capture  went  out  in 
her  own  distinct  character,  as  the  boat  of  The  Trusty,  not  super- 
seded or  affected  by  any  subsequent  connection  with  any  other  ship. 
She  went  out,  besides,  for  the  sole  purpose  of  making  the  capture  of 
that  particular  vessel,  of  which  intelligence  had  been  received ;  and 
in  a  part  of  the  world  where,  owing  to  the  variable  state  of  the  winds, 
it  was  particularly  expedient  to  miake  attempts  of  that  kind  by  mieans 
of  boats,  in  preference  to  large  ships. 

Judgment. 
Sir  W.  Scott.     This  case  comes  on  upon  the  claim  of  Captain 
Aylmer,  who  is  unquestionably  a  very  meritorious  officer,  and,  as  it 
appears  by  his  affidavit,  commands  a  very  meritorious  crew.^     If 
considerations  of  this  kind  could  supply  a  principle  of  judgment,  the 
case  might  easily  be  decided ;  but  that  gentleman,  as  well  as  every 
one  else,  must  know,  that  the  court  can  only  look  to  legal  principles 
as  the  foundations  of  a  legal  decision ;  and  that,  whatever  the  personal 
merits  of  the  parties  may  be,  they  cannot  in  any  degree  influence  the 
judgment  of  the  court,  but  must  be  left  to  seek  their  remuneration  else- 
where.    It  is  made  a  question  in  the  act  of  court,  and  in  argument, 
whether  the  capture  was  effected  by  The  Assistance,  cutter, 
[  *4!7  ]  or  by  the  boat  of  The  Dragon,  •accompanied  by  the  cutter. 


1  Captain  Aylmer  had  stated  in  his  affidavit  his  long  services  abroad,  and  the  zeal 
and  attachment  of  his  crew,  in  refusing  the  bounty-money  for  the  present  war,  pro- 
vided that  they  were  permitted  to  be  continued  under  his  command. 
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All  the  depositions  represent  the  capture  to  have  been  made  by 
The  Assistance,  cutter,  acting,  as  the  French  witnesses  describe 
her,  as  a  tender  to  The  Dragon,  though  this  is  a  fact  which  could  not 
be  a  subject  of  observation  at  the  time,  and  could  be  known  to  them 
only  by  the  report  of  the  boat's  crew  afterwards.  The  effect  of  this 
evidence  only  serves  to  show  that  The  Assistance,  cutter,  was  the 
actual  captor.  It  is  contended  in  argument,  however,  that  the  boat 
of  The  Dragon  was  sent  out  to  take  possession,  and  that  such  an  act 
of  seizure  by  the  boat's  crew  of  The  Dragon,  will  entitle  the  ship  her- 
self to  the  whole  benefit  of  the  prize.  The  court  would  certainly  be 
disposed  to  extend,  as  far  as  it  could  with  propriety,  to  ships  of  war, 
the  benefit  of  captures  made  by  their  boats,  acting  distinctly  in  that 
capacity.  There  must  be  situations  in  which  the  capture  could  not 
be  made  otherwise;  and  many  considerations  of  convenience  require,' 
that  they  should  be  allowed  to  take  in  whatever  manner  their  judg- 
ment may  deem  most  expedient,  according  to  the  circumstances  of 
the  case,  either  by  their  whole  force,  or  by  a  part  detached  on  that 
particular  service.  The  court  would,  therefore,  not  be  disposed  to 
narrow  the  legal  effect  of  the  operations  of  their  boat's  crew.  But  in 
this  particular  case  it  remains  to  be  considered,  in  the  first  place, 
whether  the  boat  was  acting  as  the  boat  of  The  Dragon,  or  not.  The 
tenor  of  all  the  evidence  inclines  me  to  think  that  she  was  not;  that 
she  had  been  detached  from  The  Dragon,  and  attached  to  The  Assist- 
ance, cutter,  and  that  she  was  employed  in  performing  the  same  ser- 
vices for  the  cutter,  as  she  would  have  performed  for  her 
own  ship.  If  that  is  to  be  •taken  as  a  correct  view  of  her  [  *48  ]  " 
situation,  I  cannot  but  accede  to  what  has  been  said  in 
argument,  that  a  boat  so  detached  from  one,  and  attached  to  another 
vessel,  must  be  taken  as  acting  under  the  authority,  and  for  the  bene- 
fit of  the  ship  to  which,  at  that  time,  and  in  those  operations,  she 
more  properly  belongs.  The  fact  appears  to  me  to  be,  as  it  is 
described  by  the  witnesses  of  the  captured  ship,  "  that  the  capture 
was  actually  and  effectually  made  by  The  Assistance,  cutter,  and 
that  the  boat  was  only  used  to  perform  such  acts,  as  would  in  the 
ordinary  course  of  service  have  been  performed  by  the  cutter's  own 
boat" 

Taking  the  fact  to  be,  that  the  capture  was  made  by  The  Assist- 
ance, cutter,  the  court  has  only  to  decide,  how  far  the  act  of  The 
Assistance  can  enure  to  the  benefit  of  The  Dragon,  on  which  she  is 
represented  as  attendant.  It  is  an  elenientary  principle  of  prize  law, 
that  all  prize  belongs  to  the  state  —  in  monarchies  to  the  sovereign.^ 


1  [See  The  Elsebe,  5  C.  Rob.  178,  note.] 
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By  modern  policy  this  interest  has  been  granted  out  to  persons  of 
certain  descriptions,  acting  under  the  authority  of  public  commis- 
sions. A  very  ancient  grant  has  given  to  the  Lord  High  Admiral, 
the  benefit  of  all  prize,  taken  by  persons  not  commissioned ;  and  it 
lies  on  the  individual  captor,  in  every  case,  to  show  the  authority  by 
which  he  is  entitled  to  take  for  his  own  benefit.  The  title  deeds,  on 
which  only  claims  of  this  kind  can  be  constructed,  are  the  Prize  Act 
.and  the  proclamation.  The  proclamation  confers  the  interest  in 
prize  "  on  our  ships  of  war,  and  those  which  have  taken  out  letters 
of  marque."  The  Prize  Act  is  much  to  the  same  effect,  adding  only 
in  the  last  act,  "  mariners,  &c.,  on  board  our  hired  armed 
[  *49  ]  ships."  These  *  descriptions  of  vessels  are,  with  those  acting 
under  letter  of  marque,  the  only  parties  that  can  maintain  a 
legal  interest  in  prize.  What  are  the  circumstances  of  this  case  ? 
Captain  Aylmer's  aflSdavit  states,  that  "  the  cutter  was  hired  at  his 
expense,  and  stored  and  manned  from  the  king's  ship  The  Dragon." 
That  commanding  officers  of  his  Majesty's  ships  may  have  a  right  to 
put  their  men,  arms,  and  stores  on  board  another  vessel,  I  shall  not 
question  in  the  present  case.  There  may  be  circumstances  that  may 
render  it  fit,  in  many  instances,  that  such  a  discretion  should  be  exer- 
cised, subject  to  the  responsibility  that  always  attends  them  in  the 
discharge  of  their  public  duty.  But  the  question  which  I  have  to 
consider  is,  whether,  by  so  doing,  an  officer  can  be  said  to  put  that 
other  vessel  into  commission,  and  entitle  it  to  the  privilege  of  being 
reckoned  amongst  the  description  of  vessels  to  which  the  interest  in 
prize  is  given  by  the  proclamation  and  the  Prize  Act.  Indeed,  I  may 
observe,  that  the  very  claim  that  is  set  up  for  The  Dragon  contradicts 
the  suggestion ;  because  if  this  cutter,  so  employed,  could  be  consi- 
dered as  commissioned  to  take  for  herself,  she  would  become  a  con- 
,  stituent  part  of  the  navy,  and  The  Dragon,  could  have  no  interest  to 
maintain.  If,  then,  the  cutter  is  not  a  commissioned  vessel,  the  ques- 
tion must  be.  Whether,  not  being  entitled  to  take  for  herself,  she  does, 
from  being  so  fitted  out,  become  a  boat,  or,  in  a  legal  point  of  view,  a 
constituent  part  of  The  Dragon's  force  ?  What  I  have  said  of  boats 
may  in  some  degree  apply  to  tenders.  If  a  capture  is  made  by  a  ten- 
der attached  by  the  interposition  of  public  authority,  on 
[  •  60  ]  every  principle  on  •which  a  capture  by  a  boat  would  entitle 
its  ship,  a  capture  made  by  a  tender  specially  employed 
in  that  capture  by  the  ship  of  war  to  which  she  belonged,  might, 
perhaps,  entitle  that  ship.  But  this  is  not  a  tender  attached  by 
any  interposition  of  public  authority,  but  by  the  private  act  of  the 
officer  hiring  and  manning  her  himself.  Is  a  cutter  so  set  forth  recog- 
nized by  the  admiralty  in  any  capacity  ?  Is  she  borne  on  the  books, 
or  considered  as  a  part  of  the  navy  of  England  ?  I  apprehend  not ;  she 
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is  taken  up  by  the  gentleman  himself,  acting  from  his  own  discretion, 
for  good  purposes  no  doubt,  but  not  in  a  manner  that  can  give  such  a 
vessel  any  connection  or  incorporation  with  the  navy  of  Great  Britain. 
Surely  it  is  not  to  be  maintained  that  an  officer,  by  putting  his  men  on 
board,  can  constitute  a  ship  to  be  a  part  of  the  navy  of  Great  Britain. 
Such  a  character  is  not,  in  my  opinion,  to  be  impressed  without  the 
intervention  of  some  public  authority.  If  the  contrary  could  be  held, 
this  must  follow,  that  an  officer  of  a  large  ship  might  form  out  of 
these  tenders  as  many  ships  of  war  as  he  pleased.  He  might  com- 
pose a  fleet  It  is  said  that  a  similar  practice  has  been  not  unfre- 
quent  in  the  West  Indies.  But  everybody  knows,  that  in  remote 
situations,  the  principal  persons  in  command  must  necessarily  be 
intrusted  with  a  greater  latitude  of  discretion.  In  such  a  situation, 
they  must  act  as  well  as  they  can  from  their  own  judgment,  not  hav- 
ing an  opportunity  of  referring  immediately  to  the  Board  of  Admi- 
ralty for  instructions  and  authority,  suited  to  the  various  circum- 
stances that  may  occur.  They  grant  commissions,  it  is  to  be 
observed,  for  the  same  reason,  and  if  these  *  commissions  are  [  *  51  ] 
afterwards  confirmed  by  the  admiralty,  they  rank  from  the 
original  date.  If  a  case  of  this  description  was  to  come  before  the 
court  from  any  such  remote  station,  the  court  would  have  to  consider 
how  far  the  particular  circumstances  would  bear  it  out  in  point  of 
validity.  At  home  the  case  is  very  different.  When  an  officer  has 
it  in  his  power  to  refer  instantly  to  the  admiralty,  the  same  eflect  will 
not  follow ;  nor  is  it  to  be  ascribed  even  to  the  acts  of  an  admiral ; 
for  it  appears  to  me  that  an  admiral  on  the  home  station,  would  have 
no  more  power  than  a  captain  of  a  single  ship,  to  constitute  a  tender 
to  be  part  of  the  public  navy  ;  though  all  that  is  done  by  the  admi- 
ral, in  this  C€Lse,  is  simply  to  give  them  leave  to  go  out  A  good  deal 
has  been  said  upon  the  consequences  and  general  convenience  of  such 
a  practice.  It  is  impossible  to  attend  much  to  such  considerations. 
If  I  am  to  entertain  them  at  all,  I  confess  it  appears  to  me  that  the 
inconvenience  of  such  measures  would  v^ry  much  preponderate. 
More  captures,  it  is  true,  might  be  made,  but  what  would  be  the 
general  eflect?  If  every  merchant  ship  might  sally  out  and  take 
under  the  authority  of  ships  of  war,  the  number  of  captures  might  be 
greatly  increased ;  but  such  a  consequence,  however  lucrative  to  indi- 
viduals, never  could  be  admitted  as  a  sufficient  justification  of  such  a 
principle  in  point  of  political  expedience.  It  is  of  much  more  import- 
ant expedience  that  it  should  be  left  to  the  state  alone  to  judge,  both 
of  the  extent  and  of  the  mode  of  hostility  that  is  to  be  exercised. 
That  is  a  principle  which  must  never  be  lost  sight  of.  Looking 
at  this  case,  therefore,  in  every  point  of  view,  both  on  principle 
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[  •52  ]  and  expediency,  I  have  a  clear  and  •decided  opinion,  on 

which  I  feel  no  hesitation  to  pronounce,  that  this  capture 

was  not  made  by  {)eTson8  legally  commissioned  to  take  for  their  own 

benefit,  and  consequently,  that  the  petition  of  Captain  Aylmer  must 

be  rejected. 


The  Nossa  Senhora  da  Adjuda,  Araujo. 

December  8, 1803. 

Treatj  with  Portagal,  1654.  Free  ships,  free  goods.^  Quare^  how  far  this  privilege  can  be 
extended  to  the  carrying  of  enemy's  property  ont  of  a  blockaded  port.  Restitution  on  the 
facts  of  the  case,  they  being  not  thought  sufficient  to  bring  the  question  of  law  (airly  before 
the  court. 

This  was  a  case  of  a  Portuguese  ship,  captured  on  a  voyage  from 
the  port  of  Rouen  to  Lisbon,  and  proceeded  against  for  a  violation  of 
the  blockade  of  Havre.  It  appeared  that  the  vessel  had  gone  into 
Havre  before  the  blockade  ^  commenced,  and  had  been  taking  in  her 


1  [The  principle  of  "free  ships  make  free  goods"  has  been  established,  in  treaties 

of  the  United  States,  with 

Algiers,  viii.  Stat,  at  Large  • 224,  244 

Brazil,  viii.  "        «  398 

Central  America,    viii.  "        "  828 

Chili,  viii.  "         «  486 

Colombia,  viii.  •*        "  810 

Ecuador,  viii.  **        "  540 

France,  viii.  "        "  24,  184 

Goatemala,  x.  "        "  

Mexico,  viii.  "        "  416 

Morocco,  viii.  **        "  484 

Netherkudds,  viii.  "        "  40 

New  Grenada,         ix.  «        "  888 

Peru,  Bolivia,  ix.  "        " 490 

Peru,  X.  «        " 

Prussia,  viii.  **        "  90 

Spain,  viii.  "        "  146, 262 

Sweden,  viii.  •*        "  '.  64 

Tripoli,  viii.  «        " V. 164,214 

Tunis,  viii.  «        "  157 

Venezuela,  viii.  **        "  472 

The  converse  of  this  doctrine  does  not  necessarily  follow  from  such  a  provision.    The 

Nereid,  9  Cranch,  388  ;  The  Cygnet,  3  Dod.  299.] 
»  The  blockade  of  Havre,  September  6. 
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lading  from  the  1st  to  the  29th  of  September.  She  sailed  from 
Rouen  to  Havre  on  the  1st  of  October,  and  proceeded  on  her  voyage 
on  the  19th,  when  she  was  captured  by  the  ships  cruising  off  that 
port  The  master,  in  his  depositions,  denied  that  he  had  received 
any  information  of  the  blockade  before  he  left  Rouen.  A  claim  was 
given  for  the  ship  as  the  property  of  merchants  in  Portugal ;  and  for 
the  cargo  as  privileged  by  the  treaty  of  1654,  which  established  the 
exemption  of  free  ships,  free  goods,  between  the  two  countries. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Robinson 
contended  —  That  the  privilege  of  the  treaty  could  not  be  extended 
to  a  case  like  the  present ;  which  included  not  only  the  car- 
riage of  enemy's  goods,  *but  also  the  exportation  of  the  [  •SS  ] 
goods  of  the  enemy  from  a  blockaded  port.     As  to  neutral 
owners,  it  might  be  reasonable,  that  shipments  on  their  account 
should  be  free  from  the  penalty  of  breaking  the  blockade,  till  they  them- 
selves should  be  aifected  with  a  knowledge  of  the  blockade,  either 
de  factOy  or  by  construction  of  law;  but  with  regard  to  enemy's 
goods,  the  blockade  must  be  taken  as  operative  from  the  moment  of 
the  notification,  or  from  the  time  when  it  is  actually  imposed. 

Judgment. 

Sir  W.  Scott.  In  this  case  the  claim  is  given  for  the  ship,  and 
for  some  parts  of  the  goods  specifically,  as  belonging  to  the  master ; 
and  for  the  rest  of  the  cargo,  as  being  on  board  a  free  ship.  On  these 
latter  goods  it  is  assumed,  that  they  are  the  property  of  the  enemy ; 
and  then  it  is  argued,  that  the  protection  of  the  treaty  cannot  be 
extended  to  the  case  of  ships  carrying  the  goods  of  the  enemy  out 
of  a  blockaded  port.  If  the  cargo  had  appeared  to  be  actually  the 
property  of  the  enemy,  it  might  have  become  necessary  to  decide  that 
point  of  law,  whether  the  privilege  of  free  ship,  free  goods,  can  be 
construed  to  extend  to  the  case  of  exporting  enemies'  goods  from  a 
blockaded  port,  even  before  the  ship  herself  is  affected  with  a  know- 
ledge of  the  blockade.  K  such  a  case  had  fairly  arisen,  I  should  have 
taken  some  time  to  deliberate  upon  it.  But,  I  perceive,  the  cargo, 
though  claimed  generally,  is  documented  in  the  bills  of  lading  as  the 
property  of  merchants  of  Portugal,  notwithstanding  the  master  does 
not  verify  that  fact  in  his  depositions.  Indeed,  from  the  observations 
that  we  have  frequent  opportunities  of  making,  it  appears,  I 
think,  to  be  very  much  the  practice  of  Portuguese  *  merchants  [  *  54  ] 
to  import  on  their  own  account.  Since  the  utmost  that  I 
could  do,  in  this  stage  of  the  cause,  would  be  to  order  farther  proof 
of  the  property,  I  am  not  disposed  to  do  that,  in  a  case  like  the  pre- 

voL.  V.  4  r-  T 
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sent,  for  the  purpose  of  raising  the  question  of  law.  The  whole 
cargo  is  described  as  Portuguese  property  in  the  papers,  and  as  such 
I  shall  decree  it  to  be  restored. 


The  Carlotta,  Pasqual. 
December  13, 1803. 

Salvage  on  neutral  property,  retaken  out  of  the  hands'  of  the  enemy,  not  given,  nnless  it  can 
be  shown  by  reference  to  the  ordinances,  or  to  the  practice  of  the  Prize  Courts  of  the  ene- 
my, that  the  first  seizure  was  made  under  such  circumstances  as  would  have  exposed  the 
goods  to  condemnation  in  the  hands  of  the  enemy  .^ 

This  was  a  question  of  salvage,  on  the  recapture  of  a  Spanish  ship 
and  cargo  from  a  French  cruiser.  It  appeared  that  the  vessel  was 
originally  destined  on  a  voyage  from  Montevideo  to  London,  with 
some  property  on  board  belonging  to  British  merchants ;  that  in  the 
course  of  this  voyage,  she  had  been  seized  by  a  British  cruiser,  who 
was  bringing  her  to  the  port  of  London,  when  she  was  met  and  cap- 
tured by  a  French  privateer,  and  was  afterwards  recaptured,  and 
brought  to  Jersey. 

On  the  part  of  the  Spanish  claimants,  it  was  contended,  That  neu- 
tral property  was  not,  according  to  the  ancient  prize  law  of  this  coun- 
try, subject  to  salvage ;  that  the  general  principle  was  recognized, 
after  deliberate  search  and  inquiry  into  precedents,  in  the 

[  *  55  ]  case  of  The  Jonge  Lambert ;  *  that  the  special  *  considera- 


>  [See  note  to  The  War  Onskan,  2  C.  Kob.  299.] 

2  Lords,  1745.  As  The  Jonge  Lambert  is  a  case  frequently  cited  on  the  question  of 
satyage,  it  may  not  be  improper  to  state  the  particular  circumstances  of  it,  from  the 
books  of  registry,  and  from  a  note  of  the  case,  with  all  its  papers,  in  the  possession  of 
the  editor.  It  was  a  case  of  a  Dutch  ship,  and  a  cargo  of  cotton,  drugs,  &c.,  taken  on 
a  voyage  from  Smyrna  to  Amsterdam,  by  a  French  privateer,  and  recaptured  afler 
three  days'  possession,  by  the  English  privateer  The  Salamander,  6th  October,  1744. 
A  claim  was  given  for  Dutch  merchants,  but  the  judge  of  the  Court  of  Admiralty 
thought  it  inunaterial  to  go  uxtS  proof  of  property,  holding  the  cargo  subject  to  con- 
demnation, as  property  taken  from  the  enemy,  and  pronounced  sentence  of  condem- 
nation 16th  November,  1744.  This  appears  from  the  drafl  of  the  cliumanfs  case  of 
appeal,  in  which  it  is  stated,  ^*  That  the  court  would  not  give  time  for  that  purpose,  but 
went  on  the  previous  point,  that  as  it  was  in  possesinon  of  the  French,  it  was  just  cause 
to  condemn  the  ship  and  cargo.    On  appeal,  tlie  sentence  was  immediately  reversed, 
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tions  on  which  the  alteration  of  practice  took  place  last  war, 

did  not  apply ;  and  that  there  was  no  *  ground  on  which  [  *  56  ] 

the  claim  was  admitted,  and  the  parties  were  directed  to  go  into  proof,  by  the  examina- 
tions, and  other  usual  evidence.  On  the  25th  May,  1746,  the  Lords  of  Appeal  decreed 
restitution  of  the  property,  but  declined  to  enter  into  the  consideration  of  the  question 
of  salvage,  and  referred  it  to  their  surrogates,  Dr.  Bettesworth,  Dr.  Lee,  and  Dr.  Ed- 
munds, by  consent  of  parties,  to  determine  *  whether  any,  and  what  salvage  is  due,' 
on  or  before  the  first  day  of  Michaelmas  term  next,  with  provisions  for  the  execution 
of  their  decree. 

"  On  the  8th  July,  the  surrogates  met,  and  took  upon  them  the  reference,  and  directed 
the  proctor  to  exchange  precedents,  and  leave  copies  in  the  registry  ten  days  before 
the  7th  August.  On  the  7th  August,  they  met  again,  and  directed  Uie  registrar  to  look 
up  the  precedents  delivered  by  Farrer,  proctor  for  the  captors,  and  appointed  the  7th 
October  for  the  next  sitting,  and  directed  the  proctors  to  attend.  On  the  2d  October, 
1745,  the  surrogates  met,  and  having  fully  considered  the  whole  matter,  pronounced 
and  declared  that  no  salvage  is  by  law  due  on  this  behalf,  but  that  there  was  just  cause 
of  seizure,  and  that  the  parties  appellant  ought  to  be  condemned  in  the  expenses  due 
by  law." 

On  this  statement,  it  is  not  perfectly  clear,  what  was  the  extent  of  their  decision  ; 
whether  it  was  meant  to  establish,  that  no  salvage  is  due  on  the  recapture  of  neutral 
property  out  of  the  hands  of  the  enemy  generally,  or  whether  their  decision  was  con- 
fined to  that  particular  case,  as  the  case  of  Dutch  claimants  standing  on  special  grounds. 
The  prayer  of  the  claimants  was  restricted  to  the  strong  grounds  of  their  particular 
case.  "  The  claimants  humbly  apprehend,  that  they  arc  well  warranted  to  conclude, 
that  the  salvage  insisted  on  by  the  captors,  is  contrary  to  justice,  and  to  the  rule,  prac- 
tice, and  usage  established  between  England  and  Holland  in  similar  cases,  and  that  the 
decreeing  salvage  would  be  acting  contrary  to  the  public  fedth  and  promise  of  the  crown 
pledged  to  the  Dutch  in  the  most  solemn  manner  beforementioned,  and  be  inconsistent 
with  that  probity  and  good  faith,  for  which  this  nation  has  in  all  ages  so  deservedly  dis- 
tinguished itself.  And  therefore  the  claimants  humbly  hope  their  lordships'  said  surro- 
gates will  be  of  opinion, "  That  no  salvage  ought  to  be  paid  in  the  present  case."  The 
claimants'  case,  however,  contained  two  points  —  one  on  principle ;  and,  secondly,  this 
particular  one,  standing  on  the  peculiar  relations  of  the  two  countries.  On  which  of 
these  grounds  the  surrogates  decided,  is  not  expressly  stated.  The  reference  under 
the  words  of  the  Lords'  decree,  is  not  necessarily  of  a  general  nature ;  nor  does  the 
report  of  the  surrogates  go  beyond  the  particular  case  in  all  its  circumstances. 

Amongst  those  particular  circumstances  must  be  reckoned  the  reference  which  was 
made  to  the  practice  of  the  States  of  Holland,  exemplified  in  two  instances.  In  the 
case  of  The  Handmaid,  1664,  an  English  ship  retaken  from  the  Algerines ;  and  in  the 
case  of  The  Thomas  and  John,  1676,  an  English  ship  retaken  from  the  French.  The 
Haiidmaid  was  restored,  after  some  deliberation,  and  without  reference  to  principle  or 
precedent,  but  with  an  expressed  reliance  **  that  Dutch  merchant,  in  similar  cases, 
would  receive  the  like  treatment  &om  England ; "  and  in  the  case  of  The  Thomas  and 
John,  the  matter  was  reserved,  for  an  opportunity  of  applying  to  the  Privy  Council  of 
England  to  obtain  an  assurance,  that  a  like  practice  would  be  observed  towards  Dutch 
ships.  This  promise  was  given  and  conmiunicated  by  Sir  W.  Temple,  the  English 
ambassador  at  the  Hague,  and  the  restitution  of  The  Thomas  and  Jolm,  without  salvage, 
took  place  in  consequence  of  that  negotiation. 

On  the  part  of  the  captors,  five  precedents  were  adduced.    Ist  The  Flying  Dragon, 
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the  property  of  the  Spanish  merchant  could  be  deemed  subject  to 
salvage. 

[  *  67  ]  •  Judgment. 

Sir  W.  Scott.     The  question  now  to  be  decided  is,  whe- 

[*58]  ther  salvage  is  due  on  the  neutral  property  in  *this  ship, 
which  has  been  recaptured  out  of  the  possession  of  the  enemy. 
It  certainly  has  not  been  the  practice  of  this  court  to  decree  salvage 
under  such  circumstances  generally ;  but,  in  consequence  of  the  vio- 
lent conduct  of  France  during  the  last  war,  it  was  thought  not  unrea- 
sonable, on  the  part  of  neutral  merchants  themselves,  that  salvage 
should  be  allowed.  The  conduct  of  the  French  nation,  in  the  course 
of  their  warfare  on  land,  during  the  present  war,  has  unquestionably 
been  as  rapacious,  and  as  little  restrained  by  any  regard  to  the  rights 
of  neutral  nations,  as  it  could  possibly  have  been  during  any  part  of 
the  last  war.     What  the  proceedings  of  the  maritime  courts  of  that 


belonging  to  an  African  company  of  Embden,  1697,  recaptured  from  the  French  by  an 
English  man-of-war,  and  restored  on  salvage.  [Answered, —  That  Embden  was  garri- 
soned as  a  Dutch  place,  and  that  Holland  was  at  war  with  France.]  2d.  The  St.  John, 
1703,  a  Danish  ship,  with  a  Hamburg  cargo,  retaken  from  the  French,  and  restored  on 
salvage.  [Answered, —  That  Denmark  was  involved  in  war  with  France,  as  an  ally  of 
England,  by  declaration  of  France  3d  July,  1 702,  against  England  and  her  allies. 
As  to  Hamburg,  that  that  city  was  a  part  of  the  Grerman  empire,  and  that  the  empe- 
ror and  the  empire  declared  war  against  France,  28th  September,  1702.]  8d.  The 
St  Catharine,  taken  10th  October,  1703,  restored  to  subjects  of  Portugal  and  Ham- 
burg. [Answered,  —  That  both  were  at  war  with  France.]  4th.  The  Old  John 
Baptist,  August,  1703.  [Answered  as  above, — a  Hamburg  case.]  5th.  The  Wrest- 
ling Jacob,  a  Swedish  ship,  restored  1696.  [Answered, — That  Sweden  was  engaged 
to  furnish  troops  to  England  in  her  war  with  France,  which  began  1688,  and  did  not 
end  till  1697 ;  that  if  Sweden  was  not  actually  at  war  with  France,  as  might  be  sug- 
gested from  Sweden  being  accepted  as  a  mediator,  there  were  reciprocal  jealousies  sub- 
sisting between  the  two  countries ;  that  there  had  been  a  seizure  of  Swedish  ships  in 
French  ports,  and  of  French  ships  in  the  ports  of  Sweden.  It  was  contended,  there- 
fore, that  all  the  cases  of  the  captors  were  cases  of  property  exposed  to  danger  in  the 
Prize  Court  of  France,  and  were,  as  such,  inapplicable  to  a  case  of  neutral  property, 
which  was  not  subject  to  the  danger  of  condemnation  in  the  Prize  Court  of  the  firet 
taker. 

On  this  general  objection  to  the  effect  of  these  five  precedents,  it  may  be  observed, 
that  on  the  first  draft  of  the  claimant's  case,  the  same  cases  are  referred  to  under  the 
title  of  "  Copies  of  some  Cases  of  Ships  restored  to  Neutral  Nations,"  as  authorities 
against  the  sentence  of  condemnation  that  had  passed  in  the  court  below.  It  appears 
that  there  were  brought  forward,  in  the  course  of  the  proceedings,  some  precedents  of 
condemnation  of  neutral  property  taken  out  of  the  hands  of  the  enemy.  But  on  the 
other  side  they  are  said  to  have  been  either  cases  of  contraband  against  the  enemy, 
or  of  fabe  papers,  or  of  resistance  to  the  enemy.    The  Queen  of  Heaven,  and  other 
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country  have  been  during  the  present  war,  I  am  not  correctly  informed ; 
from  the  little  which  I  have  been  able  to  collect,  I  am  rather  induced 
to  believe,  that  they  have  been  conducted  with  more  regularity,  and 
with  a  disposition  more  inclined  to  return  to  the  established  principles 
of  justice,  on  which  the  prize  system  of  ancient  France,  in  common 
with  that  of  the*  other  maritime  countries  of  Europe,  was  built.  I 
am,  therefore,  not  disposed  to  hold  generally,  that  neutral 
property  recaptured  from  French  cruisers  shall  *  be  subject  [  *  59  ] 
to  salvage.  The  rule,  so  far  as  it  can  be  considered  a  gene- 
ral rule,  is  rather  to  be  laid  down  the  other  way.  At  the  same  time, 
if  any  edict  can  be  appealed  to,  or  any  fact  established,  by  which 
it  can  be  shown  that  the  property  would  have  been  exposed  to  con- 
demnation in  the  courts  of  France,  I  shall  hold  that  to  be  sufficient 
ground  to  induce  me  to  pronounce  for  salvage  in  that  particular  case. 
With  regard  to  the  precedent  of  The  Jonge  Lambert,  I  think  I  am 
warranted  to  consider  the  authority  of  that  case  as  in  great  measure 
done  away  by  the  subsequent  decision  of  the  Lords,  in  the  late  war,  in 
which  theyTiave  repeatedly  pronounced  for  salvage  on  the  recapture 
of  neutral  property.  In  departing  from  the  old  rule,  they  have  in 
some  degree  disclaimed  the  principle ;  and,  I  think,  with  great  propri- 
ety, as  far  as  it  could  be  considered  as  an  universal  principle,  govern- 
ing the  practice  of  our  Prize  Courts  in  all  possible  cases,  without  any 
possible  exception.  In  the  present  instance,  there  does  not  appear  to 
me  to  be  any  grounds  on  which  it  can  be  supposed  that  this  property 
would  have  been  condemned,  merely  because  it  came  out  of  the  hands 
of  a  British  privateer,  or  because  the  original  voyage  had  been  from 
the  colony  of  Spain  to  London.  No  edict  has  been  produced  from 
the  French  code  to  show  that  this  property  would  have  been  subject 
to  any  such  penalty,  on  either  of  those  accounts,  in  the  prize  courts 
of  France.  The  expenses  of  the  recaptors  must  be  fully  paid ;  but  I 
shall  not  pronounce  salvage  to  be  due. 
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[  •  60  ]  *  The  Diana,  Runke. 

December  19,  1803. 

Claims  of  persons  settling  in  the  Datch  colonies  whilst  in  British  possession,  and  resident 
there  at  the  breaking  out  of  the  war,  for  property  seized  before  hostilities.  The  onus  pro- 
handi^  as  to  an  intention  of  removing,  relieved  by  the  particular  circumstances  of  the  colo- 
nies having  been  in  British  possession  till  after  the  termination  of  the  last  war,  taken  in 
conjunction  with  the  presumption  raised  by  the  stipulation  of  the  treaty  of  Amiens,  that 
persons  so  settled  would  remove,  on  the  restitution  of  the  colonies  to  Holland.^ 

This  was  a  leading  case  on  the  claims  of  several  persons  who  had 
settled  in  the  Dutch  colonies,  in  the  course  of  the  late  war,  during 
the  time  they  were  in  British  possession,  for  property  taken  before 
hostilities,  on  a  voyage  from  the  Dutch  colonies  to  Holland. 

Judgment. 
Sir  W.  Scott.  This  question  concerns  the  manner  in  which  the 
goods  of  two  classes  of  persons  connected  with  Demarara  are  to  be 
considered.  The  two  descriptions  of  persons  are,  those  who  had  set- 
tled in  Demarara  during  the  time  the  island  was  in  British  posses- 
sion, and  those  who  had  settled  there  before  that  event.  It  was  first 
contended  on  the  part  of  those  settling  there,  whilst  the  island  was 
under  British  protection,  that  their  settlement  had  been  very  recent. 
That  alone  would  not  be  sufficient.  Mere  recency  of  establishment 
would  not  avail,  if  the  intention  of  making  a  permanent  residence 
there  was  fully  fix.ed  upon  the  party.  The  case  of  Mr.  Whitehill 
fully  established  this  point  He  had  arrived  at  St.  Eustatius,  only  a 
day  or  two  before  Admiral  Rodney  and  the  British  forces  made  their 
appearance ;  but  it  was  proved,  that  he  had  gone  to  establish  himself 
there,  and  his  property  was  condemned;  mere  recency,  therefore, 
would  not  be  sufficient  But  it  is  said  that  this  was  not  merely  an 
establishment  recently  formed,  but  one  formed  also  whilst  the  island 
was  under  the  protection  of  the  British  government     This,  indeed, 

may  afford  a  very  material  addition  to  the  circumstance  of 
[  *61  ]  mere  recent  establishment     What  the  effect  might  *be,  it 

may  be  unnecessary  for  me  to  inquire,  till  it  shall  appear 
whether  there  was  any  compact  between  the  countries,  which  in  any 
manner  determines  what  the  character  of  persons  in  that  situation 


1  [See  The  Phoenix,  6  C.  Bob.,  20,  note.] 
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should  be ;  because  if  there  is  any  such  agreement,  it  will  be  needless 
for  me  to  make  an  excursion  into  general  principles,  when  the  point 
in  question  will  at  last  be  governed  by  the  particular  stipulations  of 
the  compact.  The  treaty  of  Amiens  contains  an  article,  which,  it  is 
said,  does  point  to  the  character  of  such  persons.  The  thirteenth 
article  stipulates,  that,  in  cases  of  cession,  "  there  shall  be  allowed  to 
the  inhabitants,  of  whatever  condition  or  nation  they  be,  a  term  of 
three  years,  to  be  computed  from  the  notification  of  this  present 
treaty,  for  the  purpose  of  disposing  of  their  property,  acquired  and 
possessed  either  before  or  during  the  war,  in  which  term  of  three 
years  they  may  have  the  free  exercise  of  their  religion  and  enjoyment 
of  their  property.  The  same  privilege  is  granted,  in  the  countries 
restored,  to  sill  those,  whether  inhabitants  or  others,  who  shall  have 
made  therein  any  establishment  whatever,  during  the  time  when 
those  countries  were  in  the  possession  of  Great  Britain."  Certainly 
the  intent  of  this  article  must  be  considered  as  a  stipulation,  between 
the  two  countries,  for  this  purpose  principally,  that  the  country  to 
which  the  cession  is  made,  should  not  molest  the  inhabitants  so 
restored,  but  that  a  space  of  three  years,  from  the  notification  of  the 
treaty,  should  be  allowed  for  the  unmolested  removal  of  themselves 
and  their  property.  Primarily,  therefore,  it  is  not  intended  as  a  con- 
tract with  those  individuals  that,  under  all  circumstances  that  may 
happen  between  the  two  countries,  they  shall  be  held  British 
subjects  by  the  crown  of  Great  Britain.  At  the  *  same  time,  [  *  62  ] 
I  cannot  but  think  that  it  afibrds  a  principle  highly  material 
and  favorable  to  the  claimants,  in  the  presumption  which  it  holds  out, 
that  those  who  went  there  during  the  time  of  British  possession,  had 
done  so  on  account  of  British  possession,  and  might  be  supposed  to 
be  desirous  of  quitting  those  establishments,  when  the  island  ceased 
to  be  under  the  protection  and  government  of  this  country.  It  goes, 
therefore,  to  the  point  on  which  a  great  deal  of  the  discussion  turns, 
the  onus  probcmdi  on  this  question  —  whether  or  not  it  lies  on  the 
claimants  to  show,  that  they  had  taken  measures  to  withdraw,  and 
had  actually  engaged  in  the  operation  of  removing.  The  treaty 
shows  it  to  have  been  the  expectation  of  the  contracting  parties,  that 
they  would  remove.  A  presumption  is,  therefore,  founded  in  their 
favor,  not  only  on  the  general  nature  of  the  facts,  but  also  on  the 
declared  opinion  of  the  countries  that  were  parties  to  this  treaty.  In 
this  state  of  things,  it  is  not,  I  think,  necessary  for  the  claimants  to 
produce  that  evidence  which  has  been  demanded,  to  show  that  they 
had  taken  any  steps  towards  removal ;  because  the  presumption  is  to 
be  taken  as  already  in  their  favor,  unless  it  is  ousted  by  the  produc- 
tion of  any  contrary  evidence  on  the  other  side.     It  is  contended  that 
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there  is  something  to  that  effect  in  the  time  which  had  already 
elapsed;  and  that  the  inaction  of  the  parties,  during  that  period, 
affords  a  counter  presumption  that  they  were  not  in  the  act  of 
removing,  and  that  they  did  not  intend  to  remove.  In  support  of 
this  argument,  it  is  said,  that  the  parties  might  be  expected  to  deter- 
mine at  an  early  period,  and  that  the  three  years  were 
[  *  63  ]  allow^  only  for  carrying  the  removal  into  eifect.  *  It  is 
argued,  that  the  determination  should  have  been  made  at 
an  early  period,  though  no  specific  time  has  been  ;assigned.  In 
answer  to  these  observations,  it  is,  I  think,  to  be  conceded  that  the 
determination  could  not  be  expected  to  be  instanter.  Some  reason- 
able time  for  deliberation  must  be  allowed.  The  time  given  by  the 
treaty  is  three  years,  and  not  from  the  date,  but  from  the  notification 
of  the  treaty.  If  it  could  be  maintained,  that  persons  were  obliged 
to  come  to  their  determination  in  the  first  or  second  year,  there 
would  be  still  the  third  year  for  their  actual  removal ;  and  there  are 
two  or  three  circumstances  of  a  public  nature,  that  may,  in  fair  con- 
sideration, be  supposed  to  have  enlarged  to  these  persons  the  term  of 
the  treaty.  In  the  first  place,  it  is  to  be  observed,  that  of  the  three 
years  a  very  small  portion  had  elapsed  before  the  war  broke  out; 
indeed  the  term  is  not  yet  expired.  Secondly,  the  cession  of  the 
colonies  was  not  made  immediately  after  the  treaty ;  it  was  a  matter 
which  hung  for  a  considerable  time  in  suspense.  Owing  to  a  want 
of  ships  and  troops,  or  from  other  causes,  the  Dutch  did  not  take 
possession  for  many  months,  and  the  island  remained  de  facto  in  the 
possession  of  this  country.  During  this  period  their  term  for  deliber- 
ation was  necessarily  protracted.  It  must  not  be  withdrawn  from 
our  recollection  also,  that  during  the  short  interval  that  peace  half 
smiled  upon  us,  circumstances  of  irritation  were  continually  occur- 
ring, which  might  fairly  induce  persons  in  that  part  of  the  world  to 
speculate  upon  the  chance  of  those  settlements  falling  again  under 
the  dominion  of  Great  Britain.  Under  such  considerations  we  may 
suppose  that  their  removal  would  be  retarded;  the  hope 
[  •  64  ]  that  •  Great  Britain  would  return  to  its  sovereignty  over 
this  settlement  might  naturally  suspend  the  resolution  to 
remove.  Within  a  very  short  time  after  the  notification,  the  events 
that  might  have  been  expected  actually  took  place.  Hostilities 
recommenced,  and  on  the  first  application  these  persons  surrendered 
again  to  the  British  arms,  and  became  not  only  in  their  property,  but 
territorifitlly,  as  much  the  subjects  of  this  country  as  the  inhabitants 
of  any  part  of  it.  When  I  bring  these  topics  together,  i  do  not 
mean  to  make  a  collection  of  events  which  have  no  material  connec- 
tion with  each  other,  or  to  form  an  aggregate  of  unsocial  materialsi 
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the  effect  of  which,  singly  taken,  wx)uld  not  be  sufficient  to  support 
the  conclusion  that  is  drawn  from  them.     That,  I  know,  is  a  very 
unsound  and  fallacious  mode  of  reasoning;  but  I  collect  circum- 
stances of  a  concurrent  bearing,  and  of  a  congenial  quality,  all  of 
which,  taken  separately,  are  entitled  to  great  consideration,  and  con- 
jointly contribute  to  increase  the  force  of  each  other.     With  respect, 
therefore,  to  those  who  settled  there,  during  British  possession,  I  am 
of  opinion  that  the  presumption  of  an  intention  to  remove  was  esta- 
blished in  their  favor ;  that,  under  the  appearances  which  the  known 
circumstances  of  the  world  held  out,  they  had  a  right  to  spend  some 
time  in  deliberation,  and  that  that  term  could  not  be  held  to  be 
expired  when  hostilities  again  broke  out     The  goods  in  question 
were  shipped  in  a  time  of  peace,  and  under  the  faith  of  a  treaty ;  and 
at  the  time  when  this  Court  is  called  upon  to  decide  on  the  claim,  the 
proprietors  are  again  restored  to  their  British  character,  and  are  red- 
integrated subjects  of  this  country.     Under  all  these  cir- 
cumstances I  should  betray  a  very  'obtuse  sense  of  what  is  [  *65  ] 
absurd  and  unjust,  if  I  did  not  feel  it  highly  reasonable  that 
they  should  be  admitted  to  their  jus  postliminii,  and  be  held  entitled 
to  the  protection  of  British  subjects.     The  cases  which  have  been 
cited  do  not,  I  think,  substantially  apply  to  the  present  case.     Mr. 
Whitehill  went  not  to  an  English  settlement,  but  to  a  place  which 
had,  as  it  has  been  observed  in  argument,  rendered  itself  particularly 
obnoxious  by  its  conduct  in  that  war.     On  the  authority  of  Mr.  Cur- 
tisos's  case,^  it  is  contended,  that  some  act  of  removal  was  necessary  to 
be  shown ;  but  that  gentleman  had  settled  not  in  a  British  colony,  but 
in  a  foreign  country,  which  made  him  justly  liable  to  be  called  upon 
to  show,  by  some  overt  act,  that  he  had  begun  to  remove.     The 
claimants  on  the  contrary  had  established  themselves,  as  I  have 
before  said,  in  a  British  settlement,  under  a  presumption  publicly 
recognized,  that  they  would  remove  when  the  connection  with  the 
British  government  ceased.     Their  time  for  deliberation  was  still 
unexpired,  and  on  their  daim  I  pronounce  without  hesitation  that 
they  are  entitled  to  restitution.    As  to  other  persons  who  had  formed 
their  establishment  before  the  period  of  British  possession,  I  cannot 
see  on  what  principle  the  same  intention  can  be  sustained.     As  they 
had  settled  without  any  faith  in  British  possession,  it  cannot  be  sup- 
posed that  they  would  have  relinquished  their  residence  because  that 
possession  had  ceased.     They  had  passed  from  one  sovereignty  to 
another  with  indifference ;  and  if  they  may  be  supposed  to  have 


1  [The  Indian  Chief,  3  C.  Kob.  21.] 
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looked  again  to  a  connection  with  this  country,  they  must  have 
viewed  it.as  a  circumstance  that  was  in  no  degree  likely  to 
[  •  66  ]  affect  their  intention  of  continuing  there.  They  are,  •there- 
fore, entirely  out  of  the  principle  which  I  have  laid  down  in 
deciding  on  the  other  claims ;  and  unless  I  could  go  to  the  length  of 
considering,  that  because  the  treaty  had  not  been  executed  in  some 
parts,  the  whole  was  therefore  null,  and  this  settlement  de  jure  never 
out  of  the  possession  of  Great  Britain,  as  it  has  indeed  been  con- 
tended in  argument,  I  see  no  ground  en  which  their  claim  to  restitu- 
tion can  be  sustained.  It  is  impossible  for  me  to  entertain  any  such 
construction.  The  treaty  consists  of  several  articles,  of  which  some 
were  to  be  carried  into  immediate  execution,  whilst  others  were 
merely  executory.  But  so  far  as  the  treaty  was  carried  into  execu- 
tion, so  far  I  must  consider  peace  as  actually  subsisting  between  the 
two  countries,  notwithstanding  war  may  have  broken  out  again,  on 
some  of  those  other  articles  which  were  in  their  nature  executory,  and 
were  originally  subject  to  some  delay.  The  peace  must  be  held  to 
have  been  perfectly  reestablished  in  all  legal  effect,  and  I  have  heard 
of  no  case  in  which  this  matter  has  been  otherwise  considered  in 
other  courts  of  justice.  On  the  situation  of  persons  settled  there 
previous  to  the  time  of  British  possession,  I  feel  myself  obliged  to 
pronounce,  that  they  must  be  considered  in  the  same  light  as  persons 
resident  in  Amsterdam.  It  must  be  understood,  however,  that  if 
there  were  among  these  any  who  have  been  actually  removing,  and 
that  fact  is  properly  ascertained,  their  goods  may  be  capable  of  resti- 
tution. All  that  I  mean  to  express  is,  that  there  must  be  evidence  of 
intention  to  remove,  on  the  part  of  those  who  settled  prior  to  British 
possession,  the  presumption  not  being  in  their  favor.  What  I  have 
said  of  British  subjects  settling  during  the  time  of  British 
[  •  67  ]  possession,  •must  be  taken  also  as  applying  equally  to  the 
claims  of  all  persons  of  other  countries  going  thither,  and 
forming  their  establishment  there  during  that  period. 
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In  the  same  case. 

December  19,  1803. 

Freight  allowed  to  captors  carrying  the  goods  not  to  the  actnal  port  of  destination,  but  to 
the  claimant's  own  country,  and  to  the  ports  to  which  they  would  have  consigned  them  if 
not  prevented  by  the  regulations  of  Holland.^    See  the  particular  circumstances. 

A  QUESTION  arose  respecting  the  liability  of  goods  restored  to  Bri- 
tish merchants  in  Dutch  ships,  captured  on  a  voyage  from  the  colo- 
nies of  Holland  to  Amsterdam,  and  condemned  to  pay  freight  to  the 
captors. 

On  the  part  of  the  captors,  the  King^s  Advocate^  Arnold,  and 
Robinson.  By  the  general  rules  of  the  Prize  Courts,  captors  have  no 
claim  on  the  cargo  for  freight,  unless  it  is  carried  by  them  to  the 
place  of  its  original  destination ;  and  for  this  reason,  that  the  goods 
cannot  be  supposed  to  have  derived  any  benefit  from  the  capture,  but 
are  still  left  in  the  owner's  hands,  to  be  sent  on  by  a  new  shipment 
to  the  place  of  their  destination.  A  distinction  may,  however,  be 
taken,  in  respect  to  the  nature  of  the  destination.  The  original  rule 
was  undoubtedly  framed  with  a  view  to  European  commerce,  in 
which  the  profit  of  the  whole  adventure  may  depend  upon  the  parti- 
cular order  given  for  the  goods,  and  on  their  arrival  at  the  particular 
place;  whilst,  from  the  similarity  of  European  productions,  they 
might  be  of  little  value,  even  at  a  small  distance  from  the  particular 
market  for  which  they  were  designed.  With  respect  to  colonial  pro- 
ductions, the  case  is  very  different.  They  may  be  said  to  have  a 
double  destination :  first,  to  the  European  market  generally, 
•  by  which  their  principal  value  is  constituted ;  and,  se-  [  *  68  ] 
condly,  to  the  particular  market  to  which  they  were  con- 
signed. The  first  increase  of  value  has  accrued  on  these  goods,  by 
their  safe  arrival  at  the  European  market  generally.  But  a  more 
special  advantage  has  been  derived  to  these  claimants  from  having 
actually  received  their  property  in  their  own  country,  instead  of  suf- 
fering the  risk  of  confiscation  if  the  goods  had  gone,  in  their  original 
course,  to  the  ports  of  the  enemy.  It  is,  besides,  to  be  remembered, 
that  in  the  special  application  which  was  made  in  behalf  of  British 
merchants,  that  they  might  be  allowed  to  claim  goods  ^o  entirely 


1  [The  Ann  Green,  1  GalL  298.    See  note  to  The  Friends,  1  Edw.  246.] 
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incorporated  into  the  colonial  trade  of  the  enemy,  the  destination  to 
Holland  was  represented  as  a  circuitous  and  compulsive  destination, 
to  which  they  submitted  only  because  they  had  no  means  of  bring- 
ing their  goods  home  from  the  Dutch  colonies  in  any  other  than 
Dutch  ships.  By  their  arrival  in  this  country  they  have,  therefore, 
obtained  a  delivery  at  their  own  home,  in  the  ports  for  which  their 
goods  wtre  virtually  designed.  These  cases  stand  on  special  grounds, 
therefore,  and  may  justly  entitle  the  captors  to  freight,  without  break- 
ing in  upon  the  rule  which  is  laid  down  for  cases  under  ordinary  cir- 
cumstances. 

On  the  other  side,  Laurence  and  Swabey.  1i  the  principle  of  the 
general  rule  is  considered,  it  will  appear  that  there  is  no  distinction 
in  the  circumstances  of  these  cases  that  can  fairly  be  applied  to 
defeat  the  application  of  it.  The  principle  is,  that  when  the  original 
contract  has  been  fulfilled  the  payment  of  freight  is  due,  and  not 

otherwise.  It  is  not  upon  an  ideal  estimate  of  benefit  or 
[  *  69  ]  disadvantage  that  this  *  principle  of  law  is  founded,  but  on 

the  precise  consideration  of  the  original  contract,  whether  it 
has  been  performed  or  not.  The  distinction  which  has  been  at- 
tempted, with  regard  to  colonial  productions,  is  totally  untenable; 
inasngjfch  as  the  rule  has  been  applied  to  destinations  from  the  East 
Incl^j,-^  |lw?[l  as  from  ports  in  Europe.  The  case  of  The  Etrusco 
wifii'E^a:^  of  this  nature.  Mr.  Constant  came  from  the  East,  and 
b^g;  cultured  on  board  that  ship,  settled  in  this  country  as  a  mer- 
^a|N:,^>^id  obtained  restitution ;  yet,  on  consideration  that  the  ori- 
^itiJlI^oyage,  which  was  to  Ostend,  was  not  performed,  the  Lords  of 
Apptfal  ilid  not  think  proper  to  depart  from  the  general  rule,  but 
rejected  the  demand  for  freight.  If  the  question  depended,  in  any 
degree,  on  the  estimate  of  advantage  or  loss,  it  might  be  shown  that 
the  claimants  have  suffered  a  considerable  inconvenience,  by  the 
delay  that  has  been  occasioned  in  bringing  these  goods  to  market, 
by  the  expense  of  obtaining  restitution,  and  by  the  disadvantage  of 
selling,  at  last,  in  a  glutted  market,  instead  of  the  markets  on  the 
continent,  to  which  the  goods  must  now  be  sent  on  an  ulterior  des- 
tination. 

In  reply,  it  was  answered  —  Mr.  Constant  was  a  native  of  Swit- 
zerland, who  was  returning  to  that  country,  and  claime4  in  a  Swiss 
character.  The  original  destination  of  himself  and  his  property  was 
to  Switzerland ;  but  when  he  was  brought  in,  and  detained  a  consi- 
derable time  in  prosecuting  his  claims,  the  public  events  that  took 
place  in  his  own  country,  as  well  as  other  private  connections  which 
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he  formed  in   England,  overruled   his  first   purpose,  and 
induced  *  him  to  settle  here.     The  goods  were  claimed,  and  [  70  *  ] 
restored  as  Swiss  property  destined  to  Ostend ;  and,  there- 
fore, the  original  contract  and  the  purpose  of  the  shipper  not  being 
fulfilled,  the  old  rule  fairly  applied.     Here  the  special  consideration 
is,  that  the  claimants  receive  their  goods  in  their  own  country,  and, 
according  to  their  own  petition,  in  the  very  port  to  which  they 
would  have  consigned  them  if  they  had  not  been  compelled  to  seek 
a  destination  to  Holland,  for  waat  of  a  direct  conveyance  to  this 
country. 

Judgment. 

Sir  W.  Scott.  This  is  a  question  of  freight,  in  which  I  have  to 
determine  whether  these  cargoes,  taken  before  hostilities  and  brought 
into  this  country,  should  pay  freight,  having  been  destined  to  another 
country,  under  the  original  contract.  Something  has  been  thrown 
out  in  argument,  as  if  the  case  of  the  British  proprietors  was  to  be 
more  favorably  considered,  because  this  being  a  seizure  prior  to  hos- 
tilities, the  prize  interest  vests  not  in  the  immediate  captor,  but  in 
the  crown,  and  because  the  captors  may  expect  to  receive  ample 
remuneration  from  the  bounty  of  the  crown.  Whether  the  con- 
demnation of  these  ships  passes  to  the  crown  or  to  the  captors,  can 
certainly  make  no  difference.  The  claimants  will  have  the  same 
right  against  the  private  captor  as  against  the  crown,  and  no  more. 
They  will  have  a  right  to  restitution  of  their  property  under  the 
relief  which  has  been  afforded  to  them  by  the  special  instructions  of 
the  crdwn.  Whether  the  freight  is  to  be  considered  as  a 
part  of  their  property,  is  the  *  question  now  to  be  deter-  [  *  71  ] 
n^ined.  If  that  has  accrued,  by  right  of  war,  to  another,  it 
is  not  their  property  under  these  instructions,  neither  are  they  at 
liberty  to  argue  on  any  conjecture  as  to  what  the  liberality  of  the 
crown  may  give  to  the  individual  captors ;  whether  the  whole,  or 
what  proportion,  is  a  matter  with  which  they  have  no  concern. 

There  are  two  rules  on  this  subject,  equally  general :  The  first  is, 
that  if  goods  are  not  carried  to  their  original  destination  within  the 
intention  of  the  contracting  parties,  freight  shall  not  be  due ;  and  on 
this  ground,  that  the  contract  not  being  completed,  either  in  sub- 
stance or  form,  the  speculation  of  the  party  has  not  been  productive. 
The. benefit  of  the  contract  is  lost,  and  the  party  has  to  provide  ano- 
ther vehicle  to  carry  on  the  goods  to  the  port  of  their  destination. 
In  some  cases,  indeed,  it  may  happen  that  the  port  to  which  the 
goods  are  brought  may  prove  more  beneficial,  and  afford  a  better 
market.  But  the  court  does  not  enter  into  the  minuiice  of  such  cal* 
VOL.  V.  5  r^  1 
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culations,  which  would  be  attended  with  great  trouble  in  the  inquiry 
and  much  uncertainty  in  the  result.  It  takes  the  presumption  aris- 
ing from  destination  only,  and  founds  upon  it  the  general  rule  that, 
in  such  a  case,  the  claimant  shall  receive  restitution  of  his  goods 
without  the  burden  of  freight.  The  other  rule,  equally  general,  is, 
that  when  the  contract  is  executed,  by  bringing  the  cargo  to  the 
place  of  destination,  the  captor,  to  whom  the  vessel  is  condejnned, 
shall  be  entitled  to  the  freight  which  has  been  earned.  He  stands  in 
the  place  of  the  owner  of  the  ship,  and  is  held  entitled  to  the  price  of 
the  services  which  have  been  performed  in  the  execution  of 
[  *  72  ]  the  contract.  In  some  instances  it  may  prove  *  disadvanta- 
geous to  the  claimant ;  and  it  is  certainly  a  clear  inconve- 
nience in  all  cases  to  be  obliged  to  receive  the  goods  under  the  pro- 
cess of  a  Prize  Court,  subject  to  the  expenses  which  may  have  been 
incurred,  or  to  Hhe  delay  of  further  proof,  instead  of  taking  them 
with  more  facility  in  the  course  of  their  original  consignment.  But 
on  the  same  principle  the  court  declines,  on  this  side  also,  to  enter 
into  a  minute  estimate  of  these  circumstances,  which  must  in  every 
case  branch  out  into  particulars  of  infinite  variety.  It  constructs  a 
general  rule  on  the  same  grounds  of  presumption  which  it  assumes 
on  the  other  side,  and  decrees  freight  to  be  paid  to  the  captor,  in  the 
same  manner  as  if  the  goods  had  been  delivered  under  the  original 
consignment.  These  are  two  classes  of  cases,  and  the  question  is, 
tinder  which  class  the  present  case  falls,  or  whether  it  may  not  form 
a  third  and  distinct  class,  founded  on  peculiar  circumstances,  and 
requiring  a  rule  not  strictly  applicable,  on  the  same  precise  ground, 
to  either  of  the  other  two.  What  are  the  facts  ?  The  claims  were 
given  by  persons  of  this  country,  on  a  representation  that  these 
goods  were  going  on  a  destination  which  was  obtruded  on  them  by 
the  narrow  policy  of  Holland ;  that,  having  themselves  elected  this 
country,  as  the  most  eligible  country  for  importation,  they  were  com- 
pelled to  sehd  their  goods  to  Holland,  though  with  the  final  intention 
on  their  own  parts  to  have  these  goods  remitted,  either  in  specie  or 
in  proceeds,  to  this  country,  as  the  country  to  which  they  would 
iitimediately  have  consigned  them,  if  at  liberty  so  to  do.  Now  I 
cannot  but  think  that  this  fact  forms  a  material  fundamental  basis 
for  the  rule  which  is  proper  to  be  applied  to  such  cases ;  for 
•[  *  73  ]  although  the  voyage  has  *  not  been  precisely  that  described 
in  the  contract,  it  is  that  which  the  parties  themselves 
would  have  elected,  if  not  prevented  and  diverted  by  the  overruling 
policy  of  the  foreign  country.  As  to  what  is  said  of  the  disadvan- 
tages which  the  claimants  may  have  sustained,  the  court  enters  not 
into  such  considerations,  and  for  the  reasons  described.     It  is  not  in 
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the  habit  of  doing  it,  in  cases  falling  under  either  of  the  general 
rules  which  I  have  mentioned.  Indeed  the  parties  are,  in  a  great 
measure,  stopped  from  averring  that  the  arrival  in  this  country  is 
not  beneficial  to  them,  by  having  framed  their  application  on  a  pre- 
vious averment,  of  their  wish  and  final  determination  to  have 
brought  the  produce  hither  if  they  had  not  been  restrained.  They 
must  be  presumed  to  have  formed  this  determination  on  a  view  of 
all  the  advantages  and  disadvantages  that  were  likely  to  proceed 
from  it.  At  the  same  time,  though  I  will  not  enter  minutely  into 
the  question,  I  cannot  but  observe  that  they  have  received  restitu- 
tion in  their  own  ports  under  their  own  eye,  and  where  the  delivery 
has  been  in  London,  in  a  port  which  has  been  the  great  depot  of 
articles  of  this  kind  for  some  years,  and  may  be  supposed,  therefore, 
to  be  a  port  eminently  beneficial.  As  to  what  is  said  of  the  delay 
or  expense  of  obtaining  possession  through  litigation,  those  inconve- 
niences are  not  more  than  may  be  imputed  to  other  cases  falling 
under  the  old  rules.  Once  for  all,  on  that  subject  it  cannot  be 
expected  that  the  merchant,  in  time  of  war,  should  obtain  possession 
of  his  goods  seized  with  exactly  the  same  convenience  as  he  would 
have  done  under  the  original  consignment  in  time  of  peace,  and 
when  none  of  the  accidents  of  war  had  intervened  to  interrupt  the 
delivery. 

*  Looking  at  the  substance  of  the  case,  and  seeing  that  [  *  74  ] 
the  parties  have  obtained  restitution  in  their  own  country, 
and,  generally,  in  the  very  port  which  they  would  have  elected  if 
they  had  not  been  diverted  by  overruling  necessity,  I  think  it  may 
be  considered  as  coming  under  the  second  rule,  or,  if  not  under  that, 
under  another  resting  on  nearly  the  same  principles.  The  case  of 
The  Etrusco,  which  has  been  cited,  was  a  case  of  a  ship  that  had 
come  from  the  East  Indies,  almost  to  the  port  of  her  destination, 
which  was  Ostend.  The  claimant  was  a  Swiss  gentleman,  who  was 
brought  hither  solely  in  consequence  of  the  capture,  and  who  was 
afterwards  induced  to  settle  in  this  country  by  circumstances  of  a 
private  and  domestic  nature.  That  case,  therefore,  bears  no  real 
resemblance  to  this.  It  would  have  been  precisely  a  parallel  case^f, 
by  any  physical  possibility,  the  ship  and  goods  could  have  gone  to 
Switzerland,  or  if  the  parties  could  and  would  have  sent  them  there 
if  not  obstructed  by  the  authority  of  a  hostile  power.  If  either  of 
these  cases  could  have  happened,  will  anybody  say  that  freight 
would  not  have  been  decreed  ?  In  that  particular  case,  the  Court  of 
Appeal  would  not  enter  into  the  subsequent  history  of  the  claimant, 
though  it  is  impossible  not  to  remember  that  a  good  deal  of  commi- 
seration mixed  itself  with  the  considerations  on  which  that  judgment 
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was  formed.     On  the  reasons  which  I  have  stated,  applying  only  to 
the  circumstances  of  this  class  of  cases,  and  not  to  be  made  a  ground 
of  experiment  for  similar  demands  in  other  cases,  not  attended  with 
the  same  original  facts  on  which  this  case  is  to  be  decided,  —  not 
because  the  result  in  coming  to  these  ports  may  have  been 
[  *  75  ]  more  beneficial  to  the  parties,  but  *  because  the  intention  of 
the  parties,  as  they  have  themselves  stated  it,  has  been  sub- 
stantially fulfilled,  and  the  goods  have  been  delivered  to  their  posses- 
sion in  the  very  country^  to  which  they  would  have  wished  them  to 
have  come,  —  I  pronounce  these  to  be  cases  in  which  freight  is  due. 


The  Freya,  Jolrdt. 

December  20, 1803. 

Damage  sustained  dnring  qnarandne,  owing  to  the  unsuitable  nature  of  the  place  assigned 
for  quarantine,  repaired  by  government. 

This  was  the  case  of  a  demand  for  damages,  on  the  part  of  a 
Danish  vessel  captured  on  a  voyage  from  Cette  to  Amsterdam,  and 
brought  to  Dover.  On  arrival  at  Dover,  it  became  necessary  that 
the  ship  should  perform  quarantine  before  she  could  be  admitted  into 
the  harbor.  The  place  assigned  for  this  purpose  proved  unfit  for  a 
vessel  of  her  form,  and  it  appeared  that  the  master  had  represented 
the  structure  of  his  vessel  as  requiring  a  particular  berth,  and  had 
received  a  promise  that  she  should  be  laid, in  flat  water. 

On  these  facts,  the  Court  said  that  no  blame  attached  to  the  cap- 
tors in  this  case;  but  since  it  had  happened  to  a  neutral  vessel, 
brought  in  by  force,  that  an  unsuitable  place  for  quarantine  had  been 
assigned,  and   that   the  vessel   had  received   considerable 
pk  *  76  ]  injury  from  that  *  circumstance,  it  seemed  but  proper  that 
the  matter  should  be  represented  to  government  as  a  da- 


1  On  the  claims  restored  to  foreign  merchants  no  freight  was  paid.  Hoop,  June 
16ih.  In  the  case  of  The  Vrouw  Henrietta,  28d  March,  on  the  claim  of  Mr.  Ancrum, 
a  merchant  of  London,  a  distinction  was  taken  that  the  goods  were  not  brought  to 
London,  but  were  unlivered  at  Plymouth,  and,  therefore,  that  they  had  not  been 
brought  to  the  claimant's  own  port  The  court  overruled  the  distinction,  and  held 
that  parcel  of  ^oods  to  be  equally  subject  to  freight    [2  Gall.  298.] 
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mage  fit  to  be  redressed  from  that  quarter;  since  it  had  happened 
under  the  management  of  the  public  officers  of  the  port,  though 
without  any  misconduct  imputable  to  them. 


The  Spes,  Cornelis,  and  The  Irene,  Lubben.^ 

January  10,  1804. 

Blockade  of  the  Elbe.    Directions  of  the  owner,  respecting  the  probable  continuance  of  the 
blockade,  will  not  justify  a  sHip  in  coming  to  the  mouth  of  the  blockaded  port  for 


This  was  a  case  of  two  vessels  proceeded  against  and  condemned 
for  a  violation  of  the  blockade  of  the  Elbe.^ 

On  the  part  of  the  captors,  the  King^s  Advocate  stated  —  That  it 
appeared  in  evidence  that  the  owner  of  the  vessels  was  conusant  of 
the  blockade,  but  that  he  nevertheless  wrote  to  the  master  informing 
him  of  it,  and  directing  him  to  continue  his  course  till  he  was  warned 
and  turned  away ;  that  the  vessel  sailed  accordingly  for  the  Elbe,  and 
was  captured  in  the  attempt  to  enter  that  river  by  one  of  the  block- 
ading frigates. 

On  the  other  side,  Lawrence.     The  blockade,  under  which  these 
proceedings  arise,  is  of  a  very  peculiar  nature,  being  imposed  not 
against  the  trade  of  Hamburg,  but  upon  the  mouth  of  the  river  Elbe, 
owing  to  the  possession  which  the  enemy  had  taken  of  the  adjacent 
country.     The  novelty  of  such  an  event,  and  the  peculiarity  of  its 
nature,  may  justly  entitle  the  parties  to  an  interpretation  of  their 
conduct  very  different  from  what  might  attach  upon  them 
if  the  case   *  had  arisen  on  the  violation  of  a  blockade  [  *  77  ] 
imposed  on  the  ports  of  the  enemy.     In  such  a  case,  the 
neutral  merchant  would  have  no  excuse  for  engaging  in  premature 
and  unauthorized  speculations  on  the  termination  of  such  a  block- 

1  [Affirmed  on  appeal,  2l8t  July  and  4th  August,  1807.] 

*  [The  Betsey,  1  C.  Rob.  832  ;'  The  Shepherdess,  5  C.  Eob.  262 ;  The  Dispatch, 
1  Acton,  193 ;  1  Duer  on  Ins.  Lect  VII.  Note  L] 

3  The  notification  of  the  blockade  of  the  Elbe  appeared  in  the  Gazette  28tli  June, 
1803 ;  Weser,  26th  Julj ;  Havre,  6tli  September. 
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ade;  but,  in  the  present  case,  a  blockade  against  the  enemy  in  the 
interior  might  be  presumed  not  to  be  coextensivfe  in  its  conse- 
quences and  equally  permanent  with  a  blockade  imposed  on  the 
enemy's  own  ports.  It  might  be  expected  to  be  of  short  duration, 
and  such  was  the  general  opinion  at  the  time.  Notice  had  been 
given  in  June.  The  vessel  did  not  sail  from  Archangel  till  Novem- 
ber. In  the  intermediate  time,  and  at  that  distance,  there  was  ample 
room  to  suppose  that  the  blockade  had  been  removed ;  and  intelli- 
gence to  this  effect  was  given  to  the  master  by  the  Hamburg  consul 
at  Archangel,  and  transmitted  also  from  his  owners  at  Hamburg. 
In  such  an  uncertain  state  of  things,  the  contingent  orders  given  to 
the  master  were  nothing  more  than  have  already  been  allowed  to 
American  vessels,  sailing  under  an  ignorance  of  what  may  be  the 
state  of  ppblic  affairs  in  Europe.  The  orders  to  go  to  Norway,  on 
the  first  intimation  of  the  jcontinuance  of  the  blockade,  must  be 
taken,  also,  as  part  of  the  instructions  ;  and  if  obeyed,  as  it  appears 
they  were  by  the  declaration  of  the  master,  who,  at  the  time  of  the 
seizure,  said  he  was  going  to  Norway,  they  would  have  the  effect  of 
removing  all  actual  as  well  as  all  intentional  offence,  and  entitle  the 
parties  to  the  benefit  of  a  deviation. 

Judgment. 

Sir  W.  Scott.  These  cases  stand  upon  one  ground, 
[  *78'^]  being  the  cases  of  ships  belonging  to  the  same  *  owner, 
going  from  Archangel,  with  an  avowed  purpose  of  entering 
the  Elbe.  The  master  of  The  Irene  had,  as  it  appears,  received  a 
letter  from  his  owner,  giving  notice  of  the  blockade,  but  expressing 
an  opinion,  that  it  would  not  be  of  long  continuance.  Under  this 
expectation  he  was  directed  to  proceed  on  his  intended  destination, 
to  come  off  the  Elbe,  and  to  inquire  whether  the  river  was  then  under 
blockade  or  not  It  has  been  contended,  that  the  blockade  of  the 
Elbe  is  to  be  considered  on  different  principles  from  those  that  are 
applied  to  other  blockades,  inasmuch  as  it  is  a  blockade  not  imposed 
upon  the  country,  but  on  the  enemy  in  the  interior;  that  it  was 
directed  principally  against  the  enemy ;  and  that  ij;  is  only  incident- 
ally, and  by  unavoidable  consequence,  that  the  trade  of  the  neutral 
neighborhood  is  made  subject  to  it.  This  representation  is  to  a  great 
extent  true,  and  may,  under  circumstances  that  admit  of  any  latitude 
of  interpretation,  entitle  the  parties  to  all  the  indulgent  consid^ations 
that  can  fairly  be  applied  to  their  case.  But  all  the  general  conse- 
quences of  such  a  blockade  must  be  supposed  to  have  been  duly  con- 
sidered by  the  government  imposing  it;  and  when  the  measure  is 
once  applied,  the  courf  is  under  the  necessity  .of  enforcing  it,  on  the 
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only  principles  on  which  any  other  blockade  ever  has  been,  or  can  be 
established.  Were  the  court  disposed  to  desert  those  principles,  and 
to  wander  into  new  speculations  respecting  blockades,  I  do  not  observe, 
that  the  gentlemen  have  even  suggested  the  new  principles  on  which 
it  could  act.  The  court  is,  therefore,  under  the  necessity  of  applying 
the  same  general  principles  on  which  all  former  decisions 
on  this  right  of  war  have  been  *  founded ;  though  in  so  doing,  [  *  79  ] 
it  would  be  disposed,  undoubtedly,  to  apply  them  leniently, 
and  with  attention  to  every  circumstance  that  could  entitle  the  par- 
ties to  favorable  considerations.  Then  what  are  the  facts  ?  These 
ships  had  both  received  notice  from  the  owner,  that  the  Elbe  was,  at 
that  time,  in  a  state  of  blockade.  It  has  been  said,  that  no  such 
intelligence  had  been  received  from  the  consul  of  the  state  of  Ham- 
burg ;  though  I  must  presume  it  had,  because,  as  the  notification  was 
made  to  the  consul  here,  it  was  his  dutv  to  make  the  conimunication 
to  the  consuls  of  his  government  in  foreign  ports.  And  as  the  inform- 
ation had  arrived  at  Hamburg,  and  had  been  actually  communi- 
cated from  thence  to  Archangel,  by  private  channels,  the  same  com- 
munication must  be  supposed  to  have  been  made  from  public  author- 
ity to  the  public  minister ;  or,  if  not,  if  there  had  been  any  neglect, 
the  consequence  must  be  imputed  only  to  the  state,  and  its  officers, 
who  are  answerable  to  their  subjects  for  the  consequence  of  their 
neglect.  It  is  said  indeed,  that  the  masters  received  contrary  inform- 
ation from  their  consul,  and  that  they  were  told  by  him  that  the 
blockade  was  raised ;  though  the  averment  does  not,  I  perceive,  dis- 
tinctly state  that,  as  appears^ by  the  evidence  in  this  very  case,  but 
only  that  it  would  be  raised  before  they  arrived.  Had  the  informa- 
tion been  more  positive,  it  would  be  difficult  to  attribute  to  it  any 
such  effect  as  would  serve  to  the  indemnification  of  these  parties.  If 
this  conjectural  information  at  Archangel  prove  false,  they  must  look 
for  redress  to  their  own  government,  or  to  those  employed  under  it, 
who  gave  such  erroneous  intelligence.  If  the  information 
of  *  foreign  ministers  could  be  deemed  sufficient  to  exempt  a  [  *  80  ] 
party  from  all  penalty,  there  would  be  no  end  of  such  excuses. 
Courts  of  justice  are  compelled,  I  think,  to  hold  as  a  principle  of 
necessary  caution,  that  the  misinformation  of  a  foreign  minister  can- 
not be  received,  as  a  justification  for  sailing  in  actual  breach  of  an 
existing  blockade.  The  letters  of  the  owner  inform  the  masters  that 
the  blockade  would  probably  be  at  an  end  before  they  arrived,  and 
direct  them  to  proceed  for  the  Elbe.  Are  these  the  orders  which 
owners  ought  to  have  given  ?  I  think  not  The  neutral  merchant 
is  not  to  speculate  on  the  greater  or  less  probability  of  the  termina- 
tion of  a  blockade,  to  send  his  vessels  to  the  very  mouth  of  the  river, 
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and  say,  if  yoa  do  not  meet  with  the  blockading  force,  enter ;  if  yoa 
do,  ask  a  warning,  and  proceed  elsewhere.  Who  does  not  at  once 
perceive  the  frauds  to  which  such  a  rule  would  be  introductory.  The 
true  rule  is,  that  after  the  knowledge  of  an  existing  blockade,  you 
are  not  to  go  to  the  very  station  of  blockade  under  pretence  of 
inquiry.  It  is  contended,  however,  on  this  point,  that  the  parties  are  ^ 
entitled  to  the  same  equity  as  was  allowed  to  American  vessels  dut* 
ing  the  last  war.^  But  what  was  that  ?  That  ships  sailing  from 
America,  before  the  knowledge  of  the  blockade  had  reached  America, 
should  be  entitled  to  a  notice,  even  at  the  blockaded  port ;  and  that 
ships  sailing  afterwards,  might  sail  on  a  contingent  destination,  even 
to  that  port,  with  the  purpose  of  calling  at  some  British  port,  or  at 
some  neutral  port  for  information ;  and  that  they  should  be  allowed 

the  benefit  of  such  a  contingent  destination  to  be  ascer- 
[  *81  ]  tained  and  rendered  definite,  by  the  information  *  which 

they  should  receive  in  Europe.  But  in  no  case  was  it 
held  that  they  might  sail  to  the  mouth  of  a  blockaded  port  to  inquire 
whether  a  blockade,  of  which  they  had  received  previous  formal 
notice,  was  still  in  existence  or  not.  If  particular  parties  are  inno- 
cent in  their  intention,  it  is  still  a  measure  of  necessary  caution,  and 
of  preventive  legal  policy,  to  hold  the  rule  general  against  the  liberty 
of  inquiring  at  the  very  mouth  of  the  blockaded  port,  which  would 
amount  in  practice  to  a  universal  license  to  attempt  to  enter,  and,  on 
being  prevented,  to  claim  the  liberty  of  going  elsewhere.  It  is  next 
contended,  that  the  master,  on  being  brought  to,  said  that  he  was  not 


1  [The  Betsey,  1  C.  Rob.  834 ;  The  Dispatch,  1  Acton,  163 ;  The  Adelaide,  3  C. 

Bob.  282.    The  United  States  have  made  treaty  stipulations  respecting  blockades  with 

the  following  countries :  — 

Brazil,                    viii.  Stat,  at  Large  894 

Central  America,    viii.  "        «  880 

Chili,                        Tiii.  "         «  437,488 

Ecuador,                 viii.  "        "  542 

France,                   viii.  "        "  184 

Great  Britain,        viii.  «        "  126 

Greece,                   viii.  "        "  506 

Guatemala,   ^          x.  "        "  

Mexico,         •        viii.  "        "  418 

New  Grenada,         ix.  «        «  890,891 

Peru,                         X.  «        "  

Peru,  Bolivia,         viii.  "        «  491 

Prussia,                    viii.  "        "  384 

Sardinia,                 viii.  "        "  516 

Sweden,                  viii.  «        "  240,856 

Venezuela,             viii.  "        "  476 
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going  to  a  blockaded  port,  but  that  he  would  go,  in  obedieifce  to  his 
instructions,  to  a  port  in  Norw'ay,  and,  therefore,  that  the  claimant  is 
entitled  to  the  benefit  of  a  deviation.  But  this  comes  too  late ;  he 
was  taken  in  the  act  of  going  towards  the  blockaded  port.  The  act 
is,  in  my  opinion,  to  be  taken  as  completed  by  the  attempt.  If  the 
owners  are  innocent,  they  must,  in  law,  be  bound  by  the  indiscretion 
of  their  agent.  But  this  is  not  a  case  of  persons  suffering  merely  by 
the  misconduct  of  their  agents.  The  owners  here  are  directly  impli- 
cated by  the  instructions  which  they  themselves  have  given.  It  may 
fall  hardly  upon  them,  but  I  feel  myself  obliged  to  pronounce,  that 
there  would  be  no  principle,  upon  which  a  blockade  could  be  enforced, 
if  such  excuses  as  these  were  to  be  admitted ;  and  that  these  vessels 
are  subject  to  condemnation. 


•  The  Twilling  Riget,  Metz.i  [  *  82  ] 

January  11,  1804. 

Freight,  at  what  rate  chargeable,  on  captors,  for  a  cargo  condemned.  Not  necessarily  to  be 
taken  at  the  chartered  price,  as  raised  by  considerations  of  danger,  and  difficulties,  arising 
out  of  the  war. 

This  was  a  case  on  objection  to  the  registrar's  report,  respecting 
the  amount  of  freight  that  Was  to  be  paid  to  this  vessel  and  several 
other  ships,  under  a  decree  of  restitution  with  freight.  They  were 
ships  that  had  been  captured  on  a  voyage  from  Batavia  to  Copenha- 
gen, under  an  affreightment  to  Mr.  DeConinck,  and  employed  in 
transporting  to  Europe  the  quantity  of  Batavian  produce  which  that 
gentleman  had  purchased  under  contract  with  the  Dutch  East  India 
Company.     Vide  Adm.  Rep.  vol.  4,  p.  121,  [4  C.  Rob.  121.] 

The  act  of  court  set  forth,  on  the  part  of  the  owners,  that  the  ship 
had  been  chartered  at  Copenhagen,  in  June,  1798,  to  perform  a  voy- 
age to  Batavia,  in  ballast,  and  back  to  Copenhagen,  with  a  cargo,  at 
the  freight  of  60,QP0  dollars,  being  equal  to  atout  120  rix  dollars  per 
ton.  In  the  report,  the  registrar  and  merchants  were  disposed  to 
consider  this  freight  as  above  the  just  rate,  and  allowed  only  what 
other  ships  appeared  to  have  contracted  for,  about  the  same  time, 


1  Late  war. 
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ninety-five  dollars  per  'ton.  The  freight  was  calculated  at  that  rate, 
on  the  harden  of  365  tons,  whereas  it  was  stated  as  a  material  objec- 
tion, that  the  tonnage  in  the  East  India  trade  is  not  confined  to  the 
ship-builder's  measurement,  but  that  there  is  an  option  allowed,  of 
taking  either  that  measurement,  or  another  known  rule,  according  to 
the  proportionate  bulk  and  weight  of  certain  articles. 

[  *  83  ]  *  On  this  point,  Laurence  and  Robinson.  The  principle 
of  allowing  to  neutral  ships  their  freight  must  necessarily  be 
tsdcen  with  reference  to  the  actual  affreightment  under  which  they 
were  employed,  unless  that  contract  can  be  impeached  as  fraudu- 
lent, or  as  so  extravagant  as  to  be  utterly  irreconcilable  with  the 
general  course  of  commerce  at  that  time.  In  this  case,  it  is  not 
attempted  to  impeach  the  terms  on  any  such  grounds.  A  third  part 
of  the  price  has  actually  been  paid;  and  it  is  certified  by  Mr.  DeCo- 
ninck,  who  has  no  interest  in  this  question,  that  the  terms  were  the 
lowest  terms  which  he  was  at  that  time  able  to  procure.  It  is  how- 
ever said,  that,  in  the  September  preceding,  he  had  chartered  two 
other  ships,  at  the  rate  of  ninety-five  dollars  per  ton ;  and  because 
those  cases  happened  to  come  to  the  knowledge  of  the  registrar  and 
the  merchants,  that  price  is  taken  as  the  basis  of  the  calculation, 
although  it  is  notorious  that,  nothing  in  trade  is  liable  to  greater 
fluctuation  than  the  price  of  freight,  according  to  the  demand  for 
shipping,  and  a  thousand  other  circumstances  that  may  affect  the 
market.  A  second  material  objection  to  the  report  is,  that  the  regis- 
trar and  merchants  have  taken  the  tonnage  at  the  ship-builder's  ad- 
measurement only,  without  reference  to  the  mode  on  which  freight  is 
calculated  in  the  East  India  trade,  by  which  this  ship  did  actually 
carry  504  tons.  For  instance,  it  appears  to  be  the  course  of  this 
trade  in  Denmark,  that,  when  ships  are  chartered  by  the  ton,  an 
option  of  estimating  the  freight  is  always  allowed  to  the  master,  to 
take  it  either  at  2,000  lbs.  weight,  or  at  thirty-seven  cubic  feet ;  that 
some  articles,  such  as  sugar,  tin,  and  wood,  are  usually 
[*84]  charged  by  weight,  whilst  other  articles  are  usually 'reck- 
oned by  cubic  feet  measurement,  and  the  result  is,  according 
to  Mr.  DeConinck's  affidavit,  that  coffee  and  pepper  make  about 
1,380,  or  1,385  lbs.  per  ton,  but  never  so  high  as  1,400 ;  that  of  cotton- 
yarn,  thirty-seven  cubic  feet  weigh  only  800  lbs. ;  that  this  article  cannot 
be  reckoned  at  more  than  800  lbs.;  and  that  other  goods,  as  well  spices 
as  indigo  and  camphor,  produced  about  1,000  lbs.  per  ton.  The  court 
asked,  whether  the  report  had  been  framed  with  any  reference  to  this 
mode  of  calculation,  and  on  being  informed  that  it  had  not,  directed 
the  report  to  be  reconsidered  under  the  observations,  which  were  fully 
stated  in  an  affidavit  of  Mr.  DeConinck. 
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On  the  other  point,  the  King^s  Advocate  contended  —  That  the 
registrar  and  merchants  were  by  no  means  bound  to  adhere  to  the 
charter-party  in  the  allowance  of  freight,  even  when  no  imputation 
of  fraud  or  improvident  extravagance  could  be  fixed  upon  it ;  that 
when  the  price  of  freight  was  much  enhanced  by  the  difficulties  and 
perils  of  war,  or  by  a  mode  of  navigation  arising  out  of  partiQular 
speculations  of  interest,  ships  engaging  in  such  hazardous  or  peculiar 
trade,  were  not  at  liberty  to  charge  to  the  captors  the  rate  of  freight 
which  they  might,  under  very  honest  intentions,  have  contracted  to 
receive  from  the  owner  of  the  cargo ;  that  this  was  decided  in  the 
case  of  the  corn  ships,  in  the  beginning  of  the  last  war,  and  in  the 
provision-ships  from  America,  which  had  contracted  for  a  profit  of 
near  eighty  per  cent,  owing  to  the  distress  of  France,  but  yet  no  more 
than  a  reasonable  profit  was  allowed ;  that  the  course  of 
trade  in  which  the  ships  were  engaged,  in  the  present  *  case,  [  *85  ] 
was  as  little  entitled  to  be  favorably  considered  as  any  could 
be,  since  they  had  been  engaged  in  a  course  of  trade  wholly  unknown 
to  them  before,  to  convey  to  Europe  the  produce  of  the  Dutch  settle- 
ments of  Batavia,  sold  under  a  contract  which  the  court  had  ahready 
pronounced  to  be  illegal. 

Judgment. 
Sir  W.  Scott.  It  is  agreed  on  all  sides,  that  these  cases  must  go 
again  before  the  registrar  and  merchants,  to  be  reconsidered,  on  the 
objections  that  are  made  to  the  mode  of  calculating  the  burden.  It 
will,  therefore,  not  be  necessary  for  me  to  say  much  on  that  point,  or 
to  give  any  precise  judgment  upon  the  case  at  large,  because,  if  it 
should  happen  that  they  see  occasion  to  make  a  larger  allowance  on 
that  score,  it  is  probable  that  the  difference  between  the  parties  may 
no  longer  be  very  material.  At  the  same  time,  I  will  say,  that  I  per- 
fectly accede  to  the  principle  that  has  been  advanced,  in  support  of 
the  rule,  on  which  the  registrar  and  merchants  have  proceeded,  that 
the  charter-party  is  not  the  measure  by  which  the  captor  in  all  cases 
is  bound,  even  where  no  fraud  is  imputed  to  the  contract  itself. 
When,  by  the  events  of  war,  navigation  is  rendered  so  hazardous  as 
to  raise  the  price  of  freight  to  an  extraordinary  height,  captors  are 
not  necessarily  bound  to  that  inflamed  rate  of  freight.  When  no 
such  circumstance  exists,  when  a  ship  is  carrying  on  an  ordinary 
trade,  the  charter-party  is  undoubtedly  the  rule  of  valuation,  unless 
impeached ;  the  captor  puts  himself  in  the  place  of  the  owner  of  the 
cargo,  and  takes  with  that  specific  lien  upon  it  But  a  very 
different  rule  is  to  be  *  applied,  when  the  trade  is  subjected  [  *  86  ] 
to  extraordinary  risk  and  hazard,  from  its  connection  with 
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the  events  of  war,  and  the  redoubled  activity  and  success  of  the 
belligerent  cruisers.     It  appears  to  me,  that  this  is  a  case  of  that  kind ; 
and  it  may  not  be  improper  to  advert  a  little  to  the  nature  of  the 
commerce  in  which  this  ship  was  engaged,  in  the  performance  of  a 
contract  which  has  been  deemed  illegal,  both  in  this  court,  and  in  the 
Coujrt  of  Appeal.     In  such  a  service,  it  could  not  but  have  been  con- 
sidered as  an  adventure  of  some  hazard,  to  send  ships  on  a  new  and 
experimental  trade,  which  was,  in  its  effect,  to  put  Mr.  DeConinck 
into  the   place   of  the  Dutch  East  India  Company.     The  owners 
would  naturcdly  look  for  their  indemnification  in  an  advanced  freight, 
in  terms  which  might  not  be  in  any  degree  unfair  or  unreasonable 
between  the  parties,  considered  as  the  premiums  of  a  voyage  emi- 
nently hazardous  on  account  of  its  illegality,  as  against  the  rights  of 
this  country.     Mr.  DeConinck  also  might  look  for  his  indemnifica- 
tion to  the  Dutch  East  India  Company,  in  the  price  at  which  he  had 
obtained  this  contract,  in  consequence  of  their  distress.     Considera- 
tions of  this  nature  might  render  it  a  real  and  fair  contract  between 
the  parties ;  but  the  freight,  as  a  burden  upon  the  English  captor, 
does  not  come  loaded  with  all  these  considerations,  none  of  which 
apply  to  him.     The  cases  of  the  corn  ships  do,  I  think,  bear  a  fair 
analogy  to  this  case.     I  remember  well,  that  in  those  cases,  a  paper 
was  thrown  on  this  table,  stating  the  price  not  to  be  unreasonable, 
under  the  opinion  of  some  of  the  most  respectable  merchants 
[  *  87  ]   of  this  town,  that  such  would  be  the  *  price  paid  by  the 
French  consignee  under  the  then  distressed  state  of  the 
French  market     But  the  court  said,  that  they  mistook  the  principle, 
and  were  deciding  a  question  of  law,  namely,  that  the  captor  was  in  all 
cases  bound  to  stand  to  the  chartered  price,  if  not  impeached  by  the 
real  prices  of  the  market.     The  principle  of  that  decision  is  not,  in 
my  opinion,  improperly  pressed  into  the  present  case;  and  it  does- 
sufficiently  confirm  the  general  position,  that  captors  are  not  in  all 
cases  bound  by  the  terms  of  the  charter-party,  though  they  may  not 
be  colorable,  or  liable  to  any  imputation  of  fraud.     At  the  same  time, 
the  registrar  and  merchants  will  not  depart  from  the  charter-party 
without  good  cause,  and  without  looking  on  all  sides  for  information. 
Something  has  been  thrown  out,  in  argument,  as  if  they  had  looked 
no  farther  than  to  the  two  particular  cases,  in  which  a  freight  of 
ninety-five  dollars  per  ton  has  appeared  to  have  been  the  freight 
stipulated  for  a  similar  voyage  in  Copenhagen,  about  the  same  time. 
I  cannot  suppose  that  to  be  the  case.    On  the  contrary,  knowing  their 
experience  in  matters  of  trade,  their  opportunities  of  information,  and 
the  strict  sense  which  they  entertain  of  their  duty  to  the  court,  and 
to  the  public,  I  am  to  suppose  that  they  look  abroad  on  all  sides,  to 
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obtain  all  possible  information  that  may  enable  them  to  do  justice 
between  the  parties.  I  consider  their  report  not  as  an  opinion, 
formed  only  with  a  reference  to  those  two  cases  of  Mr.  DeConinck, 
but  as  the  result  of  deliberate  inquiries,  by  which  they  were  led  to 
consider  this  allowance  as  an  adequate  freight  for  such  a  voyage, 
under  all  the  circumstances  that  were  fairly  applicable  to  it. 
•  Affirming  the  general  principle,  I  shall  refer  the  report  back  [  *  88  ] 
for  their  reconsideration.* 


The  Industrie,  RolfK^ 

January  21,  1804. 

Expenses  of  nnliyery  and  appraisement,  how  marshalled  under  the  circumstances  of  this 

case. 

This  was  a  question  respecting  the  expenses  of  unlivery  and  ware- 
housing, namely,  on  whom  they  should  fall. 

King^s  Advocate.  In  this  case  there  has  been  a  necessity  for 
farther  proof  to  obtain  restitution  of  the  cargo,  which  fully  justifies 
the  seizure,  and  made  it  necessary  that  the  cargo  should  be  unlivered, 
and  lodged  in  warehouses.  The  expenses  incurred  on  this  account 
can  fall  therefore  nowhere  but  on  the  property;  that  is,  on  the 
claimant,  if  he  obtains  restitution ;  on  the  captor,  if  the  cargo  is 
eventually  condemned.  Such  has  been  the  practice  in 
numberless  *  instances,  and  no  objection  has  been  made  to  [  *  89  ] 
it.     This  consent  can  have  proceeded  only  from  the  general 


1  In  the  amended  report,  the  registrar  and  merchants  formed  their  computation 
according  to  the  tariff  of  the  East  India  Company,  for  the  regulation  of  freights  in 
India,  and  allowed  a  farther  sum.  On  this  mode  of  calculation,  also,  a  farther  objection 
was  taken  in  the  Eron  Printz,  that  it  did  not  afford  an  adequate  profit,  not  even  an 
indemnification  for  the  outfit,  and  other  risks  on  such  a  voyage.  That  the  mode  of 
calculation  by  a  proportionate  estimate  between  the  weight  and  bulk  of  articles  was 
now  admitted  to  be  the  true  principle,  according  to  the  practice  of  the  East  India 
Company,  though  the  allotment  of  weight  for  cubic  measurement  was  greater  accord- 
ing to  that  tariff,  than  in  the  calculation  adopted  in  the  Danish  trade.  That  in  taking 
this  more  favorable  calculation  as  to  stowage,  the  report  should  have  taken  at  the  same 
time  the  rate  of  freight  given  in  the  East  India  Company's  trade,  which  was  about 
£26  per  ton,  considerably  higher  than  the  rate  allowed  in  this  report.  The  result  of 
these  objections  will  be  noted,  when  they  are  finally  concluded. 

*  Late  war. 

VOL.    V.  6  V^  T 
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understanding  of  the  mercantile  world,  as  to  the  propriety  of  such 
allotment.  Since  it  is  disputed,  however,  in  this  instance,  it  is 
hoped  that  the  court  will  sanction,  by  its  decree,  the  rule  which  has 
hitherto  prevailed  on  the  general  understanding  and  agreement  of 
parties. 

On  the  other  side,  Lcmrence.  However  many  cases  may  have 
passed  by  consent  on  this  point,  the  court  will,  it  is  presumed,  pause 
a  little  before  it  gives  a  judicial  sanction  to  any  such  rule.  The 
captor  is  the  person  suing  out  the  commission  in  the  first  instance, 
and  if  he  is  at  liberty  to  do  this  at  the  expense  of  the  cargo,  he  may, 
in  many  instances,  collude  with  the  master  of  the  ship,  and  say, 
"  take  your  vessel,  and  be  gone,"  and  thus  send  away  the  person 
whose  duty  it  might  be  to  claim,  or  at  least  to  give  the  necessary 
information  to  the  correspondent  of  the  owners  of  the  cargo.  The 
cargo  will  be  detained  by  these  means  in  the  hands  of  the  agents  of 
the  captors  to  their  emolument  The  captor  is  the  person  first 
charged  with  the  expense,  and  he  cannot  shift  it  off  on  the  claimant 
without  showing  that  it  was  specially  necessary  for  the  preservation 
of  the  cargo. 

Judgment. 
Sir  W.  Scott.     This  is  the  case  of  a  cargo  purchased  in  the  colo- 
nies of  the  enemy,  —  a  trade  exposed  to  particular  suspicion, —  and 
in  which  the  same  degree  of  proof,  which  may  be  sufficient  in  ordinary 
cases,  may  not  always  be  satisfactory.     When  the  master  sailed 

from  Hamburg,  the  claimants  told  him  that  they  were  the 
[  *  90  ]   •  owners  of  the  cargo,,  but  gave  him  no  instructions  to  claim 

for  them  in  case  of  capture.  On  being  brought  into  this  coun- 
try as  a  prize,  he  claimed  the  ship,  but  not  with  any  precipitation,  or  in 
any  such  manner  as  to  raise  the  slightest  suspicion  of  collusion.  The 
cargo  required  further  proof:  the  master  was  under  no  obligation  to 
stay  for  it,  nor  had  the  captor  any  right  to  detain  him,  or  to  make  a 
warehouse  of  his  ship.  When  the  vessel  is  liberated,  the  cargo  must 
be  preserved  somewhere.  The  use  of  warehouses  becomes  absolutely 
necessary,  and  for  the  benefit  of  those  ultimately  entitled  to  the  pro- 
perty. Instead  of  being  a  measure  likely  to  lead  to  collusion  be- 
tween the  master  and  the  captor,  it  appears  to  me  to  be  no  inconsi- 
derable check  on  the  captor  that  he  should  have  this  heavy  expense 
to  pay,  if,  at  last,  he  obtains  condemnation.  He  would  rather  be 
induced  to  keep  the  ship  as  long  as  he  can.  At  present  I  shall 
abstain  from  laying  down  any  general  rule  upon  this  question,  with- 
out further  deliberation.     Under  the  circumstances  of  this  case,  the 
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expense  appears  to  have  been  incurred  from  a  necessity  arising  out 
of  the  cargo,  and  I  shall  decree  them  to  fall  as  a  charge  on  the  pro- 
perty.i 


The  Ocean,  Harmsen. 

Jannarj  27, 1804. 

British  merchant  settled  in  Holland  at  the  breaking  oat  of  hostilities,  bnt  taking  earlj  mea- 
sures to  remove  —  restitution.^ 

This  was  a  case  of  a  claim  given  on  behalf  of  Mr.  F y  a 

British-born  subject,  who  had  been  settled  as  a  merchant  in 
Flushing,  but  who,  on  the  appearance  of  *  approaching  [*91] 
hostilities,  had  t^ken  means  to  remove  himself,  and  re- 
turn to  England.     The  affidavit  of  the  claimant  stated,  that  in  the 
month  of  July,  1803,  he  actually  effected  his  escape,  and  returned  to 
this  country ;  that  he  had  actually  dissolved  his  partnership ;  and 
that  he  had  continued  to  reside  in  Holland  after  the  war,  only  under 
the  detention  so  unwarrantably  applied  to  all  Englishmen  resident  in 
the  country  of  the  enemy  at  the  breaking  out  of  hostilities. 

Judgment. 
Sir  W.  Scott.  This  claim  relates  to  the  situation  of  British  sub- 
jects settled  in  foreign  States  in  time  of  amity,  and  taking  early  mea- 
sures to  withdraw  themselves  on  the  breaking  out  of  war.  The 
affidavit  of  claim  states,  that  this  gentleman  had  been  settled  as  a 
partner  in  a  house  of  trade  in  Holland,  but  that  he  had  made  arrange- 
ments for  the  dissolution  of  the  partnership,  and  was  only  prevented 
from  removing  personally,  by  the  violent  detention  of  all  British 
subjects,  who  happened  to  be  within  the  territories  of  the  enemy  at 
the  breaking  out  of  the  war.  It  would,  I  think,  under  these  circum- 
stances, be  going  farther  than  the  principle  of  law  requires,  to  con- 
clude this  person,  by  his  former  occupation,  and  by  his  present  con- 
strained residence  in  France,  so  as  not  to  admit  him  to  have  taken 


1  In  the  case  of  the  Peggy,  March  8,  1804,  a  similar  decree  was  made,  that  the 
captor  should  be  liable  to  the  marshal  for  the  expenses  of  appraisement  and  unlivery, 
but  that  he  should  be  considered  to  have  a  demand  against  the  goods  for  such  expenses, 
to  be  charged  ratably  on  all  the  property  restored. 

«  [The  ship  Francis,  1  Gall.  617 ;  The  Diana,  5  C.  Rob.  60 ;  The  Venus,  8  Cranch, 
258.] 
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himself  out  of  the  effect  of  supervening  hostilities,  by  the  means 
which  he  had  used  for  his  removal.  On  sufficient  proof  being 
made  of  the  property,  I  shall  be  disposed  to  hold  him  entitled  to 
restitution.^ 


[  •  92  ]     •  The   Island  of  Trinidad,  and  its  Dependencies,  with 
The  Saint  Damaso,  captured  in  port,  and  other  ships  de- 
stroyed during  the  late  war. 

January  27, 1804. 

Joint  capture  in  the  surrender  of  Trinidad  ^  Time  of  surrender  how  considered,  not  from 
the  firs^ncgotiation  for  capitulation.  Whether  from  the  agreement  to  capitulate,  or  from 
the  formal  execution  of  the  artioles,  qucere.  The  facts  in  this  case  did -not  render  it  neces- 
sary to  decide  that  point. 

This  was  a  question  on  joint  capture,  as  to  the  right  of  several 
ships  to  share  in  the  capture  of  the  island  and  its  dependencies,  arid 
also  in  a  Spanish  squadron,  captured  by  the  British  forces  under  the 
command  of  Admiral  Harvey  and  General  Sir  Ralph  Abercrombie. 

Judgment. 
Sir  W.  Scott.  This  question  arises  on  the  capture  of  Trinidad, 
as  to  the  title  of  the  several  parties  to  share  in  the  property  taken  at 
land,  and  in  the  capture  of  one  vessel,  and  in  the  distribution  of  his 
Majesty's  bounty  on  the  destruction  6{  others.  The  parties  claiming 
to  share  stand  on  very  different  grounds,  and  the  question  is,  which  of 
these  five  ships  are  entitled  to  any,  and  to  what  part  of  this  capture. 
The  claims  are  given  severally  on  the  part  of  The  Alfred,  Dictator, 
Bittern,  Zephyr,  and  Pelican.     It  appears  that  The  Zephyr  and  Peli- 


^  So  in  The  Doombaag,  restitution  was  decreed  to  A.  B.  removing  from  Holland,  of 
a  ship  and  parts  of  the  cai^o  allotted  to  bim  on  the  dissolution  of  the  partnership,  for 
the  purpose  of  his  removal.  The  situatioa  of  British  subjects  wishing  to  remove  Grom. 
the  country  of  the  enemy  on  the  event  of  a  war,  but  prevented  by  the  sudden  inter- 
ruption of  hostilities  from  taking  measures  for  removing  sufficiently  early  to  enable 
them  to  obtain  restitution,  forms  not  unfrequently  a  case  of  considerable  hardship  in 
the  Prize  Court.  In  such  cases  it  would  be  advisable  for  persons  so  situated,  on  their 
actual  removal,  to  make  application  to  government  for  a  special  pass,  rather  than  to 
hazard  valuable  property,  to  the  effect  of  a  mere  previous  intention  to  remove,  dubious 
as  that  intention  may  frequently  appear  under  the  circumstances  that  prevent  it  from 
being  carried  into  execution. 

2  [For  cases  respecting  joint  captures  by  vessels,  see  The  Nordstem,  1  Acton,  128,  n.] 
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can  were  a  part  of  the  force  originally  destined  on  this  expeditioD, 
described  as  an  expedition  for  the  capture  of  the  island  of  Trinidad, 
and  the  destruction  of  a  Spanish  squadron  which  was 
known  to  *  be  lying  there.  These  were  the  two  objects  of  [  *  93  ] 
the  expedition ;  and  if  I  could  go  along  with  the  argument, 
and  consider  these  objects  as  inseparable,  and  as  forming  one  integral 
capture,  there  might  be  less  difficulty  in  determining  on  the  whole 
claim  of  these  two  ships.  The  island,  its  fort,  and  ammunition  stores, 
may  be  taken  as  one  definite  collected  thing ;  but  there  is  surely  a 
great  distinction  between  them  and  such  movables  as  a  squadron  of 
ships,  which  might  be  there  to-day  and  gone  to-morrow.  It  would, 
I  think,  be  a  great  deal  too  much  to  say,  that  the  capture  of  the  island 
is  necessarily  to  be  identified  with  the  capture  of  the  ships.  The 
proceeding  might  probably  be  different  for  the  reduction  of  these  two  ^ 
descriptions  of  force.  The  ships  might  be  taken  months  befbre  the 
island ;  and  if  the  captures  were  at  different  times,  they  would  stand 
on  very  different  considerations ;  and  it  would  by  no  means  follow 
that  The  Zephyr  and  The  Pelican  were  entitled  to  share  in  the  ships 
because  they  might  be  entitled  to  share  ig.  the  capture  of  the  body 
of  the  island.  Then  what  other  principle  is  there  on  which  the 
claim  of  these  ships,  as  to  The  St.  Damaso,  can  be  sustained  ?  It  is 
said  that  they  composed  part  of  the  original  force  sent  on  this  expe- 
dition, and  that  if  they  were  detached  on  any  collateral  purpose  tend- 
ing to  the  common  service,  they  would  still  be  entitled  to  share.  I 
fear  the  facts  will  not  bear  out  the  position,  since  the  purpose  on 
which  The  Zephyr  separated  was,  to  chase  a  French  privateer,  which 
might  have  led  her  off  to  a  very.great  distance.  Can  it  be  contended, 
that,  if  the  transaction  had  taken  place  during  her  absence,  she  would 
have  been  entitled  to  share  ?  I  think  not  If  the  detachment  had  been 
for  a  purpose  clearly  collateral,  such  as  the  fetching  provi- 
sions *  or  ammunition,  it  might  have  been  different;  but  this  [  *  94  ] 
is  a  distinct  service  on  which  The  Zephyr  was  detached ;  and 
The  Pelican  separated  by  stress  of  weather,  and  had  in  effect  never 
joined  the  squadron.  The  necessary  facts,  therefore,  are  not  laid,  on 
which  the  principle  of  association  can  be  applied  to  their  case,  and  it 
will  be  utterly  impossible  to  sustain  their  claim  on  that  ground. 
Then  what  other  ground  is  there  ?  I  have  already  said,  that  the  cap- 
ture of  the  ships  is  not  to  be  identified  with  that  of  the  island ;  and 
therefore  if  it  is  contended  that  they  are  entitled  by  reason  of  having 
joined  the  squadron,  it  must  be  shown  that  the  junction  had  taken 
place  at  the  time  of  the  capture  of  the  vessels ;  and  this  must  be 
made  out  upon  clear  and  distinct  proof,  and  not  merely  upon  evidence 
of  a  vague  and  conjectural  nature.     On  this  point  there  is  indeed  the 
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evidence  of  a  person,  to  whom  the  court  would  be  induced  to  pay 
great  attention,  Sis,  to  other  distinguished  qualities,  he  adds  that  of  a 
mind  entirely  above  all  prepossession  or  bias.  This  gentleman,  Ad- 
miral Harvey,  states  it  "  to  be  his  opinion,  that  these  vessels  must 
have  been  in  sight  on  the  evening  before  the  ships  were  set  on  fire, 
and  The  St.  Damaso  was  taken."  He  states  the  grounds  of  his  opi- 
nion, which  appear  to  be  perfectly  rational  and  just,  and  if  supported 
by  the  evidence  on  the  part  of  the  vessels  themselves,  they  might 
have  been  very  material.  But  the  court  is  bound  to  expect  that  the 
being  in  sight  should  be  proved  by  some  direct  evidence,  applying  to 
the  fact,  and  not  merely  by  opinion,  formed  upon  the  conjectures  of 
any  persons,  however  respectable  they  may  be.     The  result  of  the 

evidence  on  this  point  falls  very  short  of  the  necessary 
[  •  95  ]  effect.     Mr.  Ward  says  only,  that  "  when  *  they  joined,  they 

saw  the  remains  of  a  frigate  burning."  This  by  no  means 
proves  what  can  be  considered  as  a  presence  at  the  time  when  the 
destruction  of  some  ships,  and  the  capture  of  The  St.  Damaso  took 
place.  The  manner  in  which  the  witness  expresses  himself,  rather 
implies  that  they  had  been  already  destroyed;  and  it  would  be  a  con- 
struction very  wild  and  unwarrantable  to  hold,  that,  if  they  arrived 
whilst  the  ashes  were  smouldering,  they  would  still  be  in  time.  It  is 
said,  that  they  heard  the  explosion.  But  it  is  a  common  phrase,  not 
more  contemptible  for  being  common,  that  hearing  is"liot  seeing ;  the 
explosion  of  such  a  body  as  a  ship  of  war,  would  be  heard  to  a  stu- 
pendous distance.  It  is  a  well  known  fact,  that  in  the  famous  battle 
in  the  Downs,  the  explosion  was  heard  in  St  James's  Park,  and  was 
made  the  foundation  of  a  mathematical  calculation  by  Sir  William 
Petty,  with  respect  to  the  velocity  of  the  progress  of  sound.  So  with 
regard  to  the  conflagration ;  the  atmosphere  would  be  illuminated  to 
a  prodigious  distance,  but  it  would  be  ludicrous  to  say  that  all  who 
were  within  the  reach  of  these  appearances  produced  by  the  fire  are 
to  be  taken,  in  law,  as  present  at  the  occurrence  itself.  As  to  The 
St  Damaso,  that  vessel  was  taken  afterwards,  without  conflagration 
or  explosion,  sub  silentio  and  siib  tenebris  both.  Upon  the  whole 
case  of  these  two  ships,  then,  I  am  of  opinion  that  the  purpose  on 
which  they  had  separated  was  not  collateral  or  subservient  to  the 
general  design,  but  divergent  and  distinct ;  that  they  were  not  pre- 
sent at  the  capture  and  destruction  of  the  squadron ;  and  that  it 
would  be  going  much  farther  than  the  court  is  disposed  to  go,  to  say, 

that  they  can  be  entitled  to  share  in  that  part  of  this  cap- 
(  •  96  ]  ture.    *  As  to  the  capture  of  the  island,  it  does  appear  that 

they  were  in  sight  the  preceding  evening;  and,  therefore, 
whether  the  point  of  capture  is  taken  either  at  the  first  overture  for 
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surrender,  or  at  the  capitulation,  or  at  the  formal  signing,  these  ships 
were  clearly  present,  and  entitled  to  share  in  that  part  of  the  general 
capture.  The  claims  of  the  three  other  ships  stand  on  a  different 
ground.  The  Dictator  and  The  Alfred  had  not  been  underthe  com- 
mand of  Admiral  Harvey  before,  but  had  been  sent  to  reinforce  him, 
and  join  in  the  operations.  The  Bittern  had  been  under  Admiral 
Harvey,  but  had  been  sent  away  to  Barbadoes  for  letters  and 
despatches,  not  with  orders  to  join  specially  at  Trinidad,  but  wher- 
ever she  could  find  him.  As  to  these  vessels,  the  question  is.  Whe- 
ther they  had  arrived  in  such  time  as  to  be  present  at  the  actual 
reduction  of  the  island  ?  —  which  makes  it  necessary  to  determine 
what  is  to  be  taken  as  the  time  of  capture ;  whether  the  first  over- 
ture of  surrender  on  the  evening  before,  or  the  final  agreement,  or 
only  the  actual  signing  of  the  capitulation ;  it  being  equally  clear 
and  admitted  that,  at  the  first  period,  they  were  not  present,  at  the 
two  latter  periods  they  were.  Now,  I  cannot  but  think  that  it  would 
be  too  much  to  say,  that  the  transaction  of  the  evening  before  their 
arrival  was  a  complete  and  absolute  agreement,  because  many 
things  might  have  occurred  to  defeat  t^ch  a  negotiation ;  and  it 
would,  I  think,  be  to  place  an  important  question  of  this  kind  on  a 
very  uncertain  footing,  if  the  actual  capture  could  be  dated  from  the 
moment  of  the  first  overture.  Terms  were  to  be  entered  into.  Of 
these  some  might  be  rejected,  as  too  hard  on  one  side  or  as  too 
indulgent  on  the  other.  The  negotiation  might,  in  the  mean  time, 
be  broken  off".  A  disposition  to  surrender  was  expressed  on 
the  *  evening,  but  a  great  deal  of  deliberation  was  neces-  [  *  97  J 
sary  on  the  reciprocal  propositions.  Frequent  messages 
passed  the  next  day  under  a  flag  of  truce,  which  showed  that  much 
was  yet  to  be  done.  It  would,  I  think,  be  too  much  to  say,  that  the ' 
surrender  could  be  considered  as  complete  till  the  next  morning, 
when  the  capitulation  was  actually  agreed  upon.  At  this  time  the 
ships  were  certainly  in  sight  Admiral  Harvey  says  "  that  they  were 
there  before  the  signature;"  and  he  infers,  I  think,  upon  good 
grounds,  that  they  had  been  seen  from  the  island,  and  were  them- 
selves within  sight  of  the  island,  before  they  were  descried  from  the 
fleet.  The  evidence  does  afibrd  a  reasonable  presumption  that  they 
were  there  before  the  actual  agreement  of  surrender ;  and,  therefore, 
without  bringing  into  discussion  how  far  it  might  have  been  suffi- 
cient to  have  arrived  before  the  signing  and  formal  execution  of  the 
articles,  I  shall  pronounce  them  entitled  to  share  in  the  capture  of 
the  island,  but  not  in  the  capture  of  the  ships  which  took  place  the 
evening  before. 
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Nostra  Signora  de  Begona,  Ybriniga,  master. 

Jannaxy  31, 1804. 

Contraband  rosin,  to  a  port  not  of  a  military  eqoipment,  not  contraband. 

In  this  case  a  question  arose  respecting  the  contraband  quality  of 
rosin,  going  from  St  Sebastian  to  the  port  of  Nantes. 

On  the  part  of  the  captors,  the  King^s  Advocate  contended  —  That 
it  was  an  article  much  used  as  an  ingredient  in  various  military  pre- 
parations, and  that  it  was  to  be  deemed  contraband. 

[  •  98  ]  •  Judgment. 

Sir  W.  Scott.  Are  there  any  cases  in  which  this  article 
has  been  held  to  be  contraband,  on  a  destination  to  a  port  merely 
mercantile  ?  If  it  had  been  going  to  a  military  port  of  the  enemy,  I 
should  have  had  no  hesitaition,  as  there  are  many  cases  in  which, 
under  such  circumstances,  it  has  been  deemed  contraband.  Going 
to  a  mercantile  port,^  it  is  not,  I  think,  so  decidedly  of  a  warlike 
nature  as  to  be  excluded  from  the  favorable  considerations  that  are 
applied  to  other  articles  ancipitis  usus.  I  shall,  therefore,  decree  resti- 
tution. 


La  Virginie,  Coigneau,  master. 

February  7,  1804. 

National  character  of  a  native  Frenchman,  an  asserted  American  subject,  but  personally  pre- 
sent in  St.  Domingo,  shipping  goods  for  France,  and  described  in  the  evidence  as  a  French 
merchant    The  native  character  held  to  be  revested.^ 

This  was  a  question  on  the  national  character  of  the  claimant,  Mr. 
Lapierre,  claiming  property  shipped  by  him  in  St.  Domingo  for  Bor- 


1  Santa  Bona  Ventura.  Bosin,  on  board  a  Portuguese  ship  to  Nantes,  restored  to 
the  owner  of  the  ship.    December  12di,  1747. 

s  [See  The  Indian  Chief,  8  C.  Rob.  12,  note.  The  decision  in  La  Yiiginie  is  said, 
by  Story,  J.,  in  The  Anne  Green,  1  GalL  286,  to  be  "  rather  strained."] 
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deaux.  The  aflSdavit  of  claim  stated  him  to  be  an  American  sub- 
ject ;  and  in  his  attestation,  which  was  exhibited  in  further  proof,  it 
appeared  that  he  had  sailed  from  New  York  to  St.  Domingo,  in  Sep- 
tember, 1802. 

In  support  of  the  claim,  it  was  argued  —  That  he  was  to  be  taken 
as  a  person  domiciled  in  America,  though  absent  on  temporary  busi- 
ness in  the  colony  of  the  enemy  at  time  of  the  shipment;  that  it 
did  not  appear  how  soon  he  had  again  returned  to  America,  far- 
ther than  that  he  was  there  in  August,  1803,  when  the  attestation 
was  made. 

On  the  other  side,  it  was  said  —  That  his  name  implied  [  *  99  ] 
him  to  have  been  a  native  of  France,  and  that  his  return 
to  America,  after  hostilities,  would  not  operate  to  protect  this  pro- 
perty, shipped  by  him  as  a  person  resident  in  St.  Domingo. 

Judgment. 
Sir  W.  Scott.  I  should  entertain  no  doubt  in  this  case,  if  it 
appeared  that  Mr.  Lapierre  was  originally  a  native  of  France; 
because  it  is  always  to  be  remembered  that  the  native  character 
easily  reverts,  and  that  it  requires  fewer  circumstances  to  constitute 
domicil  in  the  case  of  a  native  subject,  than  to  impress  the  national 
character  on  one  who  is  originally  of  another  country.^  If  it  could 
be  inferred  that  he  had  been  originally  a  French  merchant,  and  was, 
at  the  time  of  shipment,  resident  in  St.  Domingo,  and  shipping  pro- 
perty to  Old  France,  I  should  have  no  hesitation  in  considering  him 
as  a  Frenchman.  Had  the  shipment  been  made  for  America,  his 
asserted  place  of  abode,  it  might  have  been  a  circumstance  to  be  set 
in  opposition  to  his  present  residence,  and  might  afford  a  presump- 
tion that  he  was  in  St.  Domingo  only  for  temporary  purposes.  But 
this  is  a  shipment  to  France,  from  a  French  colony;  and  if  the 
person  is  to  be  taken  as  a  native  of  France,  the  presumption  would 
be,  that  he  had  returned  to  his  native  character  of  a  French  mer- 
chant. Then  as  to  the  point  on  which  I  say  the  only  doubt 
remains,  the  depositions  of  the  master  may,  I  think,  be  taken  to 
supply  that  deficiency.  He  says  "  that  he  received  the  cargo  from 
French  merchants,  and  that  it  was  the  property  of  the 
laders  and  other  French  subjects."  This  •representation  [•lOO  ]  * 
does  very  much  fortify  the  presumption  that  Mr.  Lapierre 


1  [Story,  J.,  in  The  Anne  Green,  1  Gall.  286,  and  The  Francis,  1  Gall.  615,  616,  to 
the  same  effect] 
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was  considered  by  the  master  as  a  Frenchman,  and  that  he  was  resi- 
dent at  Saint  Domingo  on  the  ordinary  footing  of  other  French  mer- 
chants. On  this  view  of  the  case,  I  shall  pronounce  his  claim  snb- 
ject  to  condemnation. 


INSTANCE   COURT. 

The  Annb,  Bicknell. 

Febroary  13, 1804. 

Gaim  of  salvage,  on  rescue  of  a  slave  sbip,  not  substantiated. 

This  was  a  claim  of  salvage  brought  by  the  owners  and  master  of 
The  Elizabeth,  a  slave  ship,  for  salvage  services  alleged  to  have  been 
rendered  to  The  Anne,  on  the  coast  of  Africa. 

It  appeared  that  The  Anne  had  been  in  considerable  distress  from 
an  insurrection  of  her  slaves,  but  that  this  insurrection  had,  in  fact, 
been  quelled  by  her  own  crew,  on  the  night  before  The  Elizabeth 
came  up.  A  second  insurrection  was  alleged,  on  the  part  of  The 
Elizabeth,  but  not  proved.  On  this  and  other  facts  relied  on  in 
numerous  affidavits,  the  court  expressed  an  opinion  generally  to  the 
following  effect 

Judgment. 
Sir  W.  Scott.     This  demand  is  made  against  the  ship  and  a 
valuable  cargo  for  salvage,  but  I  do  not  think  that  the  claim  is  in 
any  degree  supported.     Two  pleas  are  set  up :  first,  a  rescue  from 

an  insurrection  of  her  own  slaves;   but  that  appears  to 
[  •  101  ]  •  have  been  subdued  before  The  Elizabeth  came  to  her 

assistance.  A  second  insurrection  is  also  alleged  of  the 
butlers  and  linguisters,  who  are  officers  of  the  nations  of  the  coast 
with  whom  they  were  carrying  on  their  traffic ;  but  this  is  not  in  any 
manner  proved.  A  different  turn  is  now  attempted  to  be  given  to 
the  claim  of  salvage,  by  resolving  it  into  a  general  superintendence 
and  assistance  rendered  to  the  master  of  The  Anne,  who  was  almost 
entirely  deprived  of  his  own  crew,  and  was  himself  disabled  from 
continuing  in  the  command  and  management  of  his  vessel,  by  ill- 
ness. Several  of  the  people,  who  appear  to  have  gone  on  board  to 
render  assistance,  were  paid  at  the  time.  In  the  whole  circum- 
stances of  the  case,  there  is  not  a  pretence  for  constructing  a  claim 
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of  salvage  on  such  services.  If  any  rescue  had  been  effected  out  of 
the  hands  of  the  insurgent  slaves,  I  should  have  pronounced  for  sal- 
vage, as  I  did  in  a  former  case.^  For  although  there  may  be  a 
general  duty  incumbent  on  all  persons  to  render  assistance  to  others 
in  distress,  yet,  when  there  is  a  danger  incurred  and  a  rescue  effected, 
it  appears  to  me  to  be  an  act  justly  entitled  to  remuneration  as  a 
salvage  service.  No  such  case  is  made  out  by  these  parties,  and  I . 
shall  dismiss  the  suit. 


INSTANCE  COURT. 
•  Rebecca,  Maddick.  [  •  102  ] 

February  17,  1804. 

Bottomry  bond  put  in  suit  originally  on  the  part  of  a  French  merchant  in  1792 ;  suspended 
during  the  last  war ;  not  enforced  during  peace,  but  now  [after  the  lapse  of  twelve  years,] 
attempted  to  be  farther  prosecuted  on  the  part  of  the  British  merchant  to  whom  it  was 
indorsed ;  not  allowed  to  be  put  in  execution  under  the  original  proceedings.^ 

This  was  a  question  on  a  bottomry  bond,  executed  in  Marseilles, 
in  1792,  by  the  master  of  an  English  vessel,  to  Mr.  Guerin,  a  mer- 
chant in  that  city.  The  warrant  was  extracted  24th  December,  1792, 
hy  Mr.  Thellusson,  on  the  part  of  the  French  merchant 

On  the  breaking  out  of  the  war,  the  defendant  appeared  under  pro- 
test, pleading  alien  enemy.  In  1796,  an  answer  was  given  in  to  the 
protest,  and  a  reply  to  that  answer,  and  nothing  since  was  done  by 
the  parties  till  March,  1803,  when  Mr.  Thellusson  continued  the  pro- 
ceedings in  his  own  name,  stating  that  the  bond  had  been  transferred 
to  him,  that  he  had  paid  the  money,  that  the  original  bond-holder 
had  become  a  bankrupt,  and  that  he  had  no  other  means  of  recover- 
ing repayment  of  the  money  advanced. 

Against  the  bond,  Arnold  and  &ivdbey  contended  —  That  the 
same  objection  that  existed  in  1793,  "  of  alien  enemy,"  applied 
equally  at  this  time,  and  that  the  bond  could  not  be  enforced  now  in 


1  Supraj  vol.  4,  p.  223,  [The  Trelawney.] 

«  [As  to  the  objection  of  lapse  of  time,  see  The  Mentor,  1  C.  Rob.  180,  note.  As  to 
the  right,  after  peace,  to  prosecute  proceedings  suspended  by  war,  see  The  Nostra 
Senora  de  los  Dolores,  1  £dw.  60 ;  1  Dod.  299.] 
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favor  of  the  original  holder ;  that  the  opportunity  of  recommencing 

the  suit  in  the  interval  of  peace  had  been  waived,  and  that,  after  this 

lapse  of  time,  the  other  party  would  naturally  consider  himself  as 

relieved  from  all  farther  observance  of  justice  on  this  demand ;  that, 

as  he  had  appeared  originally  under  protest  to  the  jurisdiction  of  the 

court,  it  was  not  necessary  that  there  should  be  a  formal 

[  •  103  ]  dismissal ;    that  it  would  be  reasonable  *  that  the   suit 

should  now  be  taken  up  de  novo  on  the  part  of  Mr.  Thel- 

luson. 

On  the  other  side,  the  Kingh  Advocate  and  Robinson  contended — 
That  the  interest  in  bottomry  was,  in  its  nature,  transferable,  and 
had,  in  this  instance,  been  regularly  transferred  by  indorsement  to 
Mr.  Thelluson,  in  the  course  of  his  dealings  with  the  original  holder ; 
that  the  first  commencement  of  these  proceedings  was  in  December, 
1792,  before  hostilities,  and  when  the  objection  of  alien  enemy  did 
not  apply ;  that,  with  respect  to  the  original  holder,  as  there  was  no 
objection  to  his  competency  at  that  time,  his  right  would  have 
revived  after  the  cessation  of  hostilities ;  that,  in  the  present  form, 
the  objection  to  the  persona  standi  in  judicio  would  be  obviated  as 
well  by  transfer  to  an  unobjectional  person,  as  by  a  removal  of  the 
obstacle  applying  only  to  the  original  holder  by  reason  of  the  war* 
existing  between  the  two  countries ;  that  it  was  but  a  question  of 
form  whether  the  proceedings,  on  the  part  of  Mr.  Thelluson,  should 
be  engrafted  on  the  former  proceedings,  or  be  commenced  de  novo  ; 
and  that  it  was  not  a  conscientious  objection  to  be  made  on  the  part 
of  the  defendant,  for  whom  the  money  had  been  received,  and  bond 
fide  converted  to  the  service  of  his  ship. 

Judgment. 
Sir  W.  Scott.     The  warrant  in  this  case  was  taken  out  in  De- 
cember, 1792,  by  Mr.  Thellusson,  describing  himself  as  the  agent  of 
Mr.  Guerin,  a  French  merchant,  now  become  an  alien  enemy,  and 
consequently  a  person,  on  whose  behalf  the  court  could  not, 
[  •  104  ]  on  any  •general  grounds,  sustain  the  claim,  or  enforce  any 
interest.     This  has  been  at  all  times  so  fixed  a  principle  in 
these  courts,  that  even  in  cases  of  ransom,  which  were  formerly  legal 
contracts,  and  contracts  arising  out  of  the  events  of  war,  the  ransom 
could  not  be  put  in  suit  on  the  part  of  the  enemy.    Proceedings  were 
always  carried  on  against  the  owner  in  the  name  of  the  hostage 
suing  for  his  liberty.     It  is  true,  indeed,  that  a  bottomry  bond  is  a 
negotiable  interest,  which  may  be  transferred  and  put  in  issue  by  the 
person  so  acquiring  it.     But  the  French  merchant  is  the  person  here 
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described  as  interested,  who  now  stands  under  the  same  incapacity 
as  he  did  before,  Mr.  Thellusson  being  only  the  agent  instituting  the 
suit  in  his  behalf.  There  can  be  no  doubt,  therefore,  that  the  original 
protest  was  well  founded.  The  parties  should  have  been  dismissed, 
and  then  the  action  might  have  been  entered  on  the  part  of  the  pre- 
sent holder  in  his  own  right.  But  this  has  not  been  done ;  and  now, 
after 'an  interval  of  twelve  years,  during  all  which  time,  I  am  told, 
that  Mr.  Thellusson  might  have  followed  up  the  proceeding  on  his 
own  behalf,  I  cannot  think  it  a  reasonable  demand  on  the  court  to 
give  parties  the  advantage  of  a  stale  and  antiquated  claim,  to  suffer 
them  to  make  the  court  the  depository  of  their  slumbering  rights,  and 
then  to  come  and  revive  them,  when,  from  lapse  of  time,  it  is  become 
utterly  impossible  to  ascend  to  the  whole  justice  of  the  case.  It  is 
said,  that  there  is  no  statute  of  limitations  applying  to  such  a  case. 
Perhaps  not.  Indeed  there  are  few  questions  in  these  courts  to 
which  any  precise  limitation  is  prescribed ;  but  there  is  surely  a  prin- 
ciple of  limitation,  in  the  administration  of  every  system  of 
jurisprudence,  to  be  *  derived  out  of  tJie  nature  of  things,  [  •lOS  ] 
which  does  entitle  the  court  to  avail  itself  of  the  univer- 
sal maxim,  ^^VigilarUibuSj  non  dormientibiis  subveniunt  leges!^  In 
questions  of  bottomry,  more  especially,  the  court  is  bound  to  expect 
particular  vigilance ;  because,  although  bonds  of  this  kind  are  to  be 
supported  with  a  high  hand,  when  clear  and  simple,  they  are,  in 
many  respects,  things  to  be  narrowly  watched.  Bottomry  is  a  trans- 
action which  affords  great  opportunities  of  collusion  ;  and,  therefore, 
on  the  very  account  of  the  importance  given  to  these  bonds,  they  are 
to  be  pursued  with  exact  attention,  and  with  very  active  dilligence, 
in  order  that  the  court  may  have  the  opportunity  of  considering  them 
in  their  recent  origin,  and  with  a  view  to  all  the  circumstances  on 
which  their  honest  validity  may  depend.  It  may,  perhaps,  be  diffi- 
cult to  point  out  the  statute  law,  or  precedent,  by  which  this  inquiry 
is  barred ;  yet,  adverting  to  the  considerations  which  I  have  thrown 
out,  I  do  not  think  it  incumbent  upon  me  to  lend  the  functions  of  the 
court  to  enforce  a  bond  which  has  been  suffered  to  sleep  so  long, 
after  some  of  the  parties  are  become  bankrupts,  and  a  thousand 
other  transactions  have  mixed  themselves  with  their  affairs.  The 
objection  is  not  to  be  considered  as  resting  wholly  on  form.  Form, 
in  this  instance,  is  in  small  degree  the  real  substance  of  the  case. 
The  warrant  was  entered  on  behalf  of  persons  now  become  alien 
enemies.  Their  claim  the  court  cannot  sustain ;  and,  as  to  the  inte- 
rest of  Mr.  Thellusson  under  the  transfer,  it  is  not  such  a  one  as  the 
court  will,  after  this  interval  of  time,  think  itself  bound  to 
enforce.  As  the  parties  have  appeared  originally  •under  [  *  106  ] 
VOL.  V.  7  r^  1 

Digitized  by  VjOO^IC 


107  CASES    DETERMINED    IN    THE 

The  Fama.    6  C.  Rob. 

protest  to  the  jurisdiction  of  the  court,  it  will  not  be  necessary  that 
they  should  pray  to  be  dismissed. 
Dismissed. 


The  Fama,  Butler. 

February  17,  1804. 

National  character  of  a  place,  agreed  to  be  sarrendered  by  treaty,  bat  not  actually  transferred, 
continuea  as  it  was  under  the  character  of  the  ceding  countxy. 

This  was  a  question  respecting  the  national  character  of  Louisiana, 
whether  it  was,  at  the  time  of  capture.  May,  1803,  to  be  considered 
as  a  Spanish  settlement,  or  as  belonging  to  France,  by  reason  of  the 
treaty  of  Idelfonso,  1796,  by  which  it  was  ceded  to  that  country. 

The  question  arose  on  the  claim  of  Mr. ,  a  merchant,  resident  at 

New  Orleans,  for  property  taken,  May,  1803,  on  a  voyage  from  New 
Orleans  to  Havre  de  Grace. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Laurence, 
The  claim  in  this  case  is  given  for  persons  avowedly  resident  in 
Louisiana,  and  the  question  turns  entirely  upon  the  national  charac- 
ter of  Louisiana  at  the  time  of  capture.     The  vessel  sailed  on  the 
5th  of  April.     Previous  to  that  time,  the  settlement  had  been  ceded 
to  France  by  treaty  duly  ratified,  and  Mr.  Laussart,  the  French  colo- 
nial prefect,  had  arrived,  and  taken  upon  himself  the  functions  of 
government,  by  a  proclamation  issued  there  in  his  name  on  the  26th 
of  March.     This  is  a  direct  overt  act  of  possession,  and  SuflSiciently 
implies  that  the  public  authority  of  Spain  had  ceased,  and  had  been 
actually  transferred  to  France.     The  other  evidence,  that  is 
[•107]  to  be  collected  from  the  papers  of  the  several  'ships  cap- 
tured, coming  from  New  Orleans  about  the  same  time, 
speaks  to  the  same  efifect     Several  letters  mention  the  cession  to 
France  as  having  taken  placet     In  a  letter  of  the  21st  of  April,  Mr. 

C writes,  "  I  have  availed  myself  of  the  arrival  of  our  colonial 

prefect,  to  put  the  ship  Hector  under  French  colors."  By  another 
letter  of  the  13th  June,  it  appears,  "  that  the  French  flag  was  to  enjoy 
all  the  privileges  of  the  Spanish  character."  In  a  letter  of  the  6th  of 
May,  it  appears,  "  that  the  Americans  were  prevented  from  sending 
goods  to  that  port,  by  the  cession  to  France,  and  by  their  uncertainty 
as  to  what  restrictions  would  be  imposed,  by  their  new  neighbors,  on 
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whom  they  look  with  jealousy."  In  The  Peggy,  it  is  stated,  12th 
May,  that  the  king  of  Spain  had  appointed  commissioners  for  the 
delivery  of  the  colony  to  the  French  republic  All  these  passages 
concur  in  pointing  out  the  French  governor  as  the  person  exercising 
public  authority  and  sovereignty  there,  and  the  French  character  as 
fully  impressed.  If  the  forms  of  the  Spanish  custom-house  still  con- 
tinued for  purposes  of  present  convenience,  that  circumstance  alone 
will  not  counteract  the  effect  of  other  evidence,  since  the  exercise  of 
public  authority  is  the  main  point  to  be  considered,  without  inquiring 
whether  every  subordinate  officer  had  arrived,  and  whether  the  minute 
forms  of  every  department  of  government  had  been  changed.  If  any 
farther  evidence  were  wanting,  it  is  abundantly  supplied  by  the  act 
of  the  French  government,  which  proceeded  under  this  possession,  to 
exercise  the  right  of  transfer,  and  actually  conveyed  away  the  settle- 
ment to  America  by  B.  treaty  of  the  30th  of  April.  Jt  may 
be  said,  that  the  place  would  *  then  bear  the  American  cha-  [  *  108  J 
racter;  but  the  answer  is  obvious,  that  although  the  treaty 
was  of  that  date,  it  was  not  at  this  time  ratified ;  and  as  the  efiect  of 
a  treaty  depends  entirely  upon  the  ratification,  the  mere  engagement, 
on  the  part  of  France,  would  not  be  effectual  to  impress  the  American 
character,  at  the  same  time  that  it  may  be  taken  as  an  act  of  owner- 
ship, and  as  strong  evidence  of  the  complete  possession  which  France 
conceived  herself  to  have  obtained  of  that  colony. 

On  the  other  side,  Arnold  and  Swabey.  Whatever  engagements 
might  have  been  entered  into  by  treaty,  the  national  character  of  the 
place  could  not  be  deemed  to  be  altered  till  that  engagement  was 
carried  into  effect,  and  actual  possession  had  been  conveyed  under  it 
This  is  to  be  contended,  on  the  simple  principle  common  to  all  law, 
that  possession  is  the  substantial  title  of  property,  and  that  without 
that,  the  strongest  speculative  interest  is  only  a  right  to  the  thing, 
but  not  in  the  thing,  —  a  right  to  demand  possession,  but  not  the  full 
right  of  property  itself.  Till  possession  was  actually  given,  no 
change  of  sovereignty  can  be  held  to  have  taken  place.  On  this 
short  statement  of  the  general  law,  as  applicable  to  all  property,  it 
will  be  sufficient  to  rest  the  whole  question  as  to  principle.  It  is 
material,  therefore,  to  inquire  what  possession  had  actually  been 
taken  in  the  present  instance.  It  is  not  necessary  to  dispute  whether 
the  whole  establishment  should  have  arrived  or  not ;  because  here  no 
part  of  the  establishment  could'be  said  to  have  arrived,  inasmuch  as 
the  constituent  character,  the  person  charged  with  the  power 
of  constituting  this  settlement  to  become  a  part  of  'the  [•lOO] 
French  dominions,  had  not  arrived.    Mr.  Laussart  had  been 
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sent  forward  as  a  sabordinate  officer,  to  arrange  matters  for  the 
delivery,  but  the  capacity  to  accept  delivery  was  never  communicated 
to  him,  as  the  accredited  officer  of  France  for  that  purpose.  A  deli- 
very to  him,  not  authorized  by  some  public  commission  to  accept, 
would  not  have  been  a  delivery  in  law  to  France,  nor  have  enured  to 
the  due  execution  of  the  treaty.  That  Mr.  Laussart  found  means  to 
circulate  something  like  a  public  proclamation,  is  not  necessarily  a 
proof  of  sovereignty ;  his  own  letters,  and  several  expressions  to  be 
found  in  these  papers,  show  that  it  was  not  so  considered  at  New 
Orleans.  One  letter  mentions  only  "  that  Citizen  Laussart  had  pub- 
lished a  high-sounding  proclamation,  and  that  he  was  waiting  to  see 
the  effect."  The  proclamation  itself  does  not  contain  a  word  indi- 
cating that  he  had  taken  possession.  In  another  letter  it  appears 
more  obviously  that  he  had  not,  from  these  terms :  "  If  the  taking 
possession  had  taken  place,  I  should  have  given  the  nationality  to 
Mr.  Merrian,  and  he  would  have  put  himself  in  rule  for  obtaining  it ; 
as  it  has  not,  I  have  recommended  him  to  go  to  France,  &c."  In 
the  letters  of  The  Peggy,  the  mention  of  the  Spanish  commissioner, 
and  of  the  formal  possession  to  be  transferred,  is  spoken  of  as  a  thing 
in  fuiuro,  and  as  a  form  essentially  necessary  to  invest  the  govern- 
ment of  France  with  the  fall  and  complete  dominion.  So,  the  pas- 
sages that  have  been  referred  to,  respecting  the  French  flag,  describe 
it  as  intended  to  convey  equal  privileges,  as  if  the  possession  had 
taken  place,  furnishing,  in  that  expression,  a  necessary  inference,  that 

the  actual  possession  had  not  been  transferred.  In  addition 
[  •  110  ]  to  all  this  evidence,  •there  is  the  corroborating  testimony  of 

the  Spanish  governor,  in  a  certificate  of  November  18tb, 
which  states  "  that  Louisiana  was  then  ruled  ^nd  governed  by  the 
Spanish  laws,  the  cession  by  his  Catholic  Majesty  not  having  taken 
place.  That  although  Citizen  Laussart,  the  colonial  prefect,  had 
resided  in  this  city  from  the  end  of  March,  for  the  purpose  of  concert- 
ing with  the  Spanish  government  arrangements  preparatory  to  the 
delivery,  he  had  not  exercised,  nor  could  exercise,  any  jurisdiction, 
by  reason  that  the  power  of  the  Spanish  government  continued  entire 
till  the  moment  of  the  act  of  taking  possession."  On  weighing  the 
whole  of  this  evidence,  the  court  cannot  but  be  convinced,  that  no 
actual  possession  had  taken  place.  As  to  what  is  said  of  the  subse- 
quent transfer  to  America,  that  proves  no  more  than  that  France 
conveyed  her  right,  whatever  that  might  be  —  full  possession,  if  she 
had  obtained  so  much,  —  or  a  mere  prospective  right,  if,  in  fact, 
her  own  title  was  executory  only,  and  not,  at  that  time,  carried  into 
effect. 
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In  reply,  the  King*s  Advocate  and  Laurence.     The  argument  on 
the  other  side  amounts  only  to  this,  that  no  formal  surrender  had 
taken  place ;  but,  as  to  the  importance  ascribed  to  such  a  solemn  act 
of  delivery,  it  is  not  supported  by  any  reference  to  authorities,  nor  is 
there  any  obvious  reason  pointed  out  for  considering  that  circum- 
stance as  essential  to  determine  the  national  character  of  the  place. 
The  substantial  incidents  of  a  French  settlement  are  more  to  be 
regarded  than  the  mere  ceremonial  of  formal  surrender ;  and  among 
the  chief  characteristics   of  a  national  establishment,  is 
•  to  be  reckoned  that  which  appears  in  these  cases,  of  an  [  *  111  ] 
almost  exclusive  navigation  to  France.     Could  a  public  act 
of  cession  be  deemed  more  material  than  it  has  been  shown  to  be  in 
the  present  argument,  as  between  the  two  contracting  nations,  it 
would  by  no  means  follow  that  it  was  incumbent  on  a  third  power 
to  acquiesce  in  all  the  subterfuges  by  which  it  might  be  attempted  to 
conceal  the  real  character  and  the  substantial  interests  of  the  place. 
The  question  has  been  argued  only  on  the  grounds  of  an  ordinary 
transaction  between  the  contracting  powers.     Whereas,  this  im- 
portant  circumstance  is  to  be  taken  into  the  account,  that  the  rights 
of  war  have  interposed  to  modify  and  control  the  general  rules  by 
which  the  question  of  property  and  national  character  is   to  be 
decided.     Among  the  limitations  arising  out  of  such   a  state  of 
things,  one  of  daily  application  in  this  court  is,  that  if  the  bargain  is 
complete,  and  the  price  paid,  no  delay  in  transferring  the  title,  with  a 
view  of  keeping  off,  as  long  as  possible,  the  risk  of  the  belligerent 
party,  will  prevent  that  risk^  from  attaching  on  him.     It  is  the  ordi- 
nary rule  applied  to  shipments,  made  for  the  account  of  the  belligerent 
party,  but  under  an  agreement  that  the  neutral  merchant  shall  sustain 
the  risk  in  transitu.     Analogous  to  that  collusive  expedient,  of  retain- 
ing a  nominal  title  in  the  neutral  merchant  to  protect  goods  really 
become  the  property  of  the   belligerent,  would  be  the  situation 
of  this  settlement,  if  it  could  be  maintained  that  Spain 
•  might  hold  a  nominal  possession,  for  any  length  of  time,  [  •  112  J 
for  the  benefit  of  France,  by  which  France  would  reap  all 
the  advantages  of  a  connection  with  the  place,  as  a  colonial  establish- 
ment, without  subjecting  it  to  be  considered  as  a  French  settlement. 
The  conduct  of  the  whole  proceeding  fully  justifies  such  a  repre- 
sentation.    The  agreement  to  cede  was  made  clandestinely  by  the 
Treaty  of  Idelphonso,  in  1796.     The  price  has  actually  been  paid  in 
the  assignment  of  territory  in  Italy  to  one  of  the  family  of  Spain. 


1  Sally,  Griffiths,  supray  toL  8,  p.  SCO,  and  other  < 
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The  benefit  of  a  colonial  establishment  has  been  substantially  con- 
ferred, and  therefore  the  question  is  not  by  what  system  of  jurispru- 
dence the  court  shall  judge  of  the  form  necessary  to  a  complete 
surrender,  but  whether,  in  effect,  Spain  has  not  continued  to  hold 
this  settlement  for  the  benefit  of  France,  and  subservient  to  the  pur- 
poses of  the  French  government.  In  this  point  of  view,  whatever 
may  be  the  qualifications  which  the  parties  themselves  may  attempt 
to  put  upon  the  actual  title  of  property  and  national  character,  the 
court  will  consider  the  question  in  substance,  rather  than  in  form,  and 
with  reference  to  the  rights  of  war  which  a  third  party  has  acquired 
in  the  event. 

At  the  conclusion  of  the  argument  the  court  mentioned  a  case  of 
Wroughton  against  Mann,  1780,  in  which  the  question  of  sovereignty 
over  a  country  ceded  by  treaty,  but  not  actually  delivered,  had  under- 
gone much  discussion.  The  libel  in  that  case  was  directed  to  be 
looked  up,  and  the  judgment  was  reserved. 

[  *  113  ]  Judgment. 

Sir  W,  Scott.  The  present  question  is  a  general  one, 
respecting  the  situation  in  which  the  people  of  a  distant  settlement 
are  placed  by  a  treaty  of  the  State  to  which  they  undoubtedly  belong, 
and  by  which  they  are  stipulated  to  be  transferred  to  another  power. 
The  case  proceeded  for  a  considerable  time  without  dispute  as  to 
principle,  on  a  mere  inquiry  into  the  fact  of  possession ;  under  an 
understanding,  as  I  apprehended,  that  if  possession  had  not  been 
taken  by  France  the  French  character  could  not  be  deemed  to  have 
attached.  The  question  has,  however,  now  been  fully  argued  as  to 
the  principle  of  law,  whether  the  treaty  did  not  in  itself  -confer  full 
sovereignty  and  right  of  dominion,  and  whether  the  inhabitants  were 
not  so  ceded  by  that  treaty  as  to  become  immediately  French  sub- 
jects. Another  question  has  also  been  started  respecting  the  Treaty 
of  Idelphonso,  whether  such  a  treaty  made-  clandestinely,  as  it  is 
said,  during  hostilities,  and  with  a  provision  that  it  should  not  take 
effect  till  after  the  war,  is  not  to  be  considered  in  the  light  of  a 
fraudulent  covering  of  French  interests  for  the  purpose  of  defeating 
the  belligerent  rights  of  this  country.  This  latter  question  cannot,  I 
think,  fairly  be  brought  into  discussion ;  nor  is  it  necessary  to  decide 
what  would  be  the  situation  of  a  neutral  country,  delivering  up  its 
rights  to  one  belligerent,  and  continuing  to  nurse  and  feed  the  colony 
for  the  benefit  of  that  belligerent  during  the  war.  It  is,  I  say,  need- 
less to  inquire,  in  the  present  case,  what  rights  of  war 

[  •  114  ]  would  accrue  *  to  the  other  belligerent  from  such  a  con- 
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duct;  because  Spain,  very  soon  after  the  signing  of  that  treaty, 
became  herself  a  party  in  the  war,  and  was  as  much  exposed  to- 
the  attacks  of  this  country  in  all  her  settlements  as  they  could  have 
been  in  the  possession  of  France.  It  is  impossible,  therefore,  that 
Spain  can  be  said  to  have  lent  her  aid  and  assistance  as  a  neutral 
country  during  the  war,  to  nourish  and  protect  this  colony  as  a 
colony  of  France.  On  the  return  of  peace,  no  objection  in  the  way 
of  protest  or  public  reclamation  was  made  against  the  treaty  on  the 
part  of  this  country.  I  shall,  therefore,  dismiss  this  branch  of  the 
argument  as  not  fairly  supported  by  the  circumstances  of  the  case. 
The  other  question  of  law,  how  far  full  sovereignty  can  be  held  to 
have  passed  by  the  mere  words  of  the  treaty,  without  actual  delivery, 
was,  in  the  first  stages  of  this  cause,  not  mooted.  As  it  has  now  been 
brought  into  discussion,  it  is  fit  that  I  should  give  my  opinion  upon  it. 
It  is  to  be  observed,  then,  that  all  corporeal  property  depends  very 
much  upon  occupancy.  With  respect  to  the  origin  of  property,  this 
is  the  sole  foundation :  Quod  ntdlius  est  raiione  naturali  occupanti  id 
conceditur.  So,  with  regard  to  transfer  also,  it  is  universally  held  in 
all  systems  of  jurisprudence,  that,  to  consummate  the  right  of  pro- 
perty, a  person  must  unite  the  right  of  the  thing  with  possession.  A 
question  has  been  made,  indeed,  by  some  writers,  whether  this  neces- 
sity proceeds  from  what  they  call  the  natural  law  of  nations,  or  from 
that  which  is  only  conventional.  Grotius  seems  to  consider 
it  as  *  proceeding  only  from  civil  institutions.^  PufTendorf  ^  [  *  115  ] 
and  Pothier  ^  go  farther.  All  concur,  however,  in  holding  it 
to  be  a  necessary  principle  of  jurisprudence,  that,  to  complete  the 
right  of  property,  the  right  to  the  thing,  and  the  possession  of  the 
thing  itself,  should  be  united ;  or,  according  to  the  technical  expres- 


1  Que  la  deliverance  de  la  chose  meme  que  Ton  transf^re  k  autrui  n'est  n^cessaire 
qu'cn  vertu  des  loix  civiles.    B.  2,  c.  6,  1  -4.    Barbeyrac's  Translation. 

^  Cela  pos6,  il  est  clair,  que  les  conventions  toutes  seules  suffisent  pour  faire  passer 
d'une  person  k  Tautre  la  propriety  consid^i'^e  purement  &  simplement  comm&  une 
quality  morale,  d^.tach^e  de  la  possession ;  mais  lorsque  Tid^e  de  la  propriety  renferme 
de  plus  un  pouvoir  physique,  que  met  en  6tat  de  faire  actuellement  usage  de  ce  droit 
il  £stut,  outre  Paccoid  mutuel,  que  la  chose  meme  soite  delivr^e.  C'est  une  suite  des  * 
maximes  naturelles  de  la  raison,  &  non  pas  des  seuls  r^glements  du  droit  positif.  Puff. 
1.  4,  c.  9,  §  8. 

>  Quoiquil  soit  de  cette  question  trait^e  scion  le  pur  droit  naturel,  que  nous  abandon- 
nons  k  la  dispute  de  T^cole,  le  principe  du  droit  Romain,  que  le  domaine  de  propri6t6 
d'une  chose  ne  peut  passer  d'une  person  k  une  autre,  que  par  une  tradition  r6elle  ou 
feinto  de  la  chose,  etant  un  principe  recu  dans  la  jurisprudence,  comme  en  convien- 
nent  cenz,  qui  sont  de  Topinion  contraire,  nous  devous  nous  y  tenir.  Pothier,  y.  4, 
p.  487. 
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sion,  borrowed  either  from  the  Civil  Law,  or  as  Barbeyrac  explains  it, 
from  thfidommentators  on  the  Canon  Law,  that  there  should  be  both 
the  jusy^reniy  and  the  jus  in  re.  This  is  the  general  law  of  pro- 
perty, amd  applies,  I  conceive,  no  less  to  the  right  of  territory  than  to 
other  rights.     Even  in  newly  discovered  countries,  where  a 

[  •  116  ]  title  is  meant  to  be  established,  for  the  first  *  time,  some  act 
of  possession  is  usually  done  and  proclaimed  as  a  notifica* 
tion  of  the  fact.  In  transfer,  surely,  where  the  former  rights  of  others 
are  to  be  superseded  and  extinguished,  it  cannot  be  less  necessary 
that  such  a  change  should  be  indicated  by  some  public  acts,  that  all 
who  are  deeply  interested  in  the  event,  as  the  inhabitants  of  such 
settlements,  may  be  informed  under  whose  dominion,  and  under 
what  laws  they  are  to  live.  This  I  conceive  to  be  the  general  pro- 
priety  of  principle  on  the  subject,  and  no  less  applicable  to  cases  of 
territory,  than  to  property  of  every  other  description. 

It  will  be  only  necessary  to  inquire,  then,  whether  the  practice  has 
been  conformable  to  what  we  might  conceive  to  be  the  true  principle 
of  law.  On  thb  point  no  doubt  can  be  entertained.  The  Corps  Di- 
plomatique is  full  of  instances  of  this  kind.  Where  stipulations  of 
treaties  for  ceding  particular  countries  are  to  be  carried  into  execution, 
solemn  instruments  of  cession  are  drawn  up,  and  adequate  powers  are 
formally  given  to  the  persons  by  whom  the  actual  delivery  is  to  be 
made.  In  modern  times,  more  especially,  such  a  proceeding  is  become 
almost  a  matter  of  necessity,  with  regard  to  the  colonial  establish- 
ments of  the  States  of  Europe  in  the  new  world.  The  treaties  by 
which  they  are  affected  may  not  be  known  to  them  for  months  after 
they  iare  made.  Many  articles  must  remain  executory  only,  and  not 
executed,  till  carried  into  efE^ct ;  and  until  that  is  done  by  some  pub- 
lic act,  the  former  sovereignty  must  remain.     Amongst  the 

[  *  117  ]  instances  that  might  be  cited  to  show  what  the  practice  *  has 
been  on  this  subject,  I  will  mention  only  a  few.  On  the 
cession  of  Nova  Scotia  to  France,  by  treaty,  21st  July,  1667,  the  act 
of  cession,  which  purports  to  be  made  in  consequence  of  the  treaty, 
was  nbt  drawn  up  till  February,  1668,  when  full  powers  were  sent 
out  to  deliver  up  the  settlement  to  the  person  who  should  be  empow- 
ered to  take  possession,  under  the  great  seal  of  Fran6e.  Another 
instance,  which  comes  nearer  to  the  present  question,  is  to  be  found 
in  the  proceedings  which  took  place  when  this  very  settlement  of 
Louisiana  was  ceded  by  France  to  Spain,  in  1762.  It  passed  by  act 
of  cession  drawn  up  in  solemn  form,  and  dated  more  than  a  year 
after  the  treaty  itself.  Indeed,  modem  history  abounds  in  such  in- 
stances. If  to  these  it  were  necessary  to  add  the  authority  of  a  judi- 
cial recognition  of  the  principle,  I  think  the  case  of  Wroughton 
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against  Mann,  to  which  I  alluded  on  the  former  day,  is  strongly  in 
point.  That  was  a  case  before  the  delegates  on  appeal  in  a  revenue 
cause.  The  act  of  Court  pleaded,  "  that  East  Florida  was  ceded  to 
Spain  by  treaty  of  1803,  and  that  eighteen  months  were  allowed  for 
emigration.  2dly.  That,  notwithstanding  the  treaty,  the  English  laws 
continued  till  the  Spanish  government  arrived  and  received  delivery 
from  General  Tonin,  and  the  formal  instruments,  under  which  pos- 
session was  afterwards  taken,  were  exhibited."  The  offence  charged, 
was  an  act  of  importation  contrary  to  the  British  revenue  laws,  long 
after  the  ratification  of  the  treaty,  but  before  the  arrival  of  the  Spa- 
nish governor,  and  the  actual  delivery.  Objections  were  taken  to  the 
allegations,  similar  to  the  arguments  which  have  been 
•urged  in  the  present  case,  namely,  "That  the  country  [*  118 ] 
had  passed  to  Spain  by  virtue  of  the  treaty;  that  the  con- 
tinuance of  British  possession  was  but  an  usurpation ;  and  thstt  the 
offence  was  no  longer  amenable  to  the  British  laws.  If  that  could 
have  been  sustained,  the  plea  must  have  been  bad ;  but  it  was  not  so 
held.  The  Court  of  Delegates  were  of  opinion  that  the  contract 
was  merely  executory,  and,  till  it  was  carried  into  execution,  the  Bri- 
tish possession  and  the  British  laws  "  continued  in  full  force.  On  this 
ground  the  allegation  was  admitted.  The  cause  proceeded,  and  went 
off  afterwards  on  failure  of  proof  as  to  the  fact ;  but  the  opinion  of 
the  court,  as  to  the  law,  was  fuUy  declared  by  the  admission  of  such 
a  plea.  I  am  of  opinion,  therefore,  that  on  all  the  several  grounds  of 
reason  or  practice,  and  judicial  recognition,  until  possession  was 
actually  taken,  the  inhabitants  of  New  Orleans  continued  under  the 
former  sovereignty  of  Spain.  Then,  as  to  the  fact  of  possession. 
There  are  undoubtedly  some  expressions -in  these  letters,  which  might 
raise  a  supposition,  that  the  person  who  had  arrived,  had  taken  pos- 
session on  the  part  of  the  French  government.  A  letter  from  a 
French  loyalist  expresses  "the  expectation  of  French  troops  and  a 
civil  officer  to  take  possession,  and  make  Frenchmen  of  us,  who  are 
now  Spaniards."  It  is  afterwards  said,  that  citizen  Laussart  had 
arrived  to  take  possession.  A  proclamation  is  issued  by  him,  which 
is  drawn  up  very  much  in  the  present  tense ;  but  that  mode  of  speak- 
ing is  used  ajso,  I  observe,  relative  to  some  circumstances  which  had 
certainly  not  taken  place,  as  "  that  the  military  prefect  brings 
•  with  him  troops,  &c.,"  when  it  is  certain  that  not  a  soldier  [  *  119  ] 
had  appeared.  From  other  parts  of  the  evidence,  I  think  it 
is  sufficiently  clear,  that  he  was  either  not  the  person  who  was  charged 
with  the  act  of  taking  possession,  or  that  some  considerations  had 
induced  him  to  defer  it.  A  letter  written  by  him  states,  "  if  the  taking 
possession  had  passed,  &c."     There  is  also  the  convention  entered 
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into,  "  That  the  French  flag  should  enjoy  the  same  privUeges  as  if 
the  possession  had  actually  been  taken."  These  passages  strongly 
indicate  that  the  actual  delivery  had  not  passed.  Then  comes  the 
certificate  of  the  Spanish  governor,  accompanied  by  an  instrument^ 
equally  formal,  from  the  American  consul.  These  are,  I  think,  deci- 
sive as  to  the  fact.  They  state  that  citizen  Laussart  had  arrived  in 
March  to  make  the  necessary  arrangements,  but  that  no  cession  had 
taken  place,  and  that  he  had  never  exercised  any  jurisdiction.  On 
the  whole  of  this  evidence  I  am  led  to  conclude,  either  that  Mr.  Laus- 
sart was  not  the  person  authorized  ^  to  take  possession,  or 
[  •  120  ]  that  the  act  of  *  cession  had  from  some  causes  been  deferred. 
In  this  situation  of  things,  it  appears  to  me,  upon  the  grounds 
before  stated,  that  the  colony  must  be  considered  as  continuing,  at 
the  time  of  capture,  under  the  dominion  of  Spain,  and  consequently 
that  these  persons,  as  Spanish  subjects,  are  entitled  to  restitution. 


Fadrelandet,  Hoop. 

February  23, 1804. 

Joint  capture  —  allegation — objected,  that  claimant  was  not  in  sight  at  the  time  of  capture ; 
and  that  it  was  not  ayerred  to  have  been  known  to  the  capturing  ship,  or  to  the  ship  cap- 
tured, that  the  claimant  was  in  chase.'  Facts  necessary  to  be  established,  the  first  by  direct 
evidence,  the  other  by  implication.  [A  claim  for  a  joint  capture  cannot  be  sustained  by  the 
testimony  of  those  on  board  the  joint  captor  alone.'] 

This  was  a  case  of  a  demand  of  joint  capture,  on  the  part  of  The 

^  It  appears  from  the  American  papers,  December  13, 1803,  that  Mr.  Laussart  was 
the  person  who  afterwards  took  possession ;  "  that  a  few  days  previous  to  that  date,  the 
Province  of  Louiaana  was,  with  all  due  ceremonial,  surrendered  to  the  French  Be- 
public.  The  governor,  Salcedo,  and  the  Marquis  de  De  Gafia  Cal^o,  acted  as  conmii»- 
sioners  on  the  part  of  his  Catholic  Majesty ;  and  the  colonial  prefect,  citizen  Laussart) 
as  the  representative  of  the  French  Government**  From  the  same  authority,  January 
23,  1804,  it  appears  that,  20th  December,  1803,  possession  was  formally  ceded  by 
France  to  the  American  governor,  with  appropriate  ceremonies.  The  concluding 
paragraph  describes  the  new  establishment  to  have  consisted  principally  of  Frenchmen. 
**  The  governor  has  confirmed  the  municipality,  which  consists  of  a  mayor,  council, 
secretary,  and  city  treasurer.  They  are  all  Frenchmen.  The  same  duties  are  paid  as 
under  the  old  regime.** 

«  [The  Societade  Felix,  1  W.  Rob.  303.  For  other  cases  as  to  joint  capture,  see 
The  Nordstem,  1  Acton,  128,  note.] 

«  [Otherwise,  where  witnesses  from  the  captured  vessel  cannot  be  obtfiuned.  The 
Galen,  2  Dod.  21.]  "    * 
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Camperdown,  cutter,  against  which  it  was  objected,  "  that  the  allega- 
tion did  not  aver  the  asserted  joint  captor  ever  to  have  been  seen  by 
the  captured  vessel" 

On  the  part  of  the  actual  captor,  the  King^s  Advocate.  This  cap- 
ture was  made  so  long  ago  as  17th  April,  1800,  and  has  been  the 
subject  of  a  very  long  litigation,  without  any  interposition  on  the 
part  of  the  asserted  joint  chaser,  till  the  5th  August,  1803.  This 
delay  must  be  taken  as  affording  a  strong  inference  against  the  reality 
of  the  claim  now  set  up ;  even  on  the  mere  ground  of  delay,  a  ques- 
tion might  justly  be  raised,  whether  the  actual  captor,  being  suffered 
to  proceed  alone,  and  at  a  great  expense  so  long,  should 
*  not  be  protected  against  latent  claims  of  this  kind,  that  [  *  121  ] 
were  never  advanced  till  the  main  interests  of  the  cause 
were  successfully  established.  It  will,  -at  least,  be  required  that  a 
very  clear  case  should  be  made  out  to  support  the  claim,  especially 
as  the  preparatory  examinations  make  no  mention  of  such  a  vessel 
being  in  sight.  The  plea  set  up  is,  that  The  Earl  Spencer  and  The 
Camperdown  were  both  lying  in  Dover  Roads,  when  the  boatmen 
brought  intelligence  of  the  prize.  The  Earl  Spencer  sailed  first,  at 
eight  o'clock.  The  cutter,  receiving  the  intelligence  afterwards,  and 
learning  the  course  that  the  Earl  Spencer  had  taken,  followed  at  nine. 
It  is  alleged,  that,  at  one  o'clock.  The  Camperdown  saw  The  Earl 
Spencer  and  the  prize,  but  it  is  not  averred  that  the  prize  saw  them, 
only  that  The  Earl  Spencer  did.  A  fog  came  on,  and  they  pursued 
their  course  till  four  o'clock.  The  capture  was  made  at  one,  as  it  is 
alleged,  at  the  distance  of  about  seven  or  eight  miles  from  The  Cam- 
perdown,  and  so  near  as  to  be  within  hearing  of  the  guns.  It  is 
alleged  that  The  Earl  Spencer  knew  them  to  be  in  chase,  but  not 
that  the  prize  had  any  such  apprehension,  only  that  they  were  near 
enough  to  hear  the  guns,  and  to  have  been  seen  at  the  time  of  the 
capture,  if  sight  had  not  been  intercepted  by  a  thick  fog.  It  is  not 
averred  that  they  were  in  sight  at  the  time  of  capture,  nor  that  the 
captured  vessel  knew  them  to  be  in  chase.  One  of  these  facts  is 
essentially  necessary ;  for  although  a  joint  chaser  may  share,  though 
obscured  at  the  time  of  capture  by  an  accidental  fog,  such  a  claim 
has  never  been  supported,  unless  when  it  has  appeared  that 
the  *  ship  was  known  by  the  enemyi  as  well  as  by  the  [  *  122  ] 
friend,  to  be  in  chase. 

On  the  other  side,  Laurence.  If  the  facts  of  the  claim  can  be  well 
founded,  they  will  not  be  barred  by  the  objection  to  the  time  at 
which  they  are  brought  forward.     Notice  was  given  much  earlier  of 
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an  intention  to  claim,  and  nothing  more  can  be  required.  It  is  by 
no  means  necessary  that  the  party  should  actually  interpose  in  the 
litigation,  inasmuch  as  he  cannot  be  made  a  party  to  the  suit,  nor  is 
he  subject  to  costs  and  damages,  the  whole  proceeding  being  pro- 
perly the  act  of  the  captor.  As  to  the  merits  of  the  case,  it  is  admit- 
ted that  a  ship,  intercepted  by  a  fog  from  being  in  sight,  may  main- 
tain a  title  to  share.  The  case,  turns,  therefore,  upon  the  question  of 
joint  chasing. 

The  Court  interrupted  the  counsel,  observing — All  that  is  now 
averred  in  this  allegation  is,  that  the  persons  on  board  The  Camper- 
down  saw  the  prize.  That  alone  will  not  be  sufficient ;  as  it  is  a 
principle  of  law  which  has  been  laid  down  again  and  again  here, 
and  in  the  Court  of  Appeal,  that  a  case  of  joint  capture  cannot  be 
proved  only  by  witnesses  on  board  the  ship  claiming. 

Laurence.  The  situation  of  the  vessels  may  be  proved  by  the 
log. 

Court.  This  allegation  is  given  after  a  very  heavy  liti- 
[  •  123  ]  gation,  in  which  the  interest  of  prize  altogether  •  has  been 
for  a  long  time  contested  in  this  court  and  in  the  Court  of 
Appeal.  I  cannot  but  think  that,  at  this  late  time,  the  claim  comes 
forward  very  unfavorably,  after  very  heavy  expenses  have  been 
incurred.  It  is  certainly  not  necessary  for  a  joint  captor  to  give  an 
appearance  throughout  the  whole  of  the  suit ;  that  would  be  only  to 
incur  additional  expense.  At  the  same  time,  it  may  be  a  great  hard- 
ship on  the  actual  captor  that  he  should  be  exposed  to  the  whole 
burden  of  the  litigation  whilst  the  question  is  in  doubt,  and  that  the 
constructive  captor  should  afterwards  come  forward  to  share  in  the 
event,  without  taking  any  part  of  the  risk.  I  cannot  but  think  that 
it  would  be  a  fortunate  circumstance  if  the  court  should  lay  down 
some  rule  upon  this  subject,  supposing  it  competent  to  do  so,  that 
an  allegation  should  not  be  admissible,  unless  it  is  given  during  the 
suit  and  before  the  actual  captor  has  fought  the  whole  battle.  The 
constructive  captor  will  still  retain  considerable  advantage  in  not 
being  subject  to  costs  and  damages ;  because,  as  the  whole  act  of 
capture  is  the  act  of  the  captor,  he  is  the  person  that  must  sustain  it. 
It  will  be  for  the  further  consideration  of  the  court  whether  some 
such  rule  may  not  be  consistent  with  justice,  and  well  suited  to  the 
general  convenience  of  all  parties.  The  allegation,  as  it  now  stands, 
cannot  be  admitted;  since  it  has  been  repeatedly  decided  by  the 
highest  authority  of  the  Superior  Court,  that  a  claim  of  this  kind 
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cannot  be  established  on  the  sole  testimony  of  persons  swearing  in 
their  own  behalf,  and  that  no  such  claim  ought  to  be  admitted. 
That  The  Camperdown  should  have  been  known  to  The  Earl  Spen- 
cer to  be  in  chase  would  not  be  a  sufficient  averment, 
because  it  might  *  be  known  only  from  information.     K  it  [  *  124  ] 
can  be  alleged  that  The  Camperdown  was  seen  by  The 
Earl  Spencer,  and  that  she  was  intercepted  only  by  an  accidental 
fog  at  the  time  of  capture,  it  may  support  the  principle,  provided 
that  fact  is  proved  by  the  evidence  of  persons  on  board  The  Earl 
Spencer ;  for  I  have  already  said,  that  the  evidence  of  persons  on 
board  the  asserted  joint  captor  alone  will  not  be  sufficient.     If  this 
fact  can  be  established,  it  may  also  establish  the  fact  that  she  was 
seen   by  the   captured  vessel   as  well   as   by  the    actual   captor. 
For  I  shall  certainly  require  both  these  facts  to  be  established ;  one 
by  direct  evidence,  the  other  by  implication  and  necessary  inference. 
If  these  averments  can  be  made,  the  allegation  may  be  admitted. 

February  28th.     The  allegation  not  having  been  reformed,  the 
judge  rejected  the  same. 


La  Virginie,  Coigneau. 

March  6,  1804. 

Joint  captue.    Counter  allegation,  that  the  claimant  had  sheered  off  on  a  contrary  route, 
under  the  particular  drcnmstances  of  the  case,  rejected.^ 

This  was  a  case  of  joint  capture,  on  a  counter  allegation  offered 
on  the  part  of  the  actual  captor.  The  Miranda,  stating  that  the 
daimant  in  joint  capture  had  discontinued  the  chase,  and  was  stand-* 
ing  on  a  different  course  at  the  time  of  capture. 

On  the  part  of  the  claimant,  the  King^s  Advocate  stated —  That  it 
iqipeared  in  evidence  that  The  Minerva  had  engaged  the  enemy  at 
four  o'clock  in  the  morning,  but,  having  only  one  gun,  was 
beaten  *  off;  that  she  dogged  the  prize  through  the  whole  [  *  125  ] 
of  the  day,  and  was  in  sight  when  the  capture  was  effected 
in  the  evening  by  The  Miranda,  appearing  under  French  colors ;  that, 


^  [For  cases  respecting  jcnnt  captures,  see  The  Nordstem,  1  Acton,  128,  note.] 
VOL.  V.  8  r^  1 
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under  these  facts,  if  the  schooner  did  stand  aloof  at  the  appearance 
of  The  Miranda,  owing  to  her  being  under  French  colors,  it  could  by 
no  means  be  considered  as  such  discontinuance  of  the  chase,  as 
would  defeat  the  claim  of  joint  capture. 

On  the  other  side,  Laurence.  The  Minerva  was  a  small  tender,, 
sent  out  to  impress  men,  and  carried  one  gun  only,  for  the  purpose 
of  bringing  to  English  merchant  vessels.  There  was  no  animus 
capiendij  therefore,  in  her  first  purpose,  nor  any  commission  by  which 
she  was  authorized  to  make  captures.  Under  such  circumstances, 
nothing  short  of  actual  assistance  could  be  sufficient  to  establish  a 
claim  to  share  in  prize.  It  is,  indeed,  alleged  that  the  schooner  had 
attempted  an  engagement  in  the  morning,  but  she  was  beaten  off, 
and  obliged  to  keep  all  day  out  of  gun-shot.  It  as  not  to  be  ima- 
gined, therefore,  that  she  could  be  an  object  of  terror  to  the  enemy, 
or  that  she  could  retain  a  purpose  of  resuming  farther  operations 
against  this  vessel.  The  fact  is  not  denied  that  she  was  standing 
aloof  at  the  time  of  capture.  On  the  other  side,  it  is  not  admitted, 
but  denied,  that  this  abandonment  of  her  purpose  was  owing  to  the 
appearance  of  The  Miranda  under  French  colors. 

Judgment. 

Sir  W.  Scott.  The  question  to  be  determined  is,  whe- 
[  •  126  ]  ther  the  allegation,  if  proved,  will  have  the  •effect  of  exclud- 
ing the  claim  of  joint-capture  brought  by  the  admiralty,  in 
virtue  of  the  services  of  this  non-commissioned  vessel.^  It  appears 
that  the  schooner  had  maintained  a  severe  engagement  in  the  morn- 
ing, and  though  beaten  off*,  she  had  hung  upon  the  enemy  through 
the  whole  day.  It  cannot  be  denied,  therefore,  that  there  had  been 
at  first  an  animus  capiendi;  and  it  is,  I  think,  to  be  inferred  from  her 
subsequent  conduct,  that  the  contest  was  not  given  up  on  her  part, 
but  deferred,  until  some  more  propitious  opportunity  of  effecting  the 
capture  might  offer.  Had  not  this  been  her  intention,  she  would 
have  taken  some  other  course,  instead  of  continuing,  as  she  did, 
within  sight  of  the  enemy  through  the  whole  day.  The  privateer 
came  up,  and,  as  it  is  represented  in  this  counter  allegation,  chased 
first  under  English  colors ;  and  it  is  asserted  that  the  schooner  was 
at  that  time  making  off".     It  is,  I  think,  highly  improbable,  that  after 


^  The  schooner  was  one  of  several  vessels  sent  out  by  men-of-war  m  the  channel  to 
impress  men,  though  without  any  authority  to  entitle  them  to  make  prize  for  the 
benefit  of  their  men-of-war.     Vide  supra^  Melomane. 
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having  hung  upon  the  enemy  all  day  whilst  alone,  she  should  have 
sheered  off,  on  seeing  another  vessel  under  British  colors  join  in  the 
chase.  Under'  the  view  which  I  have  taken  of  the  conduct  of  the 
schooner,  scarcely  any  evidence  would  convince  me  of  so  improbable 
an  act,  as  that  she  had  at  that  time  discontinued  the  chase ;  or  if  she 
at  all  altered  her  course,  it  must,  I  think,  have  been  owing 
to  the  appearance  of  the  French  •colors,  which  it  is  ad-  [•  127] 
mitted.  The  Miranda  did  at  one  time  assume.  The  priva- 
teer afterwards  fired  a  gun,  and  hoisted  English  colors;  the  prize 
struck,  and  immediately  the  schooner  came  up.  All  these  facts  fully 
persuade  me,  that  she  was  in  reality  continuing  the  chase,  and  that 
if  there  was  any  falling  off,  it  was  only  during  the  time  whilst  the 
privateer  was  under  French  colors,  which,  though  not  done  with  any 
view  of  deceit,  might  produce  an  alteration  of  purpose  on  the  part  of 
the  tender,  owing  to  the  utter  impossibility  of  accomplishing  her 
design  under  such  circumstances.  The  question  being,  whether  the 
facts  alleged  in  this  counter  allegation  would,  if  proved,  have  the 
effect  of  excluding  the  tender,  or  rather  the  admiralty  in  her  right ; 
and  my  opinion  being  that  scarcely  any  evidence  could  support  the 
averment,  that  the  tender  had  sheered  off,  otherwise  than  owing  to 
the  appearance  of  The  Miranda  under  French  colore,  £  am  inclined 
to  pronounce  that  this  counter  allegation  could  not  have  the  effect  of 
excluding  the  claim  of  joint  capture,  and  that  it  must  be  rejected. 


The  Mercurius,  Jonassen. 

March  9,  1804. 

Property  of  small  amount  restored  withoat  the  expense  of  a  formal  claim.    Bole  framed  to 
the  extent  of  100/.,  refased  to  100  guineas. 

For  the  purpose  of  avoiding  disproportionate  expenses  in  small 
claims,  the  court  had  permitted  property  under  the  amount  of  lOOt 
to  be  restored  without  the  expense  of  a  formal  claim. 

*  In  this  case,  Arnold  moved  the  court  to  allow  the  same  [  *  128  ] 
indulgence  to  a  property  estimated  only  at  100  guineas. 

The  Court  said — That  it  was  necessary  to  confine  this  indul- 
gence to  some  definite  amount ;  that  whatever  was  the  sum  fixed. 
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there  would  be  always  other  sums  just  exceeding  that,  which  might 
not  be  distinguishable  in  principle;   at  the  same  time  that  it  was 
necessary  to  adhere  to  the  rule  laid  down. 
Motion  refused. 


The  Jan  Frederick,  Bloedorne. 

March  9,  1804. 

OmtiA^  in  contemplation  of  war,  for  the  transfer  of  colonial  property,  in  transitu^  held 

illegal. 

• 

This  was  a  question  on  the  legality  of  a  contract  made  for  colo- 
nial produce,  in  transitu,  10th  May,  1803,  before  the  war,  but  in 
ayowcd  contemplation  of  war  on  the  part  of  the  contracting  parties. 

On  the  i)art  of  the  capture,  the  Kind's  Advocate  and  Parsons. 
This  question  relates  to  a  very  considerable  quantity  of  colonial  pro- 
duce, in  this  and  in  other  vessels,  shipped  as  Dutch  property,  on 
board  a  Dutch  ship  and  bound  to  Holland,  but  purchased  in  itinera 
by  Mr.  Jonasaen,  of  Embden,  under  a  contract  of  the  10th  of  May, 
1803.  The  case  ha&  been  admitted  to  farther  proof,  and  it  now 
nppears,  from  the  affidavit  of  Mr.  Jonassen  and  the  letters  exhibited, 
that  the  Dutch  owners  first  applied  to  him  in  March,  under  appre- 
hension of  war,  to  neutralize  the  property,  but  that  he  refused;  that 
they  then  offered  to  sell,  and  he  acceded  to  their  proposals, 
i  *  199  ]  *  and  made  this  purchase.     The  contract  stipulates  that  the 

*  Dutch  owners  should  indorse  the  bills  of  lading  to  the  pur- 

chaserj  on  their  arrival  in  Europe,  It  cannot,  therefore,  be  considered 
as  a  coniplcte  transfer,  so  as  to  change  the  title  of  property.  But,  inde- 
pendent of  that  objection  it  is  a  contract  that  could  not  be  sustained  in 
point  of  law,  inasmuch  as  it  is  an  established  principle  that  property 
cannot  be  transferred  from  the  enemy  in  transitu,  in  time  of  war,  or  in 
contemplation  of  war.  Exceptions  have  been  allowed  in  favor  of 
particular  transfers  made  on  the  eve  of  hostilities,  but  only  in  cases 
where  that  event  has  been  wholly  unforeseen,  and  manifestly  out  of 
the  contemplation  of  the  parties.  In  this  case,  on  the  contrary,  the 
eontetnplation  of  war,  and  the  apprehension  of  capture,  is  the  sole 
foundation  of  the  whole  proceeding.  This  purpose  is  admitted  and 
avowed  by  the  parties  themselves,  through  the  whole  negotiation, 
so  that  no  dispute  can  arise  on  the  fact.     On  principle  it  comes 
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directly  under  the  authority  of  The  Negotie  en  Zeevaart,^  The  Dank- 
bar  Africain,  and  that  whole  class  of  cases.  As  to  the  fairness  of  such 
a  transaction  on  the  part  of  the  purchaser,  he  is  as  much  implicated 
in  the  unneutral  purpose  of  protecting  the  property  of  the  enemy 
from  the  danger  of  war,  as  Mr.  DeConinck  was  in  the  case  of  The 
Rendsborg,  by  the  same  sort  of  avowal  of  the  main  object  of  the 
transfer,  as  passed  between  the  parties  in  that  negotiation. 

On  the  other  side^  Arnold  and  Laurence.  As  to  the  fact  of  the 
purchase,  it  is  to  be  considered,  undoubtedly,  as  a  real  and  bond  fide 
transaction  on  the  part  of  the  purchaser,  who  appears  to 
have  been  *  so  far  from  lending  himself  to  defeat  the  rights  [  *  130  ] 
of  war,  that  he  had  rejected  every  proposal  of  advantage 
that  had  been  made  to  him  for  that  purpose.  It  is  also  a  full  and 
complete  transfer  in  point  of  law,  and  in  no  manner  imperfect  on 
account  of  the  engagement  to  indorse  the  bills  of  lading  when  they 
arrived.  Such  an  act  would  naturally  be  required,  as  evidence  of  the 
property,  and  more  particularly  to  entitle  the  parties  to  receive  the 
goods  from  the  master  of  the  ship ;  but  it  can  by  no  means  be  con- 
sidered as  the  substance  of  the  transfer,  or  as  an  essential  part  of  the 
title  of  the  purchaser.  K  the  bills  of  lading  had  been  by  accident 
destroyed,  could  it  be  supposed  that  no  title  could  have  been  made  ? 
It  is  rather  the  undertaking  to  do  further  acts  to  secure  a  title  than 
an  essential  part  of  the  contract  of  sale.  As  to  the  other  objection 
that  has  been  urged  against  it  as  a  transfer  in  transitu^  it  is  to  be  re- 
membered that  the  whole  of  that  class  of  cases  relate  to  transfers  in 
time  of  war,'  by  which  a  new  state  of  things  is  introduced ;  and 
though  the  contemplation  of  war  has  been  brought  into  the  argument, 
there  is  no  case  extant  in  which  such  a  transfer  having  taken  place 
before  hostilities,  and  befcnre  the  character  of  enemies'  property 
had  attached,  has  been  pronounced  illegal.  The  contemplation  of 
war,  in  this  case,  was  a  mere  mercantile  speculation  commencing 
three  months  before  the  war  broke  out,  by  which  the  individual  chose 
to  give  up  a  part  of  his  property  to  secure  the  rest  If  such  a  trans- 
action is  to  be  brought  within  the  range  of  rules,  which  are  justified 
only  as  rules  of  war,  what  limits  will  in  future  be  assigned  to  the 
operation  of  these  rules  ?  In  the  time  of  profound  peace, 
war  is  at  all  times  so  far  a  possible  event,  that  it  may  *  be  [  *  131  ] 
supposed  to  form  a  part  of  all  mercantile  speculations,  and 
yet  no  one  would  say,  that  the  legality  of  such  a  speculation  could 


1  Supra^  vol.  1,  p.  107. 
8* 
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on  that  ground  be  called  in  question.  The  rule  of  law  has  hitherto 
been  applied  only  to  transfers  in  time  of  war,  which  introduces  a  new 
state  of  things  for  a  known  and  definite  period.  It  is  the  law  for  the 
time  of  war.  To  apply  it  to  antecedent  transactions,  would  be  inde^ 
finite  in  extent,  and  most  vexatious  to  the  free  speculations  of  trade. 
The  shipment,  the  sale,  and  detention  of  this  property  were  all  prior 
to  the  breaking  out  of  hostilities,  and,  therefore,  this  contract  cannot 
fairly  be  made  subject  to  any  such  principle. 

Judgment. 
Sir  W.  Scott.  This  question  arises  on  parts  of  several  cargoes 
put  on  board  Dutch  ships  in  January  and  February,  1803,  and  brought 
in  under  the  general  embargo  on  Dutch  property,  previous  to  hostili- 
ties, in  the  month  of  May.  The  property  is  documented  for  the  ac- 
count and  risk  of  certain  estates  in  Surinam ;  and  certainly,  if  it  was 
not  allowable  under  any  considerations  to  aver  against  the  evidence 
of  the  ship's  documents,  it  must  be  subject  to  condemnation  as  Dutch 
property.  But  the  court  has  opened  a  door  to  such  claims,  in  opposi- 
tion to  the  averment  of  the  ship's  papers,  and  it  has  done  this,  on  a 
consideration  of  the  fair  course  of  mercantile  speculation  in  time  of 

peace.^     It  has  even  allowed  a  change  of  property  in  tran- 
[  •  132  ]  sUuj  by  the  ^  transfer  of  the  bills  of  lading,  where  *  it  had 

been  done  without  any  view  oh  accommodation  to  relieve 
the  seller  from  the  pressure  or  prospect  of  war.  In  the  present  in- 
stance, there  is  no  proof  of  any  transfer  of  the  bills  of  lading,  except 
as  to  one  or  two  parcels  of  goods  belonging  to  the  widow  Noble, 
which  do  indeed  bear  an  indorsement,  but  whether  they  were  so  in- 
dorsed before  or  after  the  war,  it  does  not  appear.  This  alone  would 
be  sufficient  to  defeat  the  claim,  since,  till  the  bill  of  lading  was  so 
indorsed,  the  contract  would,  I  apprehend,  be  a  thing  remaining  in 
covenant  only.  It  might  subject  the  party  to  an  action  damni  do/t, 
but  it  would  not  amount  to  a  transfer,  being  only  an  engagement 
that  the  goods  should  be  transferred  when  they  arrived.  That  a  trans- 
fer may  take  place  in  transitu,  has,  I  have  already  observed,  been  de- 
cided in  two  or  three  cases,  where  there  had  been  no  actual  war,  nor 
any  prospect  of  war,  mixing  itself  with  the  transaction  of  the  parties. 
But,  in  time  of  war,  this  is  prohibited  as  a  vicious  contract,  being  a 
firaud  on  belligerent  rights,  not  only  in  the  particular  transaction,  but 
in  the  great  facility  which  it  would  necessarily  introduce,  of  evading 


1  [The  Princessa,  2  C.  Rob.  49,  note.] 

3  In  The  Yda  and  Eingma,  and  other  cases. 
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those  rights  beyond  the  possibility  of  detection.^  It  is  a  road  that,  in 
time  of  war,  must  be  shut  up ;  for  although  honest  men  might  be 
induced  to  travel  it  with  very  innocent  intentions,  the  far  greater  pro- 
portion of  those  who  passed,  would  use  it  only  for  sinister  purposes, 
and  with  views  of  fraud  on  the  rights  of  the  belligerent.  This,  how- 
ever, is  not  a  ^contract  made  in  time  of  war,  and,  therefore,  an  im- 
portant question  is  raised.  Whether  the  contemplation  of  war  would 
have  the  same  effect  in  vitiating  these  contracts  as  actual  war  ?  It 
cannot  be  said  that  all  engagements  in  the  proximity  of 
*  war,  into  which  the  speculation  of  war  might  enter,  as  for  [  •  133  ] 
instance,  with  regard  to  the  price,  would  therefore  be  invalid. 
The  contemplation  of  war  is  undbubtedly  to  be  taken  in  a  more  re- 
stricted sense.  But  if  the  contemplation  of  war  leads  immediately  to 
the  transfer,  and  becomes  the  foundation  of  a  contract  that  would  not 
otherwise  be  entered  into  on  the  part  of  the  seller ;  and  this  is  known 
to  be  so  done,  in  the  understanding  of  the  purchaser,  though  on  his 
part  there  may  be  other  concurrent  motives,  as  in  the  case  of  The 
Rendsborg,2  such  a  contract  cannot  be  held  good  on  the  same  princi- 
ple that  applies  to  invalidate  a  transfer  in  transitu  in  time  of  actual 
war.  The  motive  may  indeed  be  difficult  to  be  proved  —  but  that 
will  be  the  difficulty  of  particular  cases.  Supposing  the  fact  to  be 
established,  that  it  is  a  sale  under  an  admitted  necessity,  arising  from 
a  certain  expectation  of  war ;  that  it  is  a  sale  of  goods  not  in  the 
possession  of  the  seller,  and  in  a  state  where  they  could  not,  during 
war,  be  legally  transferred,  on  account  of  the  fraud  on  belligerent 
rights ;  —  I  cannot  but  think  that  the  same  fraud  is  committed  against 
the  belligerent,  not  indeed  as  an  actual  belligerent,  but  as  one  who 
was,  in  the  clear  expectation  of  both  the  contracting  parties,  likely  to 
become  a  belligerent,  before  the  arrival  of  the  property,  which  is  made 
the  subject  of  their  agreement.  The  nature  of  both  contracts  is 
identically  the  same,  being  equally  to  protect  the  property  from  cap- 
ture of  war  —  not,  indeed,  in  either  case,  from  capture  at  the  present- 
moment  when  the  contract  is  made,  but  from  the  danger  of  capture, 
when  it  was  likely  to  occur.  The  object  is  the  same  in  both  in- 
stances, to  afford  a  guaranty  against  the  same  crisis.  In 
other  •words,  both  are  done  for  the  purpose  of  eluding  a^  •  134  ] 
belligerent  right,  either  present  or  expected.  Both  contracts 
are  framed  with  the  same  animo  frauda/ndi^  and  are,  in  my  opinion, 
justly  subject  to  the  same  rule. 


1  [See  The  Yrow  Margaretha,  1  C.  Bob.  336,  notes.] 
«  [4  C.  Bob.  121.] 
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Upon  the  general  ground,  also,  of  guarding  against  fraud,  it 
appears  to  me  to  be  equally  necessary  to  apply  the  same  rule  to 
antecedent  contracts  of  this  nature.  The  danger  and  extent  of  the 
mischief  to  be  apprehended  is  perhaps  greater,  as  it  is  the  only 
method  by  which  the  accumulation  of  colonial  produce  could  be 
brought  home.  It  is  to  be  observed,  also,  that  the  destination  is 
from  the  colony  to  the  port  of  the  mother  country ;  in  which,  with 
the  slightest  management,  a  system  of  protecting  the  interests  of  the 
enemy  might  be  constructed  which  no  vigilance  could  detect.  I  am 
of  opinion,  therefore,  that  if  the  papers  and  letters  which  have  been 
produced,  do  suflSciently  establish  the  purpose  attributed  to  the  con- 
tract,— if  it  is  proved  to  have  been  built  immediately  and  funda- 
mentally on  the  contemplation  of  war,  on  the  part  of  the  seller,  and 
that  it  would  not  otherwise  have  fallen  into  the  hands  of  the  pur- 
chaser, it  is  an  illegal  contract,  and  must  so  be  held  on  every  ground 
on  which  similar  contracts  in  time  of  war  have  been  held  to  be 
invalid. 

It  remains,  then,  only  to  consider  the  evidence  of  this  fact ;  though 
perhaps  a  preliminary  question  might  not  unfairly  be  raised,  which 
would  have  excluded  all  other  observations;  namely,  whether  in 
truth  this  contract  was  a  bond  fide  transfer.  I  shall  not  think  it 
necessary  to  go  through  these  papers  particularly  with  that 
[  •  135  ]  view,  farther  than  to  observe,  that  there  *  are  passages 
which  do  exhibit,  to  my  apprehension,  strong  grounds  of 
suspicion  that  it  was  not  a  bond  fide  contract  in  itself.  The  claim  is 
given  for  Mr.  Jonassen  of  Embden,  who  is  described  to  be  a  person 
of  property,  though  I  do  not  recollect  the  name  in  the  various  trans- 
actions of  the  last  war,  which  have  brought  to  our  notice  the  names 
of  most  houses  of  extensive  credit  at  Embden.  He  seems  to  have 
been  a  sole  trader,  as  he  appears,  from  a  circular  letter  exhibited  in 
the  evidence,  to  have  just  formed  a  new  partnership  after  the  com- 
ipencement  of  this  ^nsaction.  This  large  purchase  was  made, 
therefore,  on  his  own  sole  credit  It  appears,  likewise,  that  there  is 
a  house  of  the  same  name  at  Amsterdam,  and  that  payment  was  to 
be  made  by  bills  drawn  on  them.  I  will  not  venture  to  say  whether 
Mr.  Jonassen  had  any  connection  with  that  house  or  not,  but  every 
body  must  perceive  that  such  a  circumstance  would  at  least  afford 
no  inconsiderable  facility  to  cover  a  transaction  of  this  kind.  I 
observe  likewise  that  this  contract  stands  not  only  on  the  sole  com- 
mercial credit  of  Mr.  Jonassen,  but  on  his  sole  credit,  also,  in  point 
of  veracity,  since  none  of  his  clerks,  nor  any  other  persons  associated 
in  the  transaction,  have  been  examined.  Only  one  person,  a  notary- 
public  at  Amsterdam,  attests, "  that  he  perceives  by  Mr.  Green's  copy- 
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book  that  Jonassen's  letters  were  actually  answered;  that  he  in- 
spected the  original  bills  of  exchange,  and  made  copies  of  them." 
Mr.  Jonassen  states  in  his  affidavit,  "  that  he  bought  the  goods  for 
himself  and  his  partakers,  (though  it  does  Hot  appear  who  these  par- 
takers are,  nor  whether  they  might  not  be  trustees  for  the  house 
at  Amsterdam,)  that  it  was  a  bond  fde  transaction,  *  that  [  *  136  ] 
the  bills  of  exchange  were  true  and  genuine,  and  that  the 
letters  were  really  despatched,  and  w^ere  genuine  and  original."  The 
magistrates  by  whom  they  are  authenticated,  certify,  "  that  as  they 
were  exhibited  to  them,  and  bore  the  post-mark,  they  could  not  refuse 
to  certify  that  they  were  true  and  genuine."  This  is  the  whole 
guaranty  that  is  offered  of  the  actual  occurrence  of  such  a  transac- 
tion, except  the  production  of  the  letters  themselves.  I  cannot  but 
think  that  this  proof  would  be  very  insufficient  to  entitle  the  party  to 
restitution.  Other  persons  are  stated  to  be  partakers,  though  it  is 
not  shown  who  they  were,  nor  whether  they  were  even  known  to  Mr. 
Jonassen.  That  his  affidavit  alone  should  be  sufficient  to  authenti- 
cate the  whole  fairness  and  reality  of  this  contract,  would  be  too 
much  to  maintain. 

It  is  material,  however,  to  observe  the  manner  in  which  the  trans- 
action begins.  The  king's  message  to  parliament,  of  the  8th  of 
March,  1803,  could  not  but  have  produced  a  considerable  sensation 
on  the  continent  The  first  letter  that  is  exhibited  is  from  the 
owners  in  Holland,  of  the  25th  March,  and  seems  to  be  introduced 
chiefly  for  the  purpose  of  showing  that  there  had  been  a  commercial 
connection  between  the  parties  before,  though  it  was  reduced  to  a  very 
languishing  state.  To  this  letter  no  answer  is  produced.  The  first 
letter  of  Mr.  Jonassen  is  of  the  12th  of  April,  written  in  answer  to 
one  of  the  9th,  which  was  an  answer  to  one  of  the  1st,  written  by 
Mr.  Jonassen,  though  that  letter  is  not  produced.  It  is  not  improba- 
ble that  this  letter  of  the  1st  might  have  thrown  some  light  on  the 
real  character  of  the  contract,  as  containing  some  observa- 
tions on  the  necessary  steps  *  to  be  taken  in  conducting  [  *  137  ] 
such  a  transaction  in  that  critical  situation  of  affairs,  as  in 
Mr.  DeConinck's  case  it  may  be  remembered,  the  first  invitation 
came  from  him.  In  the  letter  of  the  9th  of  April,  the  Dutch  oWners 
advert  to  the  uncertain  prospect  of  affairs,  and  ask  if  they  can  get 
goods  coming  from  the  Dutch  colonies  neutralized,  by  which  expres- 
sion they  must,  I  think,  be  understood  to  point  explicitly  to  a  state 
of  war.  The  answer  of  Mr.  Jonassen  is  material,  as  it  at  least 
shows  that  the  contract  took  place  under  an  avowed  necessity  on  the 
part  of  the  Dutch  owners,  arising  out  of  their  apprehensions  of  war. 
He  writes  to  them  in  these  terms :  "  Your  apprehensions  are  just,  but 
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you  must  not  flatter  yourself  that  it  will  be  suflGicient  merely  to  neu- 
tralize the  property.  The  English  have  shown,  during  the  late  war, 
that  they  knew  how  to  discern  property  neutralized  from  that  which 
is  reaUy  Prussian.  For  my  part,  I  will  have  nothing  to  do  with 
such  transactions,  nor  do  I  believe  that  any  respectable  house  in 
Embden  will  be  found  to  engage  in  them."  I  hope  that  this  could 
be  no  news,  that  no  house  of  real  dignity  and  true  credit  would 
engage  in  such  a  system  of  fraud  and  perjury ;  though  one  hardly 
sees  how  the  credit  of  the  house  was  of  any  consequence,  since 
nothing  more  was  wanted  than  a  mere  neutral  name  to  hang  to 
their  goods.  He  goes  on  :  "I  cannot  serve  you."  On  which,  I  can- 
not but  observe,  that  they  had  not  proposed  it  to  him;  they  had 
merely  asked  if  it  could  be  done  at  Embden.  Then  comes  some- 
thing which  might,  perhaps,  in  its  references,  be  not  immaterial :  "  If  I 

can  render  myself  useful  to  you  in  any  other  manner,  I  shall 
[  *  138  ]  •  be  happy  to  serve  you."     Whether  any  thing  had  passed 

before,  I  am  not  authorized  to  say ;  but  it  is  not  improbable 
that  this  might  relate  to  some  other  proposals  which  he  had  held  out. 
In  the  answer  to  this  letter,  the  persons  in  Holland  write :  "  We  have 
the  greatest  satisfaction  in  finding  that  you  decline  to  neutralize."  I 
say  again,  they  had  never  asked  him  to  undertake  it ;  they  had  only 
desired  to  be  informed,  whether  it  was  feasible  at  his  place.  Surely 
such  inconsistencies  betray  strong  marks  of  a  correspondence  not 
genuine.  The  letter  goes  on  :  "  Since  neutralizing  is  not  possible, 
could  not  the  goods  be  sold  at  your  place  after  shipment,  to  secure 
us  against  a  total  loss  ?  "  Can  there  be  a  more  explicit  declarationi 
that  the  seller  was  led  to  enter  into  this  transaction,  only  as  an  expe- 
dient to  save  his  goods  from  the  danger  of  war,  which  he  considered 
as  imminent  and  certain.  This  letter  was  written  on  the  9th  of 
April,  and  was  received  on  the  12th,  and  on  the  very  day  of  the 
receipt  does  Mr.  Jonassen  take  on  himself  this  large  contract ;  or,  if 
there  were  other  partakers,  who  do  not  appear,  it  would  not  be  less 
extraordinary,  that  with  so  short  a  time  for  deliberation  with  them, 
Mr.  Jonassen  should  take  on  himself  the  responsibility  as  the  princi- 
pal at  least,  and  as  the  only  person  who  appears  to  have  been  known 
to  the  sellers  in  this  transaction.  The  next  letter  is  from  Amster- 
dam, and  mentions  advices  received  of  the  shipments  from  Surinam. 
It  adverts  again  to  the  prospect  of  public  affairs,  and  says,  "  as  no 
reliance  can  be  placed  on  our  underwriters."  There  was  an  elid  of 
insurance,  then ;  that  is  obvious.     The  owners  were  insured  against 

sea  risk,  but  not  against  the  chance  of  war ;  against  that 
[  *  139  ]  there  was  no  one  to  *  be  found  who  would  insure  them. 

They  then  proceed,  —  "these  circumstances  alone  induce 
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US  to  accede  to  your  proposal,"  and  mention  is  made  "  that  Mrs. 
Noble  would  be  glad  to  enter  into  the  same  engagement"  This 
letter  was  received  on  the  3d  of  May,  as  it  appears  from  the  indorse- 
ment On  the  very  same  day  Mr,  Jonassen  answers  it,  professing 
his  willingness  to  engage  in  the  contract  The  next  letter  from 
Amsterdam,  of  the  7th  of  May,  mentions  that  as  this  is  a  business 
which  requires  despatch,  our  partner,  Mr.  R        ,  will  proceed  to  your 

place  to  terminate  the  business  with  you.     At  this  time  Mr.  R- 

had   not  set  out     On  the   10th  of  May,  Mr.  Jonassen  writes  in 

answer  to  the  letter  of  the  7th,  giving  notice  of  Mr.  R 's  arrival, 

and  states  that  they  had  already  been  treating,  but  had  not  come  to 

any  agreement     On  the  same  day,  Mr.  R writes  to  his  partners 

in  Holland,  "  that  there  was  no  time  to  be  lost ;  that  Mr.  Jonassen 
was  very  tenacious ; "  yet,  strange  as  it  wiU  appear,  the  contract  was 
drawn  up  in  all  its  forms,  bearing  date  on  this  very  day,  when  both 
parties  represent  themselves  to  be  still  treating,  but  at  variance  in 
their  terms.  I  cannot  say  that  all  this  may  not  possibly  have  taken 
place,  as  it  is  represented ;  but,  added  to  the  other  features  of  the  case, 
such  an  apparent  precipitation  in  the  most  material  part  of  the  nego- 
tiation, does,  I  think,  very  considerably  heighten  the  improbability  of 
the  transaction.  There  are  many  other  passages  on  which  similar 
observations  might  be  made,  unfavorable  to  the  reality  of  the  con- 
tract There  are  still  more  that  might  be  produced  to  show  the 
repeated  acknowledgment  of  the  parties,  that  nothing  else 
than  an  absolute  necessity,  arising  from  approaching  *  hos-  [  *  140  ] 
tilities,  could  have  induced  the  Dutch  owner  to  sell.  "  They 
are  congratulated  on  having  saved  a  part  of  their  property."  In 
short,  it  would  be  only  to  consume  time  unnecessarily,  if  I  were  to 
particularize  all  the  passages  that  tend  to  establish  to  a  demonstra- 
tion that  the  contract  was  made  only  as  an  expedient  for  avoiding 
the  consequences  of  war,  which  both  parties  considered  as  inevitable. 
This  is  sufficient  to  support  the  principle  which  I  have  ventured  to 
lay  down,  that  the  same  rule  of  law  is  to  be  applied  to  such  con- 
tracts in  transitu^  made  in  anticipation  of  war,  as  are  applied  to 
similar  contracts  in  time  of  actual  hostilities.  I  have  ahready  ad- 
verted to  some  unfavorable  observations  that  might  be  made  as  to 
the  reality  of  the  transaction.  On  that  part  of  the  case  it  might  also 
be  farther  observed,  that  the  property  was  to  have  gone  into  the 
hands  of  the  seller,  where  the  whole  agreement  might  have  been 
rescinded  y  that  this  circumstance  would  very  much  facilitate  the 
cover  of  fraud ;  at  the  same  time  that  it  does,  perhaps,  throw  some 
degree  of  improbability  on  the  transaction,  that  a  foreign  merchant 
should  engage  in  so  large  a  purchase  with  persons  who  were  never- 
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theless  to  take  the  actual  possession  of  the  goods,  though  he  appears 
to  have  had  but  very  slender  dealings  with  them  before.  The  letter 
which  opens  the  transaction  is  not  produced,  and  there  are  many 
other  things  which  might  induce  me  to  suspect  that  it  is  not  a  real 
and  genuine  transfer.  But  taking  it  to  be  a  bond  fide  contract,  yet 
being  formed  in  transitu^  for  the  purpose  of  withdrawing  the  property 
from  capture,  it  does  intimately  partake  of  the  nature  of  those  con- 
tracts, which  have,  in  the  repeated  decisions  of  this,  and  of  the 
Supreme  Court,  been  pronounced  nuU  and  invalid ;  and  I  pronounce 
this  property  subject  to  condemnation. 


[  *  141  ]  *  JuFFRow  Catharina,  Hanscu. 

March  13,  1804. 

Licence  for  raw  materials.    Lace  not  properly  included. 

Favorable  considerations  arising  from  the  situation  of  the  parties,  and  the  circumstance  of 
the  orders  having  been  given,  previous  to  the  war,  without  an  opportunity  of  counter- 
manding.   Hestitution.i 

This  was  a  case  respecting  the  due  application  of  a  license  for  the 


I  [The  United  States  have  made  treaty  stipulations,  respecting  withdrawal  of  pro- 
perty purchased  before  war,  with  the  following  countries :  — 

Algiers,  viii.  Stat,  at  Large     186 

Brazil,  viiL  «  "         896 

Central  America,   viii.  "  "        334 

Chili,  viii.  "  "         439 

Colombia,  viii.  "  "         316 

Costa  Rica,  xi.  «<  "        

Ecuador,  viii.  "  **         546 

France,  .viii.  "  "         20,182 

Great  Britain,  viii.  "  "        128 

Guatemala,  x.  "  "        

Mexico,  viii.  "  «*     422 

Morocco,  viii.  "  "         104 

"  ix.  «  "         989 

Netheriands,  viii.  «  «        ,.-..42 

New  Granada,  ix.  «  «        894 

Peru,  X.  «  «        

Prussia,  viiL  «  «        174 

Spain,  viii.  "  "        144 
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importation  of  certain  raw  materials  from  France,  namely,  whether 
a  parcel  of  lace  could  be  held  to  come  under  that  description. 

Judgment. 
Sir  W.  Scott.  This  lace  was  shipped  under  an  order  given 
before  hostilities ;  and  it  is  argued,  on  the  part  of  the  captors,  that 
lace  is  an  article  which  cannot  be  included  under  the  terms  raw 
materials ;  that  no  protection  can  be  derived  from  the  license ;  and 
that  the  original  order  ought  to  have  been  countermanded  at  the 
breaking  out  of  the  war.  Certainly  if  a  license  is  to  be  deemed 
necessary,  it  will  be  difficult  to  say  that  the  particular  license  alluded 
to  in  the  present  case  can  avail  to  the  protection  of  this  shipment. 
But  there  are  some  considerations  applying  to  the  manner  in  which 
this  shipment  had  originated,  which  may  entitle  it  to  more  indul- 
gence. It  appears  that  goods  were  sent  out  from  this  country  to 
Flanders,  and  that  an  order  was  given,  at  the  same  time,  for  a  return 
of  certain  other  foreign  articles,  and,  among  the  rest,  for  this  lace. 
It  seems  that,  when  an  order  is  given  for  lace,  it  is  put  into  a  state 
of  preparation,  and  that  more  time  is  required  to  countermand  an 
order  for  this  article  than  for  others,  on  which  less  labor  and  prepara- 
tion is  required.  It  is  a  work  of  long  and  slow  process,  in  which 
advances  must  be  made  to  the  manufacturers;  and  although  the 
demand  on  that  account  against  the  merchant,  would  be 
suspended  during  hostilities,  it  *  might  be  difficult  to  relieve  [  *  142  ] 
the  British  merchant  from  the  demand,  when  the  foreign 
correspondent  was  rehabilitated  and  restored  to  his  right  of  action  by 
the  return  of  peace.  It  is  to  be  remembered  also,  that,  during  the 
present  hostilities,  there  has  been  a  more  than  ordinary  difficulty  in 
carrying  on  any  correspondence  with  the  enemy's  countries ;  a  cir- 
cumstance for  which  the  court  has,  in  other  cases,  thought  it  not 
unreasonable  to  make  some  allowance.  It  does  not  appear  that  the 
party  had  an  opportunity  of  countermanding ;  and  although  it  would 
have  been  more  satisfactory,  and  a  more  guarded  proceeding  on  the 
part  of  the  British  merchant,  to  have  applied  for  a  license  for  the 
special  importation  of  this  article,  under  the  circumstances  of  his 


Sweden,  viii.  Stat  at  Large     68,  72,  74 

Venezuela,  viii.  "        **        478 

A  citizen  cannot  legally,  afler  war,  withdraw  bis  goods,  though  purchased  before  the 
war,  from  the  enemy's  country.  The  Rapid,  1  Gall.  295 ;  S.  C.  8  Cranch,  155 ; 
The  St.  Lawrence,  1  Gall  470 ;  S.  C.  9  Cranch,  120 ;  The  Alexander,  1  Gall.  532 ; 
S.  C.  8  Cranch,  169;  The  Yenus,  8  Cranch,  253.  But  see  The  Brig  Dart,  1  Stew. 
B.  301.] 
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case,  there  are  sufficient  considerations  to  induce  the  court  to  think 
favorably  of  this  claim.  There  seems  to  have  been  no  intention  to 
dissemble ;  it  was  owing  to  the  erroneous  conception  of  the  enemy's 
shipper  that  this  article  was  put  on  board,  to  take  the  benefit  of  a 
license  that  had  been  procured  for  other  articles  in  this  vessel.  It  is, 
therefore,  in  this  point  of  view,  distinguishable  from  Mr.  Hankejr's 
case,  in  which  the  shipment  was  made  here,  where  the  party  had 
still  the  dominion  over  the  goods,  and  the  power  to  stop  them  from 
proceeding.  Here  the  dominion  was  in  the  enemy's  shipper,  under  a 
discretion  reposed  in  him  by  orders  before  the  war,  and  which  the 
importer  is  not  shown  to  have  had  any  opportunity  of  countermand- 
ing. I  wish  it  to  be  understood  that,  by  this  decree,  the  necessity  of 
obtaining  a  license  is  not  in  any  degree  relaxed.     On  the  contrtury, 

this  court  cannot  sufficiently  inculcate  the  duty  of  applying, 
[  *  143  ]  in  all  cases,  for  the  protection  of  a  license,  where  *  property 

is  to  be  withdrawn  from  the  country  of  the  enemy ;  it  is, 
indeed^  the  only  safe  way  in  which  parties  can  proceed.  Without 
meaning  in  the  least  to  weaken  the  force  of  this  obligation,  I  think 
the  claim,  under  the  particular  circumstances  of  this  case,  is  justly 
entitled  to  the  favorable  considerations  which  I  have  thrown  out,  and 
I  shall  direct  this  property  to  be  restored. 


The  Wilhelmsbero,  Lubben. 

March  16,  1804. 

Convenient  port  under  the  Prize  Act,  [instmctioxis  to  priyateen,]  how  considered,  as  to  the 
liberty  of  captors  to  choose  the  ports  to  which  thej  bring  vessels  for  adjadicatioxL^ 

This  was  a  question  of  costs  and  damages,  owing  to  the  neglect 
of  the  captor,  in  not  bringing  the  vessel  into  what  could  be  reason- 
ably termed  a  convenient  port,  under  the  instructions  to  privateers. 

JtnoaMENT. 
Sir  W.  Scott.     This  ship  was  seized  on  a  voyage  from  Amster- 


1  [For  other  cases,  as  to  «  convenient  ports,"  see  The  Anna,  6  C.  Bob.  884 ;  The 
WftshiEgton,  6  C.  Bob.  275 ;  The  Catharina  Elizabeth,  1  Acton,  809 ;  The  Schooner 
lively,  1  GaU.  815.] 
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dam  to  Archangel,  under  a  suspicion,  I  presume,  of  Dutch  property. 
She  was  going  in  ballast,  to  bring  a  cargo  to  Amsterdam,  and 
appears  to  have  been  very  much  in  the  habit  of  Dutch  trade,  parti- 
cularly during  the  war.  On  these  and  other  grounds,  it  could  not  be 
fairly  denied  that  there  were  circumstances  to  justify  the  seizure; 
but  the  second  act,  of  sending  the  vessel  to  such  a  place  as  Shetland, 
is  not  so  defensible.  The  Prize  Act  undoubtedly  gives  the  captor 
some  latitude  on  this  subject  He  is  directed,  generally,  *'  to  send 
his  prize  to  some  convenient  port."  Shetland  caimot,  I 
think,  be  considered  in  any  *  manner  as  such  a  port  It  is  [  *  144  ] 
a  place  where  the  captor  cannot  get  advice ;  much  less  can 
the  claimant  learn  in  what  manner  to  proceed,  or  where  to  resort  for 
justice.  The  captor  is  certainly  not  justified,  under  the  instructions, 
to  select  any  port  that  he  pleases.  It  must  be  a  convenient  port ; 
and  in  that  consideration  the  convenience  of  the  claimant,  in  pro- 
ceeding to  adjudication,  is  one  of  the  first  things  to  which  the  atten- 
tion of  the  captor  ought  to  be  addressed.  If  the  vessel  had  been 
sent,  in  the  first  instance,  to  Leith,  or  Berwick,  or  to  any  of  the  prin- 
cipal northern  ports  of  this  kingdom,  the  consequences  that  have 
arisen  in  this  case  could  not  have  ensued.  The  papers  were  brought 
in  on  the  2d  of  August,  but  nothing  more  was  done  till  the  16th. 
In  the  mean  time,  the  vessel  was  removed  to  Leith,  and,  on  the  23d 
of  August,  an  offer  was  made  to  release.  Surely  it  cannot  be  main- 
tained that  no  damage  had  accrued  at  this  time,  when  the  offer  was 
made.  The  master  swears  that  he  could  not  obtain  his  papers,  and 
that  it  was  too  late  in  the  year  to  prosecute  his  voyage  to  Archangel. 
The  offer,  it  seems,  was  rejected  on  this  account,  and  because  there 
was  no  reservation  of  costs  and  damages,  which  might  very  pru- 
dently, and  in  most  cases  very  safely,  be  made.  I  cannot  think  that 
the  neutral  master  acted  in  any  manner  improperly  in  declining 
such  an  offer ;  being  only  told  to  go  about  his  business,  and  that  he 
would  hear  no  more  of  the  matter.  To  release  a  vessel  in  this  sum- 
mary manner,  without  her  consent^  after  she  was  once  brought  in, 
would  be  contrary  to  the  directions  of  the  Prize  Act  Upon  the 
whole,  considering  that  the  court  is  called  upon  to  beat  down  and 
discourage  the  notion  that  captors  may  carry  their  prize 
wherever  *  they  please,  and  that  the  injury  sustained  in  this  [  *  145  ] 
case  has  proceeded  entirely  firom  that  mistake,  I  shall  allow 
one  month's  demurrage,  and  the  expenses  of  the  present  hearing. 
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The  Driver,  Casbman. 

April  17  and  25, 1804. 

Begistrar's  report  confirmed,  as  to  interest  upon  interest,  on  an  account  settled  bj  the  report 

of  the  registrar  and  merchants  two  years  before. 
Expenses  of  poundage,  in  cases  of  costs  and  damages,  not  chargeable  to  the  claimants. 

This  was  one  of  the  Cape  Nicola  Mole  cases,  and  now  came  on 
upon  objection  taken  to  the  report  of  the  registrar  and  merchants, 
namely,  that  in  estimating  costs  and  damages  they  had  allowed  inte- 
rest upon  interest 

The  Registrar  said  —  That  they  did  not  usually  allow  interest 
upon  interest ;  but  that  the  ground  of  the  present  report  was,  that 
the  account  had  been  made  up  two  years  ago,  and  that  from  that 
time  they  had  allowed  interest 

Judgment. 
Sir  W,  Scott.  This  is  one  of  that  unfortunate  class  of  cases 
from  Cape  Nicola  Mole,^  in  which  this  court  has  felt  itself  under  the 
necessity  of  decreeing  restitution,  with  costs  and  damages.  The 
report  of  the  registrar  and  merchants  was  made,  and,  if  not  objected 
to,  it  was  to  be  taken  as  confirmed.  No  objection  has  been  taken, 
and,  therefore,  it  must  stand  confirmed.  Some  short  time  is,  I  pre- 
sume, usually  allowed  for  payment ;  but  here  the  matter  has  been 
suspended  for  a  considerable  time,  owing,  as  I  am  informed,  to  an 

appeal  that  was  entered  on  the  part  of  the  captor.     The 
[  •  146  ]  usual  rule  undoubtedly  is,  not  to  give  interest  on  *  interest ; 

but  when  interest  has  been  given,  and  the  account  is  made 
up,  the  interest  then  becomes  principal,  on  which  it  is  not  unreason* 
able  that  farther  interest  may  be  decreed,  similar  to  what  is  done  in 
the  Court  of  Chancery.  Some  time  is  to  be  allowed  for  the  conve- 
*  nience  of  payment ;  for  that,  and  for  the  confirmation  of  the  regis- 
trar's report,  I  shall  allow  a  deduction  of  two  months,  and  confirm 
the  report,  as  to  interest  given  from  two  months  after  the  report  was 
brought  in  by  the  registrar.^ 

^     '  The  Haldah,  supra^  yoI.  S,  p.  285,  and  other  cases. 

*  In  this  case,  on  a  former  day,  (13th  March,  1804,)  the  registrar  had  asked  hj 
whom  the  expense  of  poundage  was  to  be  borne,  whether  hj  the  claimant  or  tho 
captor,  under  a  decree  of  costs  and  damages.  Coubt — I  think  a  party  having  a 
decree  for  costs  and  damages  is  to  be  protected  against  the  expense  of  poundage. 
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The  Brio  Louis. 

April  20,  1804. 

Prize  agents  subject  to  the  order  of  the  Prize  Court  for  interest  of  money  detained  in  their 

hands* 

This  was  one  of  the  Cape  Nicola  Mole  cases,  in  which  a  motion 
was  made  on  the  part  of  Messrs.  Willis  &  Waterhouse,  as  agents 
of  the  captor,  that  they  migl^t  be  dismissed,  on  a  statement  that  they 
had  given  a  bill  for  the  amoimt  of  the  money  in  their  hands,  and  that 
the  bills  had  been  paid. 

CofUra.  Laurence  prayed —  That  the  court  would  decree  them  to 
pay  interest,  and  the  costs  of  the  proceeding. 

^Swabeyy  in  reply.    The  captors  may  be  liable  to  interest,  [  *  147  ] 
but  how  far  their  agents  can  be  held  liable  in  this  court,  is  a 
question  now  depending  in  prohibition  ^  before  the  Court  of  King's 
Bench,  on  an  order  to  that  effect  made  on  these  parties  in  the  Court 
of  Appeal    It  is  prayed,  therefore,  that  this  question  may  stand 
over.   . 

Court.  It  will  be  understood  that,  if  the  court  before  which  the 
prohibition  is  depending,  shall  hold  that  agents  are  properly  liable  to 
interest,  under  the  decree  of  the  Prize  Court,  I  shall  hold  that  liability 
to  attach  on  Willis  &  Waterhouse  in  the  present  case.  It  would  be 
the  greatest  hardship  on  the  captors,  to  throw  the  demand  for  interest 
on  them,  when  the  agents  have  all  the  time  had  t}ie  use  of  the  money, 
merely  because  it  has  happened  that  the  monition  was  first  taken  out 
against  the  captors.^     As  to  the  expenses,  they  have  been  incurred 


An  express  decree  of  costs  and  damages  mnst  go  to  erery  thing  In  the  way  of  com- 
pensation. So  in  other  cases,  that  are  not  cases  of  costs  and  damages,  but  where  the 
captors  are  the  persons  suing  out  the  commission,  the  poundage  is  paid  by  them. 

1  In  the  case  alluded  to,  (The  Polly,  Davis,)  the  Ck)urt  of  Appeal  had  made  a  decree 
of  interest  agunst  the  agents.  On  prohibition  brought  in  the  Court  of  ^^ng's  Bench, 
that  court  held  that  the  jurisdiction  of  the  Prize  Court,  exercised  over  the  proceeds 
and  over  the  agents  who  had  been  in  possession  of  those  proceeds,  was  well  founded. 
WiSi^  against  the  Commissioners  of  Appeal  in  Prize  Causes,  Easter  Term,  1804, 
5  East,  22. 

>.  In  the  case  of  The  Polly,  the  first  decree  of  the  Lords  of  Appeal  for  interest  was 
against  the  captors. 

9* 
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principally  by  the  indulgence  that  has  been  shown  to  these  agents, 
for  the  accommodation  of  their  affairs,  and  they  must  fall  on  them. 


[  •  148  ]  •  The  Urania,  Walker. 

May  1,  1804. 

Allegation  pleading  affidavits,  in  a  case  of  joint  captore  by  plea  and  proof,  rejected.    [A  non- 
commissioned ship  is  entitled  to  salvage  on  recapture.]  ^ 

This  was  a  case,  on  the  admission  of  an  allegation  of  joint  recap- 
ture, on  the  part  of  the  king's  ship,  The  Glenmore,  pleading  the  affi- 
da^ts  of  some  French  sailors  who  were  on  board  the  recaptured  ship. 
The  recapture  was  made  by  a  non-commissioned  vessel,  and  pro- 
ceedings were  first  instituted  on  the  part  of  the  admiralty,  as  for 
droits  of  admiralty,  but  were  discontinued.  The  Loyal  Briton  after- 
wards appeared  demanding  salvage  in  her  own  right 

In  support  of  the  allegation,  the  King^s  Advocate  and  Arnold. 
The  first  point,  which  appears  one  of  considerable  importance,  is 
whether  the  non-commissioned  vessel  has  emy  persona  standi  before  the 
court  In  the  case  of  an  original  capture,  she  could  not  maintain  an 
interest  in  prize.^  In  recapture,  also,  which  partakes  intimately  of  the 
nature  of  prize,  the  same  principle  seems  equally  to  bar  the  non-com- 
missioned person  from  maintaining  a  suit  for  salvage ;  and,  it  is  pre- 
sumed, that  no  instance  can  be  produced,  in  which  such  an  interest 
has  been  pronounced  for. 

Court.  Surely  a  distinction  has  been  always  held  in  cases  of  sal- 
vage. There  must  be  many  cases  in  which  the  claims  of  non-com- 
#  missioned  persons  have  been  allowed  for  salvage,  on  retaking  pro- 
perty out  of  the  hands  of  the  enemy.  The  words  of  the  Prize  Act,^ 
appear  to  me  clearly  to  recognize  such  a  practice ;  which  direct  sal- 
vage to  be  paid  on  recapture  by  his  Majesty's  ships  of  war,  or  any 
privateer,  or  other  ship  or  vessel  or  boat  under  his  Majesty's  protec- 
tion and  obedience.     Objection  overruled. 


*  [The  Helen,  8  C.  Bob.  128 ;  The  ProgresB,  1  £dw.  214 ;  The  Hope,  Hay  k 
Marriott,  216.] 
8  Section  89. 
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*  The  King^s  Advocate.  A  second  question  turns  upon  the  [  *  149  ] 
form  of  proceeding.  The  claim  for  salvage  was  first  insti- 
tuted on  the  part  of  the  admiralty  by  affidavits,  and  at  that  time  the 
joint  captor  prepared  himself  in  the  same  way,  by  taking  the  affidavits 
which  are  now  ofiered.  The  Proctor  of  the  Admiralty  declined  to 
proceed  farther ;  and  the  non-commissioned  captors  have  commenced 
a  suit,  on  their  own  behalf,  by  plea  and  proof.  To  this  the  joint  cap- 
tor has  nothing  to  oppose  but  these  affidavits,  as  the  French  crew 
have  all  left  the  kingdom.  Whilst  the  cause  was  first  proceeding  in 
the  form  of  affidavits,,  the  joint  captors  were  justified  in  relying  on 
these  affidavits,  as  sufficient  evidence.  It  is  hoped,  thetefore,  that  the- 
court  will,  under  the  particular  circumstances  of  the  case,  think  them 
still  admissible,  and  sdlow  them  to  be  pleaded  in  this  allegation. 

On  the  other  side,  Laurence.  Whilst  it  was  uncertain  whether 
some  part  of  the  cargo  might  not  be  droits  of  admiralty,  the 
Proctor  of  the  Admiralty  gave  an  appearance,  and  took  one  or  two 
affidavits,  but  soon  declared  that  he  proceeded  no  farther.  We  are 
called  upon  to  propound  our  interest,  and  in  doing  that,  are  in  no 
manner  bound  by  the  mode  in  which  the  Proctor  for  the  Admiralty 
had  proceeded.  The  cause  must  go  on  in  the  regular  way.  These 
voluntary  affidavits  cannot  be  received. 

Judgment. 
Sir  W.  Scott.     There  is  a  fact  pleaded  in  this  aUegation,  which, 
if  I  understand  it  rightly,  may  be  very  material.    It  is  sj»ted, 
"  that  when  The  Glenmore  *  took  possession,  there  was  no  [  *  150  J 
British  seaman  on  board,  except  the  first  and  second  mate 
of  The  Loyal  Briton,  who  delivered  the  papers  to  the  officers  of  The 
Glenmore,  with  an  intimation  that  the  British  registrar  was  on  board 
The  Loyal  Briton."     If  that  is  a  true  representation,  there  could  be 
no  want  of  evidence;  as  these  mates  might  be  examined.     With 
regard  to  the  nature  of  the  capture,  also,  it  is  to  be  observed,  that  if 
the  register  was  produced,  there  could  be  no  want  of  evidence  that 
this  was  a  British  ship.     She  was  brought  into  Cork,  and  there  the 
salvage  was  settled,  and  the  vessel  was  permitted  to  proceed  on  her 
original  destination,  under  the  provisions  of  the  Prize  Act^    It  was 
known  then  that  this  was  a  recapture,  and  that  there  was  a  private 
non-commissioned  vessel,  asserting  to  be  the  sole  recaptor ;  because 
.  the  Proctor  of  the  Admiralty  appeared  so  soon  as  28th  July,  1801, 


1  Sect.  41. 
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alleging  it  to  be  a  sole  recapture  by  The  Loyal  Briton.  Why  it  was 
made  a  case  of  droits,  I  ceinnot  see,  because,  according  to  all  the 
ideas  which  I  have  been  taught  to  entertain  on  the  -subject,  the  non- 
corainissioned  vessel  was  fully  competent  to  assert  an  interest  in  sal- 
vage ;  and  this,  in  my  opinion,  is  fully  confirmed  by  the  words  of  the 
Prize  Act  Then  the  whole  case  is  resolved  into  this  question.  Whe- 
ther The  Loyal  Briton  was  the  sole  recaptor  or  not  ?  and  this  is  a 
question  which  cannot  be  permitted  to  be  settled  by  affidavits.  If 
there  m  any  defect  of  evidence,  it  has  been  produced  by  the  neglect 
of  the  parties ;  but  it  does  not  appear  to  me  that  there  must  neces- 
sarily be  any  such  defect,  as  the  mates  of  The  Loyal  Briton  may  be 
exambied. 

Articles  of  the  allegation,  pleading  the  affidavits,  rejected.  ^ 


[ '  151  ]  •  The  Prima  Vera. 

Maj  1,  1804. 

Monition  directed  to  issne  against  [deputy]  principal  registrar,  to  pay  in  proceeds,  sns- 
pciided,  on  showing  that  he  had  remitted  the  money  to  a  particular  house  in  London,  by 
the  order  cud  direction  of  the  principal  registrar. 

Ifi  this  case  a  monition  had  been  taken  out  against  the  deputy 
registrar  of  the  Vice- Admiralty  Court  of  Martinique,  to  bring  in 
certain  proceeds.  In  answer  to  the  monition,  it  was  now  stated  in 
his  affidavit,  "  that  the  money  had  been  by  him  remitted  to  the  house 
of  Forbes  &  Co.,  in  London,  to  be  deposited  in  the  bank  by  the 
direction  of  the  principal  registrar,  and  that  he  verily  believes  that  it 
was  received  and  invested.'' 

,  The  King's  Advocate  contended — That  the  return  was  Insoffi* 
dent;  that  the  parties  had  a  right  to  look  to  the  deputy  registrar, 
who  was  the  ostensible  person  in  the  execution  of  the  office,  and 
received  considerable  emoluments  from  it ;  and  prayed  that  the  court 
would  enforce  the  demand,  by  granting  an  attachment  against  hinoi. 

The  Court  asked  why  the  monition  had  not  been  taken  out 
against  the  principal. 

The  King's  Advocate  said  —  That  this  gentlemen  was  the  ostensi- 
ble person,  and  that  the  principal  was  abroad. 
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The  Court.  As  the  question  is,  whether  the  principal  or  the 
deputy  registrar  shall  be  made  the  responsible  person,  I  should  be 
unwilling  to  determine  such  a  point,  especially  by  taking  the  party 
into  custody,  without  farther  consideration. 

On  a  subsequent  day,  May  the  16th,  the  court  declined  to  grant 
the  attachment,  or  to  dismiss  the  party,  but  directed  a  monition  to 
issue  against  the  principal  registrar. 


•  The  Zacheman,  KjraepUen.  [  *  152  ] 

May  1,  1804. 

Swedish  treaty.  Detention  of  a  Swedisli  ship  brought  in,  subject*  to  the  right  of  preemption 
of  a  cargo  of  tar.  Three  weeks'  detention  allowed,  and  directed  to  be  paid  by  govern- 
ment. 

This  was  a  case  on  the  detention  of  a  Swedish  ship  with  a  cargo 
of  iron  and  1200  barrels  of  tar,  taken  on  a  voyage  from  a  Swedish 
port  to  Rochefort. 

The  King*s  Advocate  stated  —  That  the  ship  had  been  offered  to 
be  restored;  that  the  cargo  being  tar,  consigned  to  a  port  of  the 
enemy,  had  been  detained  for  preemption ;  but  that  the  offer  was  at 
last  declined  on  the  part  of  government. 

On  the  part  of  the  claimant,  Lawence  stated  —  That  the  vessel 
had  been  taken  so  long  ago  as  March ;  that  compensation  was  due 
for  the  detention  under  the  second  and  third  articles  of  the  late  con- 
vention with  Sweden. 

In  reply,  the  King^s  Advocate  and-  Robinson,  The  captor  in  this 
case  has  done  nothing  but  what  was  perfectly  justifiable.  To  detain 
and  send  in  a  cargo  of  tar,  bound  to  such  a  port  as  Rochefort,  was 
an  act  of  duty,  which  he  was  not  at  liberty  to  omit.  The  very 
treaty  ^  referred  to,  seems  to  indemnify  the  captor  in  this  instance,  by 
the  distinctions  made  in  the  second  and  third  articles,  between  car- 


1  26th  July,  1808. 
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goes  of  this  kind  bound  to  neutral  ports,  and  those  going  to  the  port 
of  the  enemy.  In  the  former  case  it  is  provided,  "  that  if  a  cargo 
bound  to  a  neutral  port  is  brought  in,  on  suspicion  of  a  destination 
to  the  port  of  an  enemy,  and  it  afterwards  appears  that  the  destina* 

tion  was  actually  to  the  neutral  port,  she  Shall  be  restored 
[•153]  with  compensation,  &c.,"  that  is,  'as  against  the  captor. 

In  the  next  article,  the  case  of  such  cargoes  bound  to  the 
port  of  the  enemy,  is  provided  for.  It  is  there  considered  as  a  case 
of  preemption,  in  the  exercise  of  which,  the  bringing  in  must  be  justi- 
fied as  a  preparatory  step,  and  if  any  delay  takes  place,  it  is  obviously 
not  to  be  imputed  to  the  captor,  who  is  by  that  very  article  of  the 
convention  virtually  authorized  to  bring  in  such  a  cargo. 

Judgment! 
Sir  W.  Scott.  I  have  no  hesitation  in  pronouncing  that  the 
seizure,  in  this  case,  was  perfectly  justifiable.  In  the  case  of  a  ship 
carrying  such  a  cargo  as  tar  to  one  of  the  great  naval  arsenals  of  the 
enemy,  it  was  not  improper  to  bring  in  for  inquiry  as  to  the  fact  of 
property,  whether  it  was  going  on  the  private  account  of  the  neutral 
merchant,  or  under  a  contract  with  the  government,  by  which  those 
arsenals  are  more  usually  supplied.  The  captor  had,  therefore,  a 
perfect  right  to  Jiave  the  formal  papers  verified.  In  bringing  in  and 
taking  the  depositions,  the  captors  were  in  my  opinion  perfectiy  justi- 
fiable. That  being  done,  the  effect  of  this  evidence  ought  to  have 
induced  them  to  consent  to  restitution.  Then  comes  the  question  of 
preemption.  In  the  convention  lately  entered  into,  this  country  has 
been  induced  to  waive  its  former  right  of  forfeiture,^  for  that  of  pre- 
emption, which  Sweden  has  admitted,  and  I  think,  in  terms  which  do 
warrant  the  construction  put  upon  them,  in  argument,  that  they  jus- 
tify the  bringing  in.  As  to  the  exercise  of  the  right  of  preemption,  if 
particular  orders  from  government  are  necessary,  I  apprehend 
[  •  154  ]  *  that  there  is  some  mode  in  which  those  orders  can  be  ex- 
peditiously obtained.  The  terms  of  the  treaty  seem  to 
relate  principally  to  the  time  taken  in  unlivery ;  but  if  the  ship  is 
detained  as  a  warehouse,  tmder  any  uncertainty  as  to  the  intention  of 
government,  the  equity  of  the  treaty  will,  I  think,  extend  also  to  such 
detention.  The  ship  was  brought  in  on  the  20th  of  March,  the  claim 
was  given  on  the  27th,  and  on  the  31st,  the  offer  of  restitution  was 
made.  Since  that  time,  there  seems  to  have  been  some  delay.  In 
the  present  case,  which  is,  perhaps,  the  first  that  has  arisen  under  the 


1  [The  Haabet,  3  C.  Rob.  174.] 
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treaty,  and  one  of  not  the  most  favorable  complexion,  I  should  be  un- 
willing to  press  these  considerations  to  the  utmost ;  but  I  wish  it  to 
be  understood,  that  cases  of  this  description  must  be  conducted  with 
great  tenderness  to  the  neutral  interest,  and  that  as  little  time  as  pos- 
sible must  be  lost  in  deliberation.  Some  demurrage  must  be  allowed, 
but  not  against  the  captors  in  this  case.  I  shall  aUow  three  weeks' 
demurrage  to  be  paid  by  his  Majesty's  government,  and  I  wish  that 
the  admiralty  may  be  apprised,  that  under  the  treaty  which  now 
exists,  matters  of  this  kind  must  not  be  kept  subject  to  long  negotia- 
tion, since  it  is  not  less  expedient  for  the  purposes  of  justice,  than  for 
the  interests  of  all  parties  concerned,  that  a  prompt  answer  should  be 
returned,  as  to^  the  disposition  of  government  to  avail  itself  of  the 
right  of  preemption. 


•INSTANCE  COURT.  [•155] 

The  Sisters. 

*  May  12,  1804. 

Case  of  possession.    Legal  tiUe  still  remaining  in  Chamock,  in  the  possession  of  the  bill 
of  sale,  supported  in  opposition  to  an  asserted  equitable  interest  in  otheis.^ 

This  was  a  case^  of  possession,  brought  by  Mr.  Charnock  against 
Tubbsy  the  asserted  owner  in  possession,  under  a  transfer  from  Afars- 
dea  and  Company,  for  whom  it  was  suggested  that  Charnock  had 
made  the  original  purchase. 

On  the  part  of  Mr.  Charnock,  the  King^s  Advocate.  Several  transfers 
are  asserted  to  have  taken  place  "with  regard  to  this  ship.  In  the  first 
instance,  Mr.  Charnock  was  the  undoubted  purchaser,  under*a  sale  by 
the  marshal  of  this  court  He  paid  the  ptirchase-money,  and  obtained 
a  biU  of  sale,  which  establishes  the  legal  title  in  him,  unless  it  can  be 
shown  to  have  afterwards  passed  firom  him  by  any  legal  transfer. 
The  plea  set  up  on  the  other  side  is,  that  Chamock  made  this  pur- 
chase as  agent  for  Eirkpatrick,  and  actually  delivered  possession  to 


1  [For  a  note  as  to  jurisdiction  of  Ck)urts  of  Admiralty  in  cases  of  title,  see  The 
Aurora,  3  C.  Rob.  183.] 
■  Sigmif  ToL  4,  p.  275. 
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him ;  that  Kirkpatrick  afterwards  sold  to  Marsden,  and  Marsden  to 
Tubbs,  the  defendant  in  this  suit  The  parties  are  many  of  them 
become  bankrupts,  and  the  whole  of  these  subsequent  transfers  seem 
to  have  passed  by  accommodation  bills,  and  merely  to  give  this  vessel 
the  colorable  character  of  an  American  vessel,  to  enable  her  to  en- 
gage in  some  course  of  trade,  in  which  she  could  not  legally  be  em- 
ployed as  an  English  vessel.  The  case  on  behalf  of  Mr,  Charnock 
is,  that  he  is  the  holder  of  the  legal  title  in  the  bill  of  sale ;  that  in 

sending  the  vessel  to  Kirkpatrick,  at  Liverpool,  he  meant  to 
[  •  156  ]  transfer  her  only  provisionally,  in  case  the  *  purchase-money 

should  be  repaid ;  that  he  detained  the  bill  of  sale,  to  await 
this  contingency ;  that  conditio^  never  having  been  fulfilled,  nor  the 
transfer  completed,  by  executing  a  bill  of  sale  to  Kirkpatrick,  the 
legal  title  is  still  in  Charnock,  he  is  entitled  to  be  put  into  possession 
of  his  vessel  by  the  decree  of  this  court 

On  the  other  side,  Arnold  and  Laurence,  This  is  a  cause  of  pos- 
session, in  which  the  court  will  look  to  the  right  of  possession,  having 
no  jurisdiction  over  the  question  of  property.  It  will  not  disturb  a 
quiet  possession  without  a  clear  title  is  made  out  on  the  other  side ; 
still  less  will  it  do  this,  where  the  person  now  claiming  to  be  put  inta 
possession,  was  the  very  person  who  gtfve  possession  to  him  who 
now  holds  it,  and  where  the  bill  of  sale  was  retained  only  from  a  sug- 
gestion of  general  convenience  put  forward  by  himself.  The  equita- 
ble title  has  undoubtedly  passed  from  Charnock,  and  the  only  ques- 
tion is,  whether,  after  a  voluntary  agreement  on  his  part  to  sell,  ac- 
companied with  delivery  to  the  agent  of  Kirkpatrick,  he  can  now  set 
aside  the  whole  of  that  transaction,  and  demand  the  aid  of  the  court, 
to  give  back  the  possession  to  him,  after  other  contracts  have  been 
ingrafted  on  that  equitable  title,  which  Kirkpatrick,  the  purchaser 
under  the  first  sale,  had  acquired  from  him.  The  Statute  Law  of  this 
kingdom  directs  that  the  transfer  of  British  ships  should  pass  between 
British  subjects,  by  certain  formal  instruments.  But  that  is  to  be 
regarded  as  a  strictness,  arising  from  the  peculiar  policy  of  the  navi- 
gation system  of  thi^  country.  This  was  an  American  bottom,  and 
it  is  by  no  means  clear  that  the  strict  rule  of  our  Statute  Law  would 
.attach  upon  it  In  countries  where  a  bill  of  sale  might  not  be  neces- 
sary, the  legal  title  could  not  be  outstanding  in  opposition 
[  •  157  ]  to  the  •  equitable  title  that  has  passed  under  this  transaction. 
But,  independent  of  that  circumstance,  the  court  is  not 
bound  to  lend  its  aid  to  dispossess  a  party  who  appesurs,  upon  the 
face  of  the  transaction,  to  have  been  invested  with  his  equitable  title, 
by  the  very  person  now  setting  up  a  claim  against  him.    A  great 

* 
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part  of  the  purchase-money  was  actually  paid  specifically  on.  account 
of  this  purchase ;  but  now,  because  Kirkpatrick  is  become  a  bank- 
rupt, and  it  suits  the  purposes  of  Charnock  better  to  make  his  claim 
to  the  ship,  than  to  come  in  as  a  general  creditor  under  the  commission, 
it  is  pretended  that  that  payment  was  made  to  the  general  account 
There  has  been,  not  only  a  distinct  agreement  to  sell,  but  also  a  spe- 
cific payment,  and  delivery  to  Tubbs,  with  intimation  from  Kirk- 
patrick at  the  time,  that  he  had  agreed  to  sell  the  ship  to  Marsden, 
and  that  Tubbs  would  come  to  take  possession  of  the  ship  for  the 
purposes  of  that  sale.  Tubbs  accordingly  came,  and  received  deli- 
very of  the  vessel,  without  any  intimation  from  Charnock  that  he 
had  any  right  in  the  vessel,  it  being*  merely  stated,  that  it  would  be 
more  convenient  not  to  give  up  the  bill  of  sale,  for  fear  of  vacating  a 
policy  of  insurance  that  had  been  made  upon  her.  This  being  the 
state  of  the  facts,  the  court  will  not  think  it  necessary  to  interfere,  but 
will  leave  the  parties  to  their  remedy  in  other  courts,  where  the  whole 
question  of  property  may  be  brought  into  discussion. 

In  reply,  the  King^s  Advocate.     In  a  transaction  of  this  kind,  no 
transfer  by  parol  agreement  could  avail  to  confer  a  legal  title.    But  in 
.  this  case  it  does  not  appear  that  any  absolute  agreement  was  made ; 
nor  any  delivery  of  such  a  aature  as  is  contended  for  on  the  other 
side.     On  the  23d  of  August,  Charnock  complains  of  the 
amount  of  the  advances  made  to  *  Kirkpatrick's  account,  [  *  158  ] 
and  on  the  30th  of  August,  it  appears  that  Kirkpatrick  con- 
sidered the  ship  as  Charnock's  security,  since  he  wrote  "  that  he  could 
not  transfer  her,  till  Charnock  had  transferred  to  him."     Kirkpatrick 
contracts  for  a  sale  to  Marsden,  and  Charnock  permitted  the  vessel 
to  go  round  to  Liverpool,  that  he  might  obtain  payment  of  the  pur- 
chase-money.    But  the  sale  to  Marsden  never  actually  took  place, 
and  the  money  never  was  in  reality  refunded  to  Charnock.     Here  is, 
therefore,  no  absolute  agreement,  even  by  parol,  nor  any  absolute 
delivery,  if  those  acts  alone  could  avail. 

JuDOBfENT. 

Sir  W.  Scott.  This  question  arises  on  the  arrest  of  a  ship,  which 
had  been  sold  under  the  authority  of  this  court  to  Mr.  Charnock.  He 
is  in  possession  of  the  bill  of  sale,  and  this  court  is  called  upon  to 
maintain  a  title  acquired  under  its  own  proceedings.  Whether  Char- 
nock purchased  as  a  trustee  for  another,  or  under  what  private  under- 
standing, it  will  be  unnecessary  to  inquire.  The  legal  interest,  which 
is  established  before  the  court,  on  hiapart,  excludes  all  considerations 
of  other  equitable  titles,  which,  if  they  exist,  must  be  left  to  be  en- 

VOL.  V.  10  .  r^  T 
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forced  in  other  courts.  Much  correspondence  has  been  introducedi 
and  if  it  was  fit  for  me  to  enter  into  it,  I  should  see  that  Charnock 
was  employed  to  buy  this  vessel  for  a  Mr.  Kirkpatrick,  when  the 
accounts  should  be  closed  between  them;  but  till  that  money 
was  repaid,  Charnock  was  to  continue  the  equitable  owner,  as 
he  certainly  was  the  legal  proprietor  under  the  bill  of  sale  that  had 
been  executed  to  him.  It  has  been  contended  in  argument,  that  the 
efiect  of  the  bill  of  sale  alone  would  not  be  material,  because  this 
was  a  foreign  ship,^  in  respect  to  which  it  might  not  be  requi- 
[  *  159  ]  site  that  it  should  pass  by  a  bill  of  sale.  It  is  said,  *  that 
the  agreement  to  be  found  in  these  letters,  and  the  actual 
delivery  under  it,  would  be  sufficient  to  establish  the  equitable  title ; 
and  a  reference  has  been  made,  on  this  subject,  to  some  opinions  at 
common  law,  which  are  said  to  have  been  given  in  favor  of  such  a 
title.  The  opinions  of  gentlemen  at  that  bar  must  undoubtedly  be 
entitled  to  entire  respect  on  a  question  of  municipal  law.  But  this 
is  a  question  pf  a  more  general  nature,  arising  out  of  a  system  of 
more  general  law  —  out  of  the  universal  maritime  law,  which  consti- 
tutes a  part  of  the  professional  learning  of  this  court  and  its  prac- 
tisers.  According  to  the  ideas  which  I  have  always  entertained  on 
this  question,  a  bill  of  sale  is  the  proper  title  to  which  the  maritime 
courts  of  all  countries  would  look.  It  is  the  universal  instrument  of 
transfer  of  ships  in  the  usage  of  all  maritime  countries ;  and  in  no 
degree  a  peculiar  title  deed  or  conveyance  known  only  to  the  law  of 
England.  It  is  what  the  maritime  law  expects,  what  the  Court  of 
Admiralty  would  in  its  ordinary  practice  always  require,  and  what 
the  legislature  of  this  country  has  now  made  absolutely  necessary, 
with  regard  to  British  subjects,  by  the  regulations  of  the  statute  law. 
As  to  the  fact  of  such  an  agreement,  what  is  there  in  this  correspond- 
ence that  can  amount  to  a  precise  and  particular  declaration  from 
Charnock,  that  he  has  transferred.  There  are  expressions  which  inti- 
mate that  he  purchased  under  an  intention  to  transfer,  when  the 
account  should  be  settled ;  but  that  there  was  any  specific  declaration 
of  having  transferred,  is  what  the  court  has  not  been  able  to  find  in 
this  correspondence.  Then,  as  to  the  delivery,  it  is  said  that  Char- 
nock delivered  to  a  person  sent  by  Kirkpatrick  to  take  possession  for 
the  purpose  of  proceeding  to  a  second  sale.  It  may  be  so ; 
[  *  160  ]  but  it  was  not  a  delivery  *  of  the  title  of  property.  He  re- 
tains the  legal  title  in  his  own  possession,  and  gives  up  the 
vessel  only  as  the  more  convenient  method  of  carrying  the  general 
intentions  respecting  her  into  effect.     The  expressions  of  Charnock's 

1  An  American  bottom,  sold  under  a  decree  of  court,  in  a  cause  of  bottomry,  2lBt 
July,  1800.  • 
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letters,  fairly  interpreted,  imply  that  he  considered  the  property  to  be 
still  in  him,  till  after  her  arrival  at  Liverpool.  If  Kirkpatrick  had  in- 
tended to  purchase  of  Charnock,  for  the  purpose  of  selling  to  ano- 
ther, why  did  he  not  get  a  bill  of  sale  executed  from  Charnock,  which 
"was  the  first  step  to  be  taken  ?  Nothing  of  the  kind  is  attempted, 
but  Charnock  is  left  in  possession  of  the  only  legal  title,  without  any 
assignment  The  ship  is  afterwards  turned  over  in  some  way  or 
other  to  Marsden,  and  from  him  to  Tubbs,  who  is  represented  to  have 
been  the  person  employed  by  Kirkpatrick  to  receive  delivery  from 
Charnock.  But  whilst  Charnock  was  left  in  possession  of  the  bill  of 
sale,  such  a  delivery  as  is  here  said  to  have  taken  place  could  not  be 
a  delivery  of  the  title  to  the  propertji.  It  was  merely  putting  the  pro- 
perty into  the  hands  of  another,  for  the  purpose  of  executing  a  par- 
ticular contract,  but  which  contract  was,  in  fact,  never  executed. 
Nothing  less  than  an  express  declaration  made  by  Charnock  to  Tubbs, 
"  I  deliver  this  to  you  for  the  use  of  Marsden,''  could  fairly  raise  the 
argument — how  far  delivery,  coupled  with  the  correspondence,  could 
be  held  equivalent  to  a  bill  of  sale.  Here  is  nothing  of  the  kind. 
Bound  down,  as  this  court  is,  to  decide  on  the  legal  title,  without  tak- 
ing notice  of  equitable  claims,  I  have  no  hesitation  in  decreeing  the 
necessary  monition  in  this  case,  to  put  Charnock  into  the  possession 
of  this  vessel. 


•  The  Vrow  Anna  Catharina,  Mahts.  [  *  161  J 

May  15,  1804. 

Contract  of  certain  neutral  merchants  for  Batavian  prodace,  to  be  brought  to  Amsterdam , 
and  there  sold  by  the  East  India  Company,  before  the  war,  pronounced  not  inyalid. 

This  was  a  case  respecting  considerable  parcels  of  Batavian  pro- 
duce, captured  on  a  voyage  to  Holland,  but  claimed  on  behalf  of 
merchants  of  Embden,  under  a  sub-contract  with  Voute  &  Co.,  of 
Amsterdam,  who  had  purchased  of  the  Dutch  East  India  Company 
under  particular  conditions  and  limitations  noticed  in  tllb  case. 

On  the  part  of  the  captors,  Arnold  and  Sicabep  contended,  in  sub- 
stance, that  the  transfer  itself  was  not  complete,  but  if  it  were,  that 
the  circumstances  under  which  this  property  was  taken,  were  suffi- 
cient to  impress  upon  it  the  Dutch  character.  That,  in  this  respect, 
the  case  was  similar  in  principle  to  other  cases,  to  the  Dutch  fishing 
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vessels,^  and  to  the  Spanish  register  ships,'  in  which  it  had  been  esta- 
blished, that  a  character  different  from  that  of  the  neutral  proprietor, 
may  attach  on  a  particular  course  of  commerce,  or  on  a  particular 
transaction,  by  its  intimate  connection  with  the  commercial  system  of 
the  other  country ;  and  in  some  of  the  register  ships,^  that  it  was  not 
necessary,  to  produce  this  effect,  that  the  transaction  should  arise 
wholly  in  time  of  war.  The  present  case  was,  however,  founded  on 
a  contract  made  after  preliminaries,  indeed,  but  not  in  time  of  peace, 
nor  without  a  prospect  of  the  renewal  of  hostilities.  The  property 
was  documented  as  Dutch  property,  having  been  purchased  free  of 
duties,  and  being,  in  its  destination,  to  become  subservient  to  Dutch 
interests  throughout  the  whole  transaction.  It  was  to  be  consigned 
to  the  original  sellers,  the  Dutch  East  India  Company ;  it  was  to  be 
deposited  in  their  warehouses,  and  sold  at  their  sales.*.  If  the  pro- 
ceeds were  to  be  remitted  to  the  asserted  foreign  purchasers, 
[  *  162  ]  *  it  was  not  as  an  absolute  sale,  so  much  as  in  the  nature  of 
a  return  on  respondentia  for  money  advanced  to  relieve  the 
distresses  of  the  Dutch  Company,  and  for  bearing  the  iisH  in  transitu. 
That  it  was  impossible  to  find  any  feature  of  an  independent  title  to 
the  thing  itself,  in  such  a  contract;  that,  at  all  events,  the  Dutch  cha- 
racter must  be  held  to  attach  upon  it 

On  the  part  of  the  claimants,  the  King*s  Advocate  and  Laurence 
contended  —  That  the  national  character  of  the  proprietor  was  the 
ordinary  test  by  which  movable  property  was  characterized ;  that  this 
was  the  general  rule,  not  yet  narrowed  by  any  limitations  that  could 
include  the  present  case;  that  all  considerations  arising  from  an  un- 
neutral interference  in  time  of  war  were  to  be  put  out  of  the  question, 
as  this  contract  was  formed  before  the  present  war,  and  wholly  in 
contemplation  of  peace ;  that  the  case  of  The  Ospray,*  in  which 
American  merchants  obtained  a  restitution  of  their  shares  of  a  French 
whaling  voyage,  entered  into  before  the  war ;  the  case  of  Hasum  and 
Ernst,*  and  the  cases  of  the  Swiss  proprietors  who  obtained  restitu- 
tion of  cargoes  from  Curacoa,  documented  as  Dutch,  were  instances 
of  the  general  rule ;  that  the  case  of  the  Dutch  fishing  vessels  stood 
on  the  particular  ground  of  being  designed  evidently  to  defeat  the 
rights  of  war ;  that  the  cases  of  the  Spanish  register  ships  stood  in 
part  on  a  principle,  at  that  time  more  strictly  enforced,  that  in  no  case 


1 1  Adm.  Rep.  p.  1.  a  In  the  war  of  1739,  infra,  p.  167. 

3  Marquis  D'Antin,  Lords,  6th  June,  1748,  in  the  claim  of  English  merchants  for 
proceeds  of  goods  sent  to  Spam  for  the  Spanish  West  India  trade  before  the  war. 
*  Supra,  p.  8.  5  Supra,  voL  L  p.  14. 
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could  the  proprietor  be  permitted  to  aver  against  the  solemn  docu- 
ments of  the  ship's  papers ;  and,  secondly,  in  no  sUght  degree,  on  the 
particnlar  nature  of  that  trade,  of  which  it  was  a  fundamental  prin- 
ciple that  the  property  should  belong  to  Spanish  merchants,  and  that 
that  fact  should  be  verified  under  the  sanction  of  an  oath  ; 
that  the  *  interference  of  foreigners  was  prohibited  by  the  [  *  163  ] 
policy  of  the  Spanish  government,  but  that  no  such  prohibi- 
tion could  be  shown  in  this  case ;  on  the  contrary,  it  was  certified  by 
the  Dutch  Company,  that  they  had  been  in  treaty  with  foreigners,  but 
that  the  negotiation   had  broken   off.      As  to  the  particular  cir- 
cumstances of  the  case,  it  was  contended,  in  substance,  that  they  were 
not  such  as  could  impeach  the  right  of  property,  or  fix  upon  it  the 
national  character  of  Holland. 

Judgment. 
Sir  W.  Scott.     These  are  cases  of  great  extent  as  to  value,  but 
not  so  as  to  the  number  of  questions  involved  in  them,  for  the  facts 
are  not  contested,  and  the  whole  inquiry  that  results  out  of  a  very 
large  mass  of  papers  turns  upon  two  questions  of  law.     The  general 
fact  out  of  which  these  questions  arise,  is  a  contract  of  sale,  from  the 
Dutch  Asiatic  Company,  of  a  quantity  of  goods  lying  at  Batavia,  to 
certain  persons  in  Holland,  who  have  contracted  to  undersell  to  cer- 
tain other  persons  resident  in  foreign  countries,  who  are  the  claimants 
and  asserted  proprietors.     To  entitle  them  to  receive  restitution,  it 
must  appear  that  they  are  proprietors,  and,  secondly,  that  they  are 
qualified  proprietors ;  that  is,  that  they  are  persons  who  are  not  disa- 
bled by  any  circumstances  belonging  to  this  transaction,  from  receiv- 
ing restitution  of  their  property  in  this  court     These  are  the  two 
questions.     In  order  to  determine  upon  them,  the  nature  of  the  ori- 
ginal contract,  between  the  Dutch  Asiatic  Company,  and  the  first 
purchasers,  must  be  first  considered.     That  contract  appears  to  have 
been  entered  into  on  the  24th  of  March,  1802,  between  Voute  &  Co. 
acting  for  themselves  and  divers  other  merchants  of  the  commercial 
cities  of  Holland.     These  parties  are  considered  as  actual 
proprietors,  and  are  sj  described  *  throughout.     Under  this  [  *  164  ] 
contract  "  they  are  to  provide  ships,  and  send  them  to  Bata- 
via.    They  are  there  to  receive  the  goods,  and  to  pay  the  price  —  one 
third  in  Europe,  one  third  on  delivery  at  Batavia,  and  the  remaining 
third  on  the  return  to  Holland,  where  the  goods  were  to  be  deposited 
in  the  warehouses  of  the  company,  and  sold  by  the  company,  under 
the  usual  conditions  of  their  sales."     The  first  question  that  has  been 
raised^  is,  whether  these  persons  are  to  be  considered  as  proprietors. 
But  on  what  ground  is  it  asserted  that  they  are  not  ?    Is  it  to  be 
W 

Digitized  by  VjOOQIC 


168  CASES  DETERMINED    IN    THE 


The  Vrow  Anna  Catharina.    5  C.  Rob. 


objectedj  that  they  had  not  paid  the  whole  purchase-money  ?  That  is 
an  objection  which  every  day's  habits  of  considering  such  subjects 
will  not  support;  two  thirds  had  actually  been  paid,  and  the  remain- 
ing ih'rrd  was  to  be  received,  according  to  the  contract,  on  the  arrival 
of  the  goods  in  Europe;  that  is  a  sufficient  legal  payment  It  is 
next  contended,  that  there  was  no  delivery.  How  does  that  stand,  in 
point  of  fact  ?  The  goods  had  actually  been  delivered  to  their  agents, 
and  were  coming  for  their  account  and  risk.  It  is  true  that  they  are, 
by  the  contract,  to  be  delivered  to  the  Asiatic  Company ;  but  upon 
what  authority  ?  By  the  contract  of  the  party  that  it  shall  be  so. 
In  what  capacity  are  the  company  to  act  in  their  sales  ?  In  the  capa- 
city of  agents.  It  is  not  a  delivery  to  the  company,  that  the  com- 
pany may  do  what  they  please  with  the  goods.  They  are  bound  to 
sell  them  upon  the  terms  prescribed,  and  to  pay  over  the  proceeds. 
Does  this  deprive  the  owner  of  the  dominion  over  his  goods,  so  as  to 
destroy  his  right  of  property  ?  If  I,  having  goods,  hand  them  over  to 
another  to  sell,  the  circumstance  of  the  man's  having  been  the  original 
proprietor  of  the  goods  would  make  no  difference.     He  had  conveyed 

his  right  of  property,  and  it  would  be  no  derogation  of  those 
[  *  165  ]  rights,  that,  by  the  terms  of  the  *  purchase,  he  was  to  have 

the  management  of  the  sale.  There  would  be  no  founda- 
tion for  the  assertion  that  the  goods  themselves  were  not  completely 
delivered,  merely  because  they  reverted  to  their  former  proprietor  in  a 
new  character.  His  possession,  as  agent,  is  my  possession.  In  the 
present  case,  it  is  hardly  necessary  to  observe,  that,  at  the  time  of 
capture,  the  goods  T^ere  in  the  possession  of  the  purchasers.  They 
had  not  yet  reverted.  The  obligation  to  revert,  founded  on  a  mere 
voluntary  compact,  would  not  defeat  that  immediate  possession,  if 
personal  possession  could  be  held  necessary  to  support  the  right  of 
property,  but  it  is  by  no  means  necessary.  Suppose  the  case  of  the 
East  India  Company  holding  a  delegated  and  confided  possession  of 
goods  in  this  country,  for  the  purpose  of  bringing  them  to  their  regu- 
lar salc3.  Could  it  be  said  of  such  goods,  that  the  contract  under 
which  they  may  have  been  acquired  by  the  proprietor,  subject  to  this 
condition,  was  a  contract  for  the  profits  only,  and  not  for  the  goods 
themselves?  Is  it  necessary  that  there  should  be  a  manual  possession 
by  the  hands  of  the  purchaser  himself?  Is  there  not  a  legal  delivery, 
an  implied  delivery,  a  presumed  delivery,  through  the  hands  of 
the  agent?  This  is  the  ordinary  mode  of  effecting  the  tradiiio; 
and  whether  it  is  given  to  the  same  person  accepting  the  office 
of  agent,  or  to  a  third  person  accepting  it,  still  it  does  not  inter- 
fere with  the  emptio  and  venditio.  In  these  first  purchasers,  then, 
there  was  a  clear  right  of  property ;  and  if  they,  not  being  re- 
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stricted  from  conveying  it  by  contract,  transfer  it  to  others  capa- 
ble of  receiving  it,  it  will  equally  be  property  in  them,  for  what 
more  stands  in  the  way  of  their  rights  of  property  ?  If  Voute  had 
all  the  rights  of  property,  and  the  want  of  payment,  and  the  want  of 
delivery,  is  no  objection  against  him,  neither  will  it  be  an 
objection  against  them,  if  *  he  has  transferred  to  them  all  [  *  166  ] 
those  rights,  having  a  legal  faculty  so  to  do. 

If  the  right  of  the  second  purchasers  is  called  in  question,  it  must 
be  said,  either  that  the  first  purchasers  were  incapable  of  selling  with 
effect,  or  that  these  second  purchasers  were  incapable  of  buying  with 
effect  As  to  any  limitation  upon  the  power  of  transferring,  the  con- 
tract appears  to  contain  no  such  condition.  Voute  contracts,  in  the 
first  instance,  for  his  own  house  and  for  other  Dutchmen ;  that  is,  the 
first  class  of  contractors,  with  whom  alone  the  company  negotiate. 
But  there  is  no  express  negative  to  an  under-sale  to  others  of  any 
description  whatever.  There  is  no  limitation  to  the  power  of  assign- 
ment. It  does  not  at  all  follow,  by  any  just  implication,  that  the 
contract  of  assignment  between  the  first  and  second  purchasers  •  is 
not  good,  merely  because  it  might  not  be  obligatory  between  the  ori- 
ginal sellers  and  the  second  purchasers.  The  second  purchasers  may 
not  have  a  right  to  come  immediately  upon  the  first  sellers,  and  yet 
the  assignment  to  them  be  perfectly  valid,  as  far  as  the  title  to  pro- 
perty is  considered  here.  There  are  many  cases,  too  obvious  to  men- 
tion, in  which  the  property  is  divested  out  of  the  first  seller ;  yet  the 
remedy  of  the  second  purchaser  is  not  direct  against  him,  but  against 
the  intermediate  person  from  whom  he  purchases.  It  is  so  in  all 
cases  where  the  original  title  of  property  is  not  concerned.  A  man, 
having  the  clear  title  to  property,  has  a  right  %  say,  I  will  sell  to  you 
only ;  I  have  nothing  to  do  with  your  subsequent  transfers.  I  am 
answerable  to  you  only  for  the  delivery  of  the  goods  under  your  con- 
tract. The  title  of  the  second  purchasers,  therefore,  may  be  perfectly 
good,  at  the  same  time  that  they  could  not  sue  the  coi?apany  imme- 
diately fojr  aby  part  that  they  were  to  act  in  this  transaction.  Indeed, 
the  whole  second  branch  of  the  argument  proceeds  upon 
this  foundation,  *  that  the  subsequent  contract  is  good,  to  [*  167  ] 
the  extent  of  making  the  purchasers  Dutchmen.  For  this  is 
the  second  objection,  that,  although  the  persons  may  have  become 
proprietors,  they  are  not  qualified  proprietors  to  obtain  restitution ; 
because  they  are,  under  the  circumstances  of  this  transaction,  liable 
to  be  considered  and  treated  as  Dutchmen.  It  cannot  be  doubted, 
indeed,  that  there  are  transactions  so  radically*  and  fundamentally  na- 
tional, as  to  impress  the  national  character,  independent  of  peace  or 
war,  and  the  local  residence  of  the  parties.    The  produce  of  a  per- 
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son's  own  plantation,  in  the  colony  of  the  enemy,  though  shipped  in 
time  of  peace,  is  liable  to  be  considered  as  the  property  of  the  enemy, 
by  reason  that  the  proprietor  has  incorporated  himself  with  the  per- 
manent interests  of  the  nation,  as  a  holder  of  the  soil,  and  is  to  be 
taken  as  a  part  of  that  country,  in  that  particular  transaction,  inde- 
pendent of  his  own  personal  residence  and  occupation.^  So  the  flag 
and  pass  of  a  nation,  taken  up  in  war  or  peace,  binds  the  vessel 
almost  without  exception.  So,  in  the  case  of  a  strict  exclusive  colo- 
nial trade  from  the  colony  to  the  mother  country,  where  the  trade  is 
limited  to  native  subjects  by  the  fundamental  regulations  of  the  state, 
and  the  national  character  is  required  to  be  established  by  oath,  as  in 
the  case  of  the^  Spanish  register  ships.  There,  whoever  asserts 
himself  to  be  the  proprietor,  by  the  solemn  averments  of  an  oath, 
takes  the  fortunes  of  the  community  as  to  that  property.  These  are 
all  cases  independent  of  times  of  peace  or  war,  though  generally  it 
cannot  be  denied,  that  the  circumstance  of  peace  or  war,  or 
[  *  168  ]  the  *  contemplation  of  those  events,  will  form  a  very  mate- 
rial distinction  in  the  considerations  by  which  the  national 
character  of  the  transaction  is  to  be  judged.  It  has  been  so  generally 
held  up,  that  definitions  are  dangerous,  that  I  will  not  presume  to  lay 
down  the  tests  by  which  it  is  to  be  distinguished  in  all  cases,  whether 
the  transaction  is  radically,  and  in  its  own  nature,  a  national  transac- 
tion in  the  judgment  of  this  court.  But  I  may  say  this,  that  a  much 
greater  latitude  is  allowed  in  peace  than  in  war,  and  for  this  plain 
reason,  because  there  are  no  rights  of  a  third  party  concerned,  there  is 
no  fraud  to  be  guarded  against  "When  war  comes,  it  is  necessary  to 
shut  up  some  of  the  avenues  of  commerce,  because  otherwise  the 
belligerent  rights  couldSiot  be  protected.  Those  avenues,  in  time  of 
peace,  are  perfectly  open,  as  commodious  to  the  parties,  and  incom- 
modious to  nobody  else,  for  all  other  parties  are  friends,  and,  as  such, 
interested  in  their  prosperity.  A  greater  latitude,  therefore,  may,  on 
these  considerations,  be  expected  to  prevail  in  time  of  peace,  and  is 
in  practice  allowed.  It  becomes  material  to  consider,  then,  at  what 
time  this  transaction  took  place.  The  contract  ^  begun  under  the 
prospect  of  peace,  supported  by  the  preliminaries.  The  ratification 
had  not,  at  that  time,  been  signed ;  but  it  had  taken  place  before  the 


>  [The  Phcenix,  6  C.  Rob.  21.] 

3  Spanish  Begister  Cases,  .before  the  Lords,  were.  The  Pierre  Joseph,  1744 ;  The 
Santa  Rosa,  Le  Bartz,  Sd  December,  1 743 ;  The  Dauphin  of  France,  28th  Jane, 
1744 ;  L'A^tta,  1749 ;  The  Hostorion,  Jane,  1754. 

3  Contract,  24th  March,  definitiye  treaty,  27th  March,  1802. 
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undertaking  quitted  Europe.  What  would  have  been  the  case,  if 
war  had  again  intervened  before  the  sailing  of  the  ships  from  Europe, 
it  may  be  difficult  to  say.  It  seems  probable  that  the  contract  would 
have  been  rescinded ;  for  such  a  conjecture  is  warranted  by  the  twenty- 
first  article,  which  stipulates,  "  that  if  Batavia  should  be  in  possession 
of  the  enemy,  the  contract  should  be  void."  The  letters  express  san- 
guine expectations  of  returning  peace.  One  letter  speaks  of  "  war- 
like appearances,  but  as  meant  to  accelerate  the  peace."  - 
Another  *  letter  says,  —  "If  peace  is  not  concluded,  still  the  [  *  169  ] 
contract  will  not  be  disadvantageous."  Peace  was  not  con- 
cluded, indeed,  at  the  first  commencement  of  this  speculation,  but 
the  public  appearances  were  such,  that  there  seemed  to  be  no  reason 
to  fear  that  any  inconvenience  would  ensue  from  setting  the  trans- 
action on  foot  before  the  ratification  was  signed ;  and  it  is  always 
to  be  remembered  that  the  contract  might  be  altered,  if  war  took 
place  unexpectedly  before.  Upon  the  whole  of  the  evidence  on  this 
poin^  it  is,  I  think,  clear  that  the  parties  had  no  such  thing  as  a 
state  of  war  in  probable  contemplation.  As  far  as  the  effect  of  con- 
templation goes,  then,  it  is  favorable  to  the  parties.  No  person  can 
say  that  there  was  any  design  to  evade  belligerent  rights ;  it  was, 
indeed,  to  relieve  a  pressure  proceeding  from  a  former  war,  but  with- 
out any  view  of  sheltering  the  property  from  capture.  If  the  trans- 
action is  to  be  impeached,  therefore,  it  must  be  on  the  ground  that 
it  is  one  of  those  transactions  which  have  such  a  national  bottom 
and  substance,  that,  without  consideration  of  peace  or  war,  they  are 
exclusively  and  radically  and  fundamentally  a  national  transaction ; 
and  in  which  the  man  who  engages  in  them  assumes,  pro  hoc  vice^ 
the  character  of  that  nation. 

Several  circumstances  approximate  it  to  a  Dutch  transaction,  for 
unquestionably  there  is  a  great  deal  of  Dutch  agency,  and  even  of 
Dutch  interest,  throughout;  but  is  it  so  essentially  Dutch  that  a 
foreign  character  cannot  be  predicated  of  it  ?     What  are  the  circum- 
stances to  which  such  an  effect  can  be  attributed?     Certainly  not 
the  mere  purchasing  of  goods  at  Batavia  out  of  the  company's 
stores,  for  that  we  have  seen  done  in  a  variety  of  cases,  without 
necessarily  affecting  the  character  of  the  foreign  purchaser. 
•  That  this  is  done  by  a  contract  with  the  company  in  [  *  170  ] 
Europe,  will  not  invalidate.     That  the  contract  engages 
that  the  purchased  articles  shall  come  to  Europe  in  Dutch  vessels, 
will  not  invalidate.     That  is  a  collateral  matter  of  agreement  on  the 
part  of  the  company,  looking  to  another  object,  independent  of  the 
character  of  the  merchandise  to  be  conveyed.     The  duties  to  be  paid 
may  be  considered  as  involved  in  the  price,  for  greater  simplicity  and 
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convenience.  Suppose  foreign  merchants,  of  any  other  state  in 
Europe,  had  agreed  to  this  full  extent  with  the  Dutch  East  India 
Company,  I  do  not  see  that  they  would  have  departed  from  their 
own  proper  character  in  this  feature  of  the  transaction.  It  must  be 
found,  then,  in  some  circumstances  beyond  this ;  and  there  are  two  to 
which  such  an  effect  is  ascribed.  One  is,  that  the  company  totally 
excluded  all  foreigners  from  this  adventure,  so  that  no  man  could  be 
avowed  to  have  any  interest  in  it  but  a  Dutchman.  The  other  cir- 
cumstance is,  that  this  property  was  to  be  brought  to  Holland,  there 
to  be  placed  under  the  management  of  the  company  in  the  sale  and 
disposal.  With  respect  to  the  first,  it  is  certainly  true  that  the  com- 
pany deab  only  with  Voute  and  other  Dutch  houses ;  and  if  I  found 
the  prohibition  alluded  to,  I  think  I  should  be  bound  to  consider  the 
Dutch  character  as  inherent,  and  this  transaction  as  Dutch  through- 
out But  on  this  point  I  must  observe,  first,  that  there  is  no  such 
prohibition  to  be  found  in  the  contract ;  secondly,  that  all  probabi- 
lity is  against  it ;  and,  thirdly,  that  it  is  proved  that  there  was  no 
such  intention.  The  company  themselves  certify  this  to  be  the  fact : 
"  That  they  never  meant  to  exclude  foreigners  from  any  derivative 

interests  in  this  adventure;  that  they  had  actually  nego- 
[  •171]  tiated  'with  foreigners  in  the  first  instance,  but  that  the 

negotiation  had  broken  off*  only  on  the  terms  of  the  price." 
It  is,  besides,  observable,  that  the  whole  transaction  of  this  sub-con- 
tract is  carried  on  with  the  greatest  unreserve  and  publicity.  The 
documents  were  to  continue  Dutch  between  the  company  and  the 
first  purchasers,  because  the  company  resolved  to  look  to  no  other, 
•  ai^d  not  to  be  remitted  to  foreign  countries  for  payment.  To  them 
it  is  Dutch  property,  for  the  purpose  of  Dutch  responsibility.  That 
purpose  served,  they  look  no  further;  and  unless  it  can  be  main- 
tained that  he  who  is  for  particular  reasons  proprietor,  as  to  one 
person,  is,  on  that  account,  to  be  deemed  the  real  proprietor  to  all 
persons  whatever,  it  cannot  be  said  that  the  real  interest  of  property 
may  not  reside  elsewhere,  and  that  it  may  so  reside  without  being 
liable  to  be  considered  as  Dutch  by  any  person  but  those  who  stipu- 
lated that,  for  the  security  of  their  own  interests,  it  should  be  liable 
to  be  so  considered  by  them.  I  am  of  opinion,  therefore,  that  though 
the  company  have  a  right  to  consider  it  as  Dutch,  looking  no  farther 
than  to  the  first  Dutchman  with  whom  they  contracted,  it  does  not 
necessarily  follow  that  those  who  admit  that  it  has  been  actually 
transferred  to  foreigners  have  nevertheless  a  right  to  consider  it  as 
Dutch.  The  other  ground  is,  "  That  it  was  under  an  absolute  agree- 
ment to  return  to  Holland,  to  be  under  the  disposal  and  manage- 
ment of  the  company."     The  fact  itself  is  not  demonstrated  to  the 
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degree  that  would  be  required  to  support  the  conclusion ;  for  the 
twenty-first  article  provides  for  the  contingency  of  its  going  else- 
where, and  the  penalty  is  not  such  as  can  be  said  to  amount  to  an 
absolute  prohibition.  But  if  the  fact  were  so,  in  what  way  does  it 
convert  the  interest,  supposing  that,  independent  of  that  cir- 
cumstance, •  the  interest  would  be  found  elsewhere.  It  is  [  *  172  ] 
mere  consignment  and  agency,  upon  a  bargain  between  the 
parties,  and  the  whole  effect  is  limited  to  that  agency  and  consign- 
ment 1  do  not  see  that  it  is  more  than  one  of  those  possible  modi- 
fications of  a  commercial  bargain  which  may  take  place  in  time  of 
peace,  without  giving  a  third  party,  who  has  no  interest  in  it  what- 
ever, a  right  to  consider  it  as  a  transaction  so  exclusively  confined, 
as  to  affect  the  national  character  of  the  parties  engaged  in  it 
Upon  this  view  of  the  question,  taking  it  to  be  a  contract  formed  in 
what  I  consider  as  a  time  of  peace,  and  in  contemplation  of  peace, 
without  any  view  to  relieve  a  belligerent  from  the  pressure  of  his 
enemy,  which  would  give  that  enemy  a  right  to  counteract  a  purpose 
so  directly  hostile  and  mischievous  to  himself,  by  the  application  of' 
a  stricter  rule  of  judgment,  (and  upon  this  admitted  circumstance, 
that  there  is  no  infraction  of  third  rights,  I  lay  great  stress,)  I  am  of 
opinion  that  it  is  a  contract  which  foreigners  had  a  right  to  make  at 
such  a  time,  without  departing  from  their  foreign  character.  The 
contracting  parties  have  divided  the  possible  advantages  of  such  a 
transaction  between  them,  so  that  many  of  the  interests  belong 
undoubtedly  to  the  Dutch ;  but  the  interests  of  property  belong,  I 
think,  to  the  foreigners.  In  a  state  of  peaceful  commerce,  they  have 
a  right  so  to  divide  them  ;  and  I  shall  restore  those  interests  of  pro- 
perty to  the  neutral  claimant,  but  subject  to  the  costs  of  the  inquiry, 
—  which  has  become  absolutely  necessary  from  the  complicated 
nature  of  the  transaction,  and  the  ostensible  Dutch  character  under 
which  this  property  was  sailing. 
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[•173]  'The  Elsebe,  Maas.^ 

December  19, 1804. 

The  power  of  the  crown  to  direct  the  release  of  property  seized  as  prize,  before  adjadieation, 
and  ngnin^t  the  will  of  the  captors,  is  not  taken  away  by  any  grant  of  prize  conferred  in 
eh«  order  of  conncil,  the  proclamation,  or  the  Prize  Act. 

[All  property,  condemned  as  prize,  is  considered  as  enemy's  property,  within  the  Prize  Acts.]* 

[SuiUng  undor  the  convoy  of  another  nation,  under  instructions  to  resist  search,  a  good 
ground  of  prize.] 

[Ail  prizes  belong  prima  fade  to  the  sovereign.]' 

This  was  a  case  of  considerable  importance  and  delicacy,  arising 
on  an  order  of  government  for  the  release  of  several  vessels,  being 
part  of  the  second  Swedish  convoy,  under  particular  circumstances. 

The  question  made  on  the  part  of  the  captors  was,  whether  the 
crown  had  such  a  power,  or  rather  whether  a  right  and  interest  in 
the  thing  taken  did  not  vest  in  the  captor  at  the  time  of  seizure, 
tinder  the  grant  of  prize  made  to  captors  by  the  order  of  council,  the  , 
proclamation,  and  the  Prize  Act,  in  such  a  manner  as  to  entitle  the 
captor  to  proceed  to  adjudication,  notwithstanding  an  order  of  release 
on  the  part  of  government  ^ 

The  question  was  fully  argued  by  the  King^s  Advocate  and  Rohm- 
soUj  on  the  part  of  the  crown ;  by  Laurence  and  Swdbey^  on  the  part 
of  the  claimant,  and  by  Arnold  and  Burnaby^  for  the  captor.  The 
material  topics  of  argument  are  taken  up  and  discussed  so  fully  in 
the  judgment  as  to  render  it  as  unnecessary,  as  it  would  also  be  pecu- 
liarly difficult,  to  give  an  adequate  and  succinct  statement  of  the 
argument  in  this  report. 

Judgment. 

Sir  W.  Scott.    This  question,  which  has  been  very  elabo- 
[  •  174  ]  rately  argued,  arises  on  several  Swedish  ships  with  •their  car- 
goes, belonging  to  subjects  of  other  countries  and  cities,  taken 
under  the  convoy  of  a  Swedish  man-of-war,  and  proceeded  against 


I  This  ease  is  reported  out  of  the  order  of  its  date,  as  a  case  of  public  importance, 
and  ati  arising  out  of  the  transactions  of  the  last  war. 

^  [The  Rapid,  1  Gall.  295  ;  The  Joseph,  1  GalL  558 ;  The  Liverpool  Hero,  2  Gall. 
188.] 

»  [The  Thetis,  3  Hagg.  Ad.  R.  231 ;  French  Guiana,  2  Dod.  167;  The  Melomaiie, 
5  C.3iqb.4L] 
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on  that  ground.  Several  points  have  been  made  on  behalf  of  the 
owners  of  the  ships  and  cargoes,  one  applying  to  the  ships  as  well 
as  to  the  cargoes,  and  tjvo  that  are  peculiar  to  the  cargoes.  With 
respect  to  them  it  is  first  contended,  that  they  belong  not  to  Swedes, 
but  to  subjects  of  the  Hanse  Towns,  and  that  they  are  not  involved  in 
the  penalties  of  Swedish  resistance,  which  was  an  act  of  the  Swedish 
government,  and  will  not  bind  the  subjects  of  other  powers ;  that  the 
proprietors  of  the  cargoes  were  not  privy  to  this  fact ;  and  that  the 
masters  of  the  vessels  were  not  the  agents  of  the  cargoes,  so  as  to 
bind  them.  This  is  contended  on  the  same  principle  that  has  been 
adopted  by  the  court,  in  some  blockade  cases,  where  ships,  sailing 
originally  in  ignorance  of  the  war,  and  having  been  warned  in  their 
voyage,  have,  nevertheless,  persisted  obstinately  in  their  original 
destination  to  the  blockaded  port.  I  am  of  opinion  that  this 
defence  cannot  be  set  up  with  effect,  since,  in  the  only  charter- 
party  which  has  been  produced,  and  which  must  be  taken  as  pro- 
duced by  the  claimants,  as  representatives  of  the  rest,  there  is 
an  express  stipulation  that  the  ship  should  proceed  under  convoy. 
But  I  will  take  the  case  on  a  supposition  that  there  was  no  such 
engagement.  The  master  associates  himself  with  a  convoy,  the  in- 
structions of  which  he  must  be  supposed  to  know ;  he  puts  the  goods 
under  unlawful  protection,  and  it  must  be  presumed  that  this  is  done 
with  due  authority  from  the  owners,  and  for  their  benefit. 
*  It  is  not  the  case  of  an  unforeseen  emergency,  happening  [  *  175  ] 
to  the  ship  at  sea,  where  the  fact  itself  proves  the  owners  to 
be  ignorant  and  innocent,  and  where  the  court  has  held,  that,  being 
proved  innocent  by  the  very  circumstances  of  the  case,  they  shall  not 
be  bound  by  the  mere  principle  of  law  which  imposes  on  the  em- 
ployer a  responsibility  for  the  acts  of  his  agent  On  the  contrary,  it 
is  a  matter  done  antecedently  to  the  voyage,  and  must,  therefore,  be 
presumed  to  be  done  on  communication  with  the  owners,  and  with 
their  consent ;  and  the  effect  of  this  presumption  is  such  that  it  can- 
not be  permitted  to  be  averred  against ;  inasmuch  as  all  the  evidence 
must  come  from  the  suspected  parties  themselves,  without  affording 
a  possibility  of  meeting  it,  however  prepared.  The  court  has,  there- 
fore, thought  it  not  unreasonable  to  apply  the  strict  principle  of  law, 
in  a  case  not  entitled  to  any  favor,  and  holds,  as  it  does  in  blockade 
cases  of  that  description,  that  the  master  must  be  taken  to  be  the 
authorized  agent  of  the  cargo,  that  he  has  acted  under  powers  firom 
his  employer,  and  that,  if  he  has  exceeded  his  authority,  it  is  barratry, 
for  which  he  is  personally  answerable,  and  for  which  the  owner  must 
look  to  him  for  indemnification.  I  pass  over  many  considerations 
which  have  been  properly  pressed  in  argument ;  but  I  cannot  omit  to 
VOL.  V.  11  r^  T 
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observe  that  this  is  not  merely  a  question  arising  on  a  single  act  of 
limited  consequence ;  it  is  a  pretension  of  infinite  importance,  and  of 
great  extent,  being  nothing  less  than  an  opposition  to  the  general 
law  of  search,  by  which,  if  it  could  in  one  instance  be  admitted,  the 
whole  provisions  of  the  law  of  nations  on  that  head  might 

[  *176]  be  effectually  •defied;  for  if  this  principle  could  be  main- 
tained by  an  interchange  of  convoys,  the  whole  unlawful 
business  might  be  carried  on  with  security.  To  put  the  goods  of  one 
country  on  board  the  ships  of  another,  would  be  a  complete  recipe 
for  the  safety  of  the  goods,  with  a  trifling  alteration,  easily  understood, 
and  easily  practised,  whilst  the  mischief  itself  would  exist  in  full  force. 
Secondly,  it  is  contended  that  no  grant  of  prize,  made  by  the  crown, 
attaches  upon  such  property  as  this,  because  the  grant  is  of  property 
of  the  king's  enemies,  that  is  of  the  French,  and  other  nations,  with 
whom  we  are  at  war.  But  the  grant  is  not  so  construed  and  applied. 
It  is  held  in  construction  and  practice  to  embrace  all  property  liable 
to  be  condemned  as  prize,  and  not  particularly  reserved  by  the  rights 
of  the  crown  or  of  the  admiralty.  By  fiction,  or  rather  by  intend- 
ment of  law,  all  property  condemned  is  the  property  of  enemies,  that 
is,  of  persons  so  to  be  considered  in  the  particular  transaction ;  and 
half  the  business  of  this  court  is  exercised  on  such  property,  in  deter- 
mining whether  it  is  not  liable  to  be  condemned  as  prize  to  the  cap- 
tors. It  is,  therefore,  a  position  not  seriously  to  be  maintained,  that 
the  captor's  grant  does  not  reach  to  this  extent,  by  the  constant 
course  of  interpretation  authorizing  such  a  construction. 

These  two  points  being  disposed  of,  which  are  confined  to  the  car- 
goes, another  of  much  greater  extent,  as  comprehending  both  ships 
and  cargoes,  and  of  still  greater  importance,  is  suggested  to  arise 
upon  the  facts  of  this  case.     As  it  was  a  point  on  which  the  rights 
of  the  crown  were  directly  involved,  I  felt  it  to  be  my  indis- 

[  *  177  ]  pensable  duty  to  call  on  those  *who  are  specially  intrusted 
with  the  defence  of  the  interests  of  the  crown,  to  assert  and 
vindicate  those  rights,  unless  it  was  the  intention  either  to  disclaiai 
them  entirely,  or  at  least  to  waive  the  exercise  of  them  on  the  present 
occasion.  When  the  rights  of  the  crown  were  brought  forward  by 
the  claimant,  in  a  way  which  it  was  impossible  not  to  notice,  the 
court  was  bound,  as  every  court  would  be,  to  take  care  that  justice 
was  done  to  them.  The  rights  of  the  crown  are  public  rights,  con- 
ferred not  merely  for  private  purposes,  or  for  personal  splendor,  but 
for  the  public  service,  and  to  answer  the  great  exigencies  of  public 
interest,  and  claims  of  public  justice;  as  such,  they  demand  the 
active  protection  of  every  court,  in  which  the  occurrence  of  them  is 
suggested  to  arise.  The  right  which  is  asserted  by  the  claimant,  and 
is  denied  on  the  part  of  the  captor,  is  that  of  releasing  ships  and  TOods 
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that  had  been  taken  jure  belli^  before  adjudication  and  without  the 
consent  of  the  captors.  I  say  without  consent,  because  I  think  I 
must  hold,  upon  the  present  evidence,  that  the  captors  have  not  done 
any  act,  by  which  they  can  be  considered  as  communicating  their 
consent. 

Before  such  a  question  can  with  propriety  be  introduced,  it  must 
appear  that  the  crown  has  actually  exercised  the  power,  and  that  the 
party  has  not  renounced  the  benefit  of  it.  For,  if  the  crown  has  not 
exercised  it,  or  if  the  party  has  renounced  the  benefit,  the  court 
would,  for  obvious  reasons,  decline  to  entertain  a  question  of  this 
high  nature,  without  an  actual  necessity  calling  for  the  discussion, 
and  would  be  glad  to  dismiss  it  from  farther  consideration.  That  the 
crown  has  exercised  the  power  in  this  instance,  is,  I  think,  sufficiently 
proved  by  the  solemn  evidence  of  an  official  letter  from  the 
secretary  of  state  *  for  the  foreign  department,  to  the  minis-  [  *  178  } 
ter  of  that  country  whose  subjects  were  principally  inter- 
ested in  the  question,  informing  him  that  the  ships  were  released, 
and  that  orders  were  given  by  the  Lords  of  the  Admiralty  for  that 
purpose.  This,  I  apprehend,  is  the  regular  mode  of  communication 
with  the  ministers  of  foreign  powers ;  and  it  must  be  presumed,  that 
what  is  so  communicated,  unless  disavowed,  is  the  act  of  the  state. 
It  proceeds  from  those  who  are  the  organs  of  the  state  towards 
foreign  powers  and  their  representatives,  and  what  they  say  binds  the 
state,  unless  disavowed.  That  the  order  was  conveyed  immediately 
through  the  admiralty,  is  no  objection,  surely,  to  the  validity  of  the 
act.  The  conveyance  of  the  orders  is  merely  the  subordinate  and 
instrumental  part  of  the  business ;  and  I  take  the  admiralty  to  be  the 
proper  channel  through  which  the  order  for  release  should  be  trans- 
mitted to  the  captors.  But  even  if  there  had  been  some  little  irregu- 
larity in  the  mode  of  transmitting  such  an  order,  an  irregularity  such 
as  may  and  must  sometimes  occur  in  the  shifting  exigencies  of  the 
public  service,  it  could  in  no  degree  have  been  considered  as  vitiating 
the  substance  and  effect  of  the  thing.  Whether  the  communication 
had  been  made  by  this  or  that  hand  signifies  nothing ;  whether  it  was 
in  writing  or  in  words  signifies  nothing ;  the  question  is,  whether  it 
was  so  directed  by  the  proper  authority  of  the  state  —  had  it  the 
seal  and  impress  of  that  original  authority  ?  Through  what  course 
that  direction  travelled,  whether  by  one  post  or  the  other,  is  a  matter 
of  small  moment,  and  perfectly  immaterial,  provided  the  fact  is  clear 
that  it  proceeded  from  the  state.  It  is  not  suggested  that  the  admi- 
ralty did  not  issue  the  orders.  They  are  averred  to  have 
been  so  issued  by  *  the  secretary  of  state,  and  are  not  at  [  *  179  ] 
this  moment  disavowed,  or  in  any  manner  receded  from  on 
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the  part  of  government,  after  the  call  which  the  court  has  made  on 
the  officers  of  the  crown,  for  the  purpose  of  knowing  in  what  light 
they  are  to  be  considered.  I  am  bound,  I  think,  to  hold  the  order 
that  has  been  called  in  question  to  have  proceeded  from  sufficient 
authority,  and  to  stand  at  this  moment  unrevoked. 

The  next  ground  that  has  been  taken,  is,  that  the  party  had  not 
accepted  the  release ;  and  if  this  had  been  shown,  it  would,  I  think| 
have  been  sufficient  to  defeat  the  effect  of  the  order.  It  would, 
undoubtedly,  have  been  competent  to  the  claimant  to  have  said, 
"  The  restitution  is  defective  ;  I  will  not  accept  it,  but  will  go  to  the 
courts  of  justice  to  obtain  a  more  ample  compensation."  Without 
imputing  to  the  crown  an  injustice  which  is  not  to  be  imagined,  it 
cannot  be  conceived  that  the  party  would  have  been  denied  his  resort 
to  a  court  of  justice,  which  sits  principally  to  enforce  the  rights 
arising  from  the  law  of  nations.  If  he  had  appealed  from  the  govern- 
ment to  the  court  of  legal  redress,  the  court  must  have  received  the 
complaint,  and  have  proceeded  to  an  ultimate  determination  on  the 
quantum  of  the  grievance  alleged;  and  by  such  a  conduct  the 
party  might  fairly  have  been  considered  to  have  waived  the  benefit  of 
a  partial  release.  But  I  find  nothing  of  the  kind.  The  letter  which 
the  claimant  wrote  on  the  occasion  has  been  very  properly  described 
to  be  written  in  most  respectful  terms.  It  is  a  letter  of  grateful  accept- 
ance, appealing  only  to  the  equitable  consideration  of  government  for 
some  farther  compensation,  on  grounds  therein  stated ;  but  it  con- 
tains no  appeal  to  the  court,  no  declining  of  the  offer  made 
[  *  180  ]  by  government  On  *  the  contrary,  it  is  rather  to  be  taken 
as  a  total  relinquishment  of  all  legal  remedy,  as  a  statement 
of  their  case  in  a  style  of  political  negotiation  merely,  and  contain- 
ing nothing  that  can  with  any  propriety  be  deemed  a  waiver  of  the 
release  then  offered.  Something  has  been  said  of  the  lapse  of  time 
that  had  intervened  before  the  papers  were  brought  to  the  notice  of 
the  cotrt.  It  has  been  great ;  but  I  cannot  blot  out  of  my  remem- 
brance the  important  transactions  to  which  this  matter  has,  at  least 
in  some  degree,  given  birth.  Many  years  of  negotiation — I  am 
Borry  to  add,  some  months  of  actual  hostility — passed,  before  this 
question  was  happily  adjusted  by  a  convention.  During  that  period, 
nothing  was  done  in  this  court.  When  the  general  question  was  set- 
tled prospectively  between  the  parties,  the  question  came  forward 
with  respect  to.  the  fleet  of  which  these  vessels  composed  a  part. 
Whilst  the  question  respecting  the  whole  fleet  was  under  discussion, 
these  ships  had  a  right  to  stand  on  the  general  ground  of  defence,  as 
long  as  it  might  possibly  be  determined  in  their  favor ;  they  might 
feel  it  their  duty  so  to  do,  in  order  that  they  might  not  prejudice  the 
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rights  of  the  other  ships  associated  with  them.  Having  so  done,  and 
sailed,  they  have  now  a  right  to  resort  to  the  benefit  of  the  order 
which  applied  to  them  exclusively,  and  to  call  upon  the  officers  of 
the  crown  either  to  admit  and  avow  these  papers,  or  to  contradict  and 
renounce  them.  On  this  part  of  the  case,  I  feel  myself  bound  to  say 
that  the  order  is  sufficiently  authenticated,  that  the  crown  does  not 
disavow  it,  and  that  I  must  consider  the  case  as  subject  to  the  effect 
of  the  order,  whatever  that  may  legally  be,  for  the  release  of  thb 
property. 

The  facts,  then,  being  completely  established,  the  *  ques-  [  *  181  ] 
lion  of  right  arises,  how  far  the  crown  can  release  at  any 
time  before  adjudication,  without  consent  of  the  captors.  It  is  an 
important  question,  connected  with  most  momentous  consequences. 
No  reflecting  man  can  approach  it,  without  feeling  that  he  has  to 
weigh  a  matter  of  extreme  delicacy,  though  perhaps  not  of  equal 
difficulty.  Be  the  delicacy  or  the  difficulty  what  it  may,  however,  it 
wiJl  be  the  duty  of  the  court  to  meet  with  firmness  any  exigencies 
which  the  administration  of  justice  may  impose  upon  it 

It  is  admitted  on  the  part  of  the  captors,  whose  interests  have  been 
argued  with  great  force  (and  not  the  less  effective,  surely,  for  the 
extreme  decorum  with  which  that  force  has  been  tempered),  that  their 
claim  rests  wholly  on  the  order  of  council,  the  proclamation,  and 
the  Prize  Act  It  is  not  (as  it  cannot  be)  denied,  that,  independent 
of  these  instruments,  the  whole  subject-matter  is  in  the  hands  of  the 
crown,  as  well  in  point  of  interest  as  in  point  of  authority.  Prize  is 
altogether  a  creature  of  the  crown.  No  man  has,  or  can  have,  any 
interest  but  what  he  takes  as  the  merq  gift  of  the  crown.  Beyond 
the  extent  of  that  gift,  he  has  nothing.  This  is  the  principle  of  law 
on  the  subject,  and  founded  on  the  wisest  reasons.  The  right  of 
making  war  and  peace  is  exclusively  in  the  crown.  The  acquisitions 
of  war  belong  to  the  crown ;  and  the  disposal  of  these  acquisitions 
may  be  of  the  utmost  importance  for  the  purposes  both  of  v^  and 
peace.  This  is  no  peculiar  doctrine  of  our  constitution ;  it  is  univer- 
sally received  as  a  necessary  principle  of  public  jurisprudence,  by  all 
writers  on  the  subject,  Bello  parta  cedtmt  reipublicce.  It  is  not  to  be 
supposed  that  this  wise  attribute  of  sovereignty  is  conferred  with- 
out reason ;  it  is  given  for  the  purpose  assigned,  that  the 
•  power  to  whom  it  belongs  to  decide  on  peace  or  war  may  [  *  182  ] 
use  it  in  the  most  beneficial  manner  for  the  purposes  of  both. 
A  general  presumption,  arising  from  these  considerations,  is,  that 
government  does  not  mean  to  divest  itself  of  this  universal  attribute 
of  sovereignty,  conferred  for  such  purposes,  unless  it  is  so  clearly  and 
unequivocally  expressed.  In  conjunction  with  this  universal  pre- 
11* 
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sumption,  must  be  taken,  also,  the  wise  policy  of  our  own  peculiar 
law,  which  interprets  the  grants  of  the  crown  in  this  respect  by  other 
rules  than  those  which  are  applied  in  the  construction  of  the  grants 
of  individuals.  Against  an  individual,  it  is  presumed  that  he  meant 
to  convey  a  benefit  with  the  utmost  liberality  that  his  words  will 
bear.  It  is  indifferent  to  the  public  in  which  person  an  interest 
remains,  whether  in  the  grantor  or  the  taker.  With  regard  to  the 
grant  of  the  sovereign,  it  is  far  otherwise.  It  is  not  held  by  the  sove- 
reign himself  as  private  property ;  and  no  alienation  shall  be  pre- 
sumed, except  that  which  is  clearly  and  indisputably  expressed. 

With  these  rules  of  interpretation,  the  title-deeds  of  the  captors 
must  be  considered,  to  determine  whether  the  crown  has,  in  these 
deeds,  renounced  that  power,  which  in  principle  it  possesses,  and  in 
practice  has  frequently  exercised.  If  there  is  any  thing  which  can 
be  supposed  to  produce  that  effect,  it  must  be  the  conveyance  of  a 
right,  of  some  species  or  other,  to  other  persons,  and  these  can  be  no 
other  than  the  captors,  in  virtue  of  which  they  claim  an  indefeasible 
interest  in  prize  once  taken.  The  right  contended  for  is  a  right  to 
seize  and  bring  to  adjudication  all  ships  of  the  enemy.     Does  the 

right  to  seize,  thus  generally  given,  alone  bind  the  crown,  so 
[  *  183  ]  as  to  bar  it  from  any  further  *  exercise  of  its  power  with 

respect  to  seizures  ?  Certainly  not ;  for,  after  that  right  is 
given,  to  seize  all  ships  of  the  enemy,  the  crown  can  exempt  as  it  sees 
fit.  The  crown,  which  declares  geheral  hostilities,  can  limit  their  ope- 
ration ;  it  can  except  individuals ;  it  grants  particular  passes ;  it  exempts 
particular  classes  of  the  enemies'  ships,  notwithstanding  the  right  thus 
given  of  seizing  all  ships.  If,  then,  the  right  of  seizing  all  ships,  thus 
generally  given,  does  not  bind  the  crown  in  its  power  of  qualifying  that 
right  by  subsequent  modifications,  on  what  ground  is  it  contended 
that  the  exercise  of  its  power,  with  respect  to  proceeding  to  adjudica- 
tion, is  barred  by  the  mere  act  of  seizure  ?  The  mere  act  of  seizure, 
surely ^annot work  any  such  effect;  it  is  an  act, in  itself,  in  some  de- 
gree, always  dubious  till  adjudication,  and  possibly  erroneous ;  yet  this 
dubious  act  is  to  convey  to  the  party  a  right  indefeasible  to  proceed  to 
adjudicatipn,  when  the  very  proceeding  may  be  a  further  wrong  done, 
an  aggravation  of  costs  and  damages  already  occasioned  by  the  impro- 
per seizure.  I  attended  with  great  impatience  to  the  able  argument 
of  Dr.  Arnold,  to  learn  what  was  the  specific  nature  of  the  right  con- 
ferred on  the  captors  by  the  act  of  seizure,  to  which  the  effect  of  bar- 
ring the  power  of  the  crown  to  release  is  to  be  attributed.  It  is 
admitted  to  be,  in  degree,  an  imperfect  right.  In  species,  it  was 
stated,  if  I  understand  the  argument,  to  be  a  jus  persequendiy  a  right 
of  action^  and  no  more ;  no  right  of  interest,  but  a  mere  right  of 
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bringing  to  adjudication.     Whatever  is  the  nature  of  this  right,  it  is 
conveyed  only  in  the  order  of  council ;  it  is  not  given  in  the  pro- 
clamation or  the  Prize  Act     It  is,  indeed,  recited  in  both,  as  a  thing 
otherwise  existing,  but  it  makes  no  part  of  the  powers  con- 
ferred •  in  either  of  those  instruments.     Now,  according  to  [  *  184  ] 
the  construction  which  is,  in  my  opinion,  to  be  put  upon 
this  matter,  this  jus  persequendi,  as  it  is  called,  is  not  a  right  con- 
veyed, but  a  duty  enjoined.     Captors  have  generally  a  right  to  seize, 
subject  to  this  duty  of  bringing  to  adjudication  —  a  duty  enjoined, 
that  they  may  not  make  seizures  without  bringing  the  ships  and 
goods  seized  to  the  notice  of  the  proper  tribunal,  in  order  to  prevent 
the  right  of  seizure  from  degenerating  into  piratical  rapine.     If  the 
crown  imposes  that  obligation,  the  crown  can  release  it     Supposing 
the   proclamation  and  Prize  Act  to  be  out  of   the  way,  and  that 
the  matter  stood  singly  upon  the  order  of  council,  there  can  be  no 
doubt  that  the  crown  could  so  release.     The  crown  imposed  the  obli- 
gation, and,  so  far  as  the  order  of  council  alone  is  considered,  the 
crown  retains  the  whole  interest     If  the  prize  is  condemned,  it  must 
be  condemed  to  the  crown,  and  for  its  interest,  for  the  order  of  coun- 
cil gives  no  interest  to  captors.     No  doubt  could  exist,  supposing  the 
matter  to  stand  on  the  order  of  council   alone,  that  the  crown  is 
completely  dominus  liiis^  and  also  dominus  ret  litigaUB^  supposing 
there  is  no  claim  maintainable  on  the  part  of  any  neutral  proprietor. 
As  far  as  any  right  to  the  extent  contended  for  can  be  supposed  to 
be  vested  in  the  captor,  then,  it  must  be  attributed  to  some  enlarge- 
ment of  these  rights,  given  by  the  order  of  council,  derived  from  the 
Prize  Act  and  proclamation.     Let  us  consider  what  this  enlargement 
is.     The  proclamation  gives  the  whole  property,  but  not  till  after 
adjudication ;  until  that  time,  no  beneficial  interest  attaches.     So  the 
Prize  Act,  in  like  terms,  gives  the  whole  interest  or  property,  in  oppo- 
sition to  that  proportional  and  partial  interest  given  by 
•former  acts,^  but  not  till  adjudication.     In  adverting  to  [  ^185] 
these  instruments,  it  is  impossible  not  to  remark  the  very 
guarded  terms  in  which  the  benefit  is  conferred.     The  proclamation 


1  Before  the  statute  6th  Anno,  whicli  first  gave  to  the  captors  the  whole  or  sole 
benefit,  as  it  is  there  termed,  and  which  has  been  continued  in  the  several  Prize  Acts 
passed  since  that  time,  the  statute  4th  and  5th  William  and  Mary  had  given  to  priva- 
teers four  fifths  of  the  cargo,  and  the  whole  of  the  vessels ;  and  to  kihg's  ships  one 
third.  This  statute  had  regulated  the  practice  till  the  conclusion  of  that  war,  which 
happened  in  1697.  On  the  breaking  out  of  the  ensuing  war  against  France,  a  pro- 
clamation, issued  Ist  June,  1 702,  giving  to  her  Majesty's  ships  half,  and  to  privateers 
the  whole  benefit  of  prize ;  but  no  general  parliamentary  regulation  during  that  war 
appears  to  have  passed  on  the  subject  prior  to  the  statute  6th  Anne,  in  1708. 
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gives  to  privateers, "  after  final  adjudication,  and  not  before;  "not 
merely  after  adjudication,  but  superadding  a  negative  pregnant, "  and 
not  before."  With  regard  to  king's  ships,  the  grant  is  expressed  with 
similar  caution ;  it  gives  the  neat  produce  of  all  such  prizes  taken, 
the  right  whereof  is  inherent  in  us  and  our  crown.  And  again,  it 
directs  that  such  prize  "  may  be  lawfully  sold  or  disposed  of,  by  them 
and  their  agents,  after  the  same  shall  have  been  to  us  finally  adjudged 
lawful  prize,  and  not  otherwise."  What  is  the  use  of  these  guarded 
expressions  ?  Surely  not  merely  the  objeot  of  protecting  the  interests 
of  the  claimant  till  after  adjudication.  The  crown  cannot  be  sup- 
posed to  be  anxious  to  make  a  reservation  or  exception  of  that, 
which,  without  any  such  exception,  would  be  perfectly  safe ;  for  no 
interest  of  the  crown  or  its  grantee  could  divest  the  interest  of  the 

claimant     The  reservation    must,  ex   necessitate  ret,  ex 
[  *  186  ]  defectu  alicujtis  alteritLS    materusy  apply  *  to  rights  over 

which  the  crown  has  a  dominion,  and  which,  unless  re- 
served, it  might  he  supposed  to  have  granted  away.  What  are  these 
rights  ?  The  right  of  controlling  the  whole  proceeding  till  final  adju- 
dication ;  the  right  of  declaring  that  the  party  shall  not  be  farther 
proceeded  against  as  an  enemy ;  the  right  of  suspending  hostility 
against  him,  with  regard  to  property  which  has  been  seized  under 
the  gen'^ral  order  of  reprisals.  For  such  purposes,  and  such  purposes 
only,  it  must  be,  that  the  crown  has  declared,  that,  till  after  adjudica- 
tion, the  captor  has  no  interest  which  the  court  can  properly  notice, 
for  any  legal  effect  whatsoever.  In  the  case  of  captures  made  by  the 
king's  own  ships,  the  authority  of  the  crown  is  most  marked  upon 
the  face,  and  in  the  substance,  of  every  part  of  the  proceedings,  in 
the  most  emphatical  manner.  The  crown  officers  are  the  prosecutors, 
in  the  name  of  the  crown ;  the  final  adjudication,  under  the  very 
terms  of  the  act,  is  a  condemnation  to  the  crown,  and  most  clearly 
the  interest  would  vest  in  the  crown  under  that  condemnation,  if  the 
act  had  not  expressly  superadded,  that  it  should  enure  to  the  benefit 
of  the  captor.  In  seizures  made  by  private  ships  of  war,  the  hand  of 
the  sovereign  authority  is  less  visible  in  the  mode  and  style  of  pro- 
ceeding ;  but  the  right  of  the  crown  is  sufficiently  guarded  by  the 
repeated  declarations,  that  the  interest  shall  vest  in  such  captors 
"  after  final  adjudication,"  and  not  before. 

So  much  upon  principle.  How  stands  the  matter  as  to  practice  ? 
Thfe  practice,  I  conceive,  has  been  unquestioned,  for  the  crown  to 
direct  the  release  of  ships  before  final  adjudication.  The  instances 
are  not  indeed  very  numerous,  because  it  is  not  to  be  supposed  that 

the  occasions  for  the  exercise  of  such  an  act  of  authority 
[  •  187  ]  *  would  be  very  frequent.     I  cannot  but  think,  however, 
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that  an  expression,  which  is  reported  to  have  fallen  from  Lord 
Mansfield,  in  a  case^  relating  to  the  insurable  interest  of  cap- 
tors, (of  which  case  I  have  been  favored  with  a  note  from  a  noble 
person,  who  was  himself  of  counsel  in  the  cause,)  namely,  "  that  the 
crown  does  not  interfere,"  must  have  been  founded  in  some  error  of 
the  fact.  Such  instances  will  appear  less  numerous,  because  the 
fact,  that  they  have  been  so  released,  is  not  necessarily,  nor  very  dis- 
tinctly, entered  in  the  books.  All  that  appears,  is,  that  the  proctor, 
then  proceeding  for  the  crown,  as  he  must  do,  declares  that  he  pro- 
ceeds no  farther ;  on  which  the  court  issues  an  order  of  restitution, 
as  a  matter  of  course,  and  of  necessity ;  for  what  party  can  inter- 
pose and  pray  a  condemnation  to  the  crown,  when  the  crown  has 
declared  that  it  prays  no  such  a  thing,  but  consents  to  the  restitution. 
I  take  this,  therefore,  to  be  the  first  case  in  which  the  effect  of  such 
a  consent,  on  the  part  of  the  crown,  has  been  called  in  question.  I 
do  not  mean  to  intimate  that  it  has  been  in  any  degree  improper  to 
take  the  opinion  of  the  court  upon  this  question,'  more  particularly 
in  the  very  decorous  manner  in  which  the  application  has  been  urged. 
But  I  must  say,  that  when  it  is  alleged  that  all  former  cases  have 
passed  by  consent,  the  fact  itself,  that  the  power  was  not  questioned 
in  these  cases,  affords  a  strong  proof  that  the  power  was  con- 
sidered as  unquestionable;  and,  I  must  add,  that  though  I  have 
suffered  a  party  to  stand  before  the  court,  for  the  purpose  of  arguing 
the  question,  I  do  not  know  the  party  who  can  legally  stand  before 
it,  praying  a  condemnation  to  the  crown,  which  the  crown  itself  pub- 
licly renounces. 

It  will  not  be  necessary  for  me  to  travel  over  instances ;  ^ 
•  they  have  been  cited  in  the  argument ;  but  I  will  appeal  to  [  •  188  ] 
the  judgment  of  every  person  of  any  experience  in  these 
courts,  whether  a  doubt  ever  existed  on  the  subject  in  any  man's 


*  Lecras  v.  Hugbes.  ^ 

9  Modem  instances  cited,  as  subsequent  to  tbe  regular  grant  of  the  wbole  benefit  of 
prize  to  the  captor  by  act  of  parliament  in  1708,  were,  The  Freya,*  the  leading  case 
of  a  Danish  convoy  brought  in,  but  restored  by  negotiation  with  government ;  The 
St  Johannes,  one  of  the  first  Swedish  f  convoy,  released  by  the  captor  under  an  order 
from  the  Lords  of  the  Admiralty ;  The  Edwin,  %  an  American  vessel  which  had  sailed 
for  the  port  of  Havre  with  other  American  ships,  in  1801,  under  some  misunderstand- 
ing as  to  the  blockade  of  Havre,  and  was  released  in  consequence  of  a  letter  of  24th 
November,  1801,  from  Lord  Hawkesbury,  directed  to  the  King's  Advocate,  "stating 
the  special  circumstances  which  had  led  to  an  ignorance  of  the  blockade  on  the  part  of 
the  Americans,  and  expressing  his  Majesty's  pleasure  that  all  the  rights  and  interests 

*  29th  July,  1800.  1 1798.  |  November,  1801. 
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mind,  till  it  was  excited  by,  I  will  not  say  a  dictum^  but  by  an  in- 
terrogatory or  question  of  a  noble  and  reverend  person  ^  in  the  argu- 
ment upon  The  St  Jago.  It  will  not  be  supposed  that  I  mean  to 
treat  the  memory  of  that  eminent  person  with  the  slightest  disre- 
spect, when  I  say  that  it  was  an  unexamined  and  unweighed  dictum 
in  that  particular  case,  and,  upon  a  subject  not  genemlly  familiar  to 
his  most  excellent  understanding.  I  cannot  think  that  he  himself 
would  have  regarded  such  an  hasty  excursion  of  bis  mind,  as  that 
which  he  would  deliberately  have  followed,  if  he  had  been  called 
upon  to  apply  himself  to  the  serious  discussion  of  such  a  point  To 
this  dictum,  be  its  authority  what  it  may,  I  must  oppose  that  of  his 
predecessor,  to  which  I  have  already  adverted,  "that  the  crown  does 
not  interfere,"  because  it  would  be  nugatory  to  speak  of  not  inter- 
fering, if  the  right  was  altogether  denied  to  exist  As  to  the  practice 
of  this  court,  it  has  undoubtedly  not  been  guided  by  the  opinion 
intimated  in  that  dictum  of  Lord  Kenyon.  On  the  cpntrary,  the 
same  measure  has  been  adopted  in  the  cases  cited  in  argument, 
The  Johannes,  The  Freya,  and  the  Havre  cases;  in  all 
[  *  189  ]  *  which  the  court  conceived  itself  to  be  doing  no  more  than 
its  duty  in  obeying  the  order  for  release.  It  is  true  that  the 
captors  did  not  oppose  in  those  instances  ;  but  I  have  already  stated 
the  grounds  on  which  I  conceive  that  they  could  not  have  been 
heard  by  the  court,  in  an  effectual  support  of  any  such  opposition. 
There  is,  besides,  one  class  of  cases,  from  which  we  may,  I  think, 
infer  that  such  a  power  must  be  supposed  to  exist  in  the  crown ;  I 
mean  cases  ^  of  restitution  at  the  close  of  a  war.  It  is  a  frequent 
practice  to  stipulate  in  the  preliminary  articles  of  peace,  for  a  cessa- 
tion of  hostilities  at  certain  times,  in  different  latitudes,  and  for  the 


which  may  belong  to  him  in  such  captured  vessels  and  cargoes,  shall  be  given  up  and 
released." 

More  ancient  instances,  prior  to  the  Prize  Act  of  1708,  were,  an  order  of  council, 
1705,  for  the  release  of  certain  Dutch  ships  seized  and  brought  in,  for  trading  with  the 
common  enemy.  4th  Admiralty  Reports,  page  254,  note.  The  Salvador,  31st  August, 
1704,  on  which  there  was  an  order  of  council  addressed  to  her  Majesty's  Advocate,  for 
the  release  of  certain  Swedish  ships  which  had  been  captured  under  a  Swedish  con- 
voy, after  a  contest  between  the  Swedbh  man-of-war  and  Admiral  Whetstone.  15th 
August,  1C89,  an  order  of  council  for  the  release  of  certain  Danish  ships.  23d  Sep- 
tember, 1609,  an  order  for  the  release  of  certain  Portuguese  ships.  27th  July,  1689,  an 
order  of  council  communicated  to  the  Court  of  Admiralty  for  its  direction  in  proceed- 
ing against  the  ships  and  contraband  cargoes  of  The  Hanse  Towns,  going  to  Spain,  and 
seized  by  Queen  Elizabeth.    Collectanea  Maritima,  p.  163,  note. 

I  Lord  Kenyon. 

3  Adolphus  Frederick,  captured  2d  May,  1748  —  proclamation  5th  May,  announcing 
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restitution  of  property  taken  afterwards ;  and  this  as  well  within,  as 
beyond,  the   period  assigned  for  the  ratification   of   the 
preliminary  articles  themselves.      The  same  *  provision  is  [  *  190  ] 
afterwards  inserted  in  the  definitive  treaty.     In  matters  of 
treaty,  it  is  true,  the  act  of  ratification  may  be  said  to  operate  with 
retrospective  effect,  to  confirm  the  terms  of  the  treaty  from  the  date 
of  the  preliminary  articles.     But  it  is  not  easy  to  conceive  a  power, 
lodged  in  the  prerogative  of  the  crown,  to  secure  that  retrospective 
effect,  to  the  conclusion  of  a  treaty,  without  supposing  also  a  cor- 
responding power  over  the  acts  of  its  own  subjects,  to  supersede  the 
intermediate  events  of  war,  and  to  annul  captures,  rightly  made,  up 
to  the  moment  of  ratification,  under  the  only  known  rule  of  action, 
then  promulged  and  communicated  to  cruisers,  for  the  government 
of  their  conduct. 

Something  has  been  said  of  the  hardship  which  captors  may  sus- 
tain, if  they  are  to  be  held  liable  to  costs  and  damages,  and  are,  at 
the  same  time,  denied  the  power  of  proceeding  to  adjudication ;  and 
to  be  sure  nothing  could  be  more  unjust,  than  to  leave  the  captor  at 
the  mercy  of  the  claimant  for  costs  and  damages,  by  taking  from  him 
the  power  of  justifying  the  seizure.  But  to  this  objection,  I  think, 
two  answers  may  be  given,  either  of  which  removes  the  possibility  of 
such  injustice,  even  if  the  fact  could  be  supposed  (which  cannot  be 
supposed  without  the  most  extravagant  indecency)  that  the  crown  in 
the'  transaction  had  left  its  officer  totally  unprotected.  First,  that 
after  acceptance  of  such  an  extrajudicial  release,  the  claimant  would 
no  longer  be  competent  to  proceed  against  the  captor;  the  act  of  ac- 
ceptance would  be  considered  as  a  waiver  of  his  judicial  remedy,  as 
a  total  release  <5n  the  one  side  and  on  the  other ;  and  if  the  captor 
was  to  appear  under  protest,  alleging  that  the  claimant  had  accepted 
such  an  extrajudicial  release,  I  cSinnot  but  think  that  the 
court  would  pronounce  the  protest  to  be  well  founded,  *  and  [  *  191  ] 
dismiss  him  from  any  farther  responsibility ;  or,  secondly,  if 
the  court  did  not  overrule  the  protest,  it  surely  would  not  deny  the 
captor  his  right  to  proceed,  not,  indeed,  for  the  adjudication  of  any 
prize  interest  under  the  seizure,  but  for  all  purposes  of  justification. 

To  considerations  of  public  policy,  upon  such  a  question,  I  decline 
to  advert  at  any  length,  for  two  reasons  ;  one  is,  because  my  judg- 
ment must  be  formed  on  grounds  of  another  species ;  on  the  legal 


the  cessation  of  hostilities  in  the  channel  from  twelve  da3rs  afler  the  19th  April,  1748, 
being  the  date  of  the  signature  of  the  preliminary  articles  of  the  peace  of  Aix  la 
Chapelle  —  restored  by  decree  of  court,  17th  May,  1748. 
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construction  of  the  order  of  council,  the  proclamation,  and  the  act  of 
parliament  If  those  have,  in  fact,  taken  away  the  right  of  the  crown, 
against  the  public  interest,  be  the  consequences  ever  so  mischievous, 
the  remedy  must  be  sought  not  in  erroneous  judgments  here,  but  in 
wise  legislative  provisions  elsewhere.  Another  reason  is,  that  the 
considerations  of  public  policy  are  too  vast,  and  too  obvious,  not  to 
present  themselves  to  every  man's  imagination.  When  I  state  the 
position  contended  for  on  the  part  of  the  captors  to  be  in  effect  this, 
that  it  shall  be  in  the  power  of  every  man  who  has  made  a  capture, 
of  the  pettiest  commander  of  the  pettiest  privateer,  to  force  on,  in 
spite  of  all  the  prudence  of  the  crown,  opposed  to  such  an  attempt, 
the  discussion  and  decision  of  the  most  delicate  questions ;  the  dis- 
cussion and  decision  of  which  may  involve  the  country  in  the  most 
ruinous  hostilities,  I  state  a  proposition,  that  must  awaken  the  ap- 
prehension of  every  man  who  hears  me,  as  to  the  extent  of  the  danger 
which  would  attend  the  establishment  of  such  a  principle.  It  has 
been  stated,  and  truly  stated,  that  great  encouragement  is  due  to  the 
navy  of  this  kingdom.   I  feel  this,  I  hope,  in  its  full  extent ;  and  I  can 

have  no  doubt  that  it  is   still  more  sensibly  felt  by  the 
[  *  192  ]  government  of  this  country ;  but  I  must  presume,  that,  *  in 

estimating  duly  the  weight  of  that  consideration  in  any 
particular  cases,  the  government  will  likewise  estimate  the  weight  of 
other  public  considerations,  which  in  those  particular  cases  may  hap- 
pen to  be  still  more  urgent,  and  more  important,  high  and  important 
as  that  consideration  unquestionably  is. 

On  the  whole  case,  I  am  of  opinion  that  all  principles  of  law,  all 
forms  of  law,  all  considerations  of  public  policy,  concur  to  support 
the  right  of  release  prior  to  adjudication,  which  I  must  pronounce  to 
be  still  inherent  in  the  crown.  It  is  with  peculiar  satisfaction  of 
mind  that  I  reflect,  that  if  I  have  erred  in  forming  this  opinion,  the 
law  has  provided  more  ways  than  one  in  which  the  effect  of  the  in- 
firmity of  my  judgment  may  be  repaired,  to  the  relief  of  the  parties 
who  feel  themselves  aggrieved  by  it 
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December  2, 1803,  and  Jolj  14,  1804. 

Cartel;  priTileges  of,  allowed  to  a  ship  employed  in  carrying,  from  Martinique  to  Franoe, 
certain  French  prisoners  taken  at  St.  Lucie,  agreeable  to  the  understanding  of  the  com- 
manding officer  of  the  British  forces  at  St.  Lucie,  though  not  strictly  provided  with  ih» 
formal  documents  of  cartel,  &c.^ 

This  was  a  case  of  a  French  ship,  captured  on  a  voyage  from 
Martiniqae  to  France  and  claimed  by  the  master  as  a  cartel  ship,  as 
sailing  under  the  passport  of  the  British  commander  at  St  Lucie,  for 
the  purpose  of  carrying  General  Noques,  and  other  officers,  taken  at 
St  Lucie,  to  France. 

On  the  part  of  the  captors,  Laurence  and  Robinson.  On  the  effect 
of  such  protection  as  this  is  assumed  to  be,  there  can  be  but  one 
opinion,  when  the  ordinary  mode  of  conducting  a  transaction  of  this 
kind  is  simply  pursued,  and  established  in  proof  before  the  court. 
The  delicacy  of  cases  of  cartel  is  felt  by  all ;  but  the  high  good  faith 
to  be  expected  in  such  contracts  will  be  most  effectually 
secured,  by  preserving  the  simplicity  *  of  the  contract  itself,  [  *  193  J 
and  by  allowing  no  latitude  of  interpretation,  beyond  the 
obvious  meaning  of  the  grantor.  Safe-conducts  are  described  by 
writers  on  the  law  of  nations,  as  proceeding  entirely  from  the  will  of 
the  grantor.  In  all  doubtful  cases,  they  are  to  be  Restricted  to  the 
obvious  meaning  of  that  will,  and  are  not  to  be  extended  to  include 
more  than  was  obviously  intended,^  and  necessary  to  carry  that  in- 
tention into  effect  What  are  the  facts  of  this  case?  It  is  endea- 
vored to  bring  within  the  sanctity  of  cartel  a  valuable  ship,  which  has 
none  of  the  ordinary  characteristics  of  a  cartel  ship  belonging  to  her. 
She  was  a  merchant  vessel,  which  had  carried  out  troops  fromi 
France,  and  appears  to  have  been  lying  at  Martinique  unemployed, 
and  without  hope  of  getting  home  in  safety  to  a  French  port  In 
this  situation  a  charter-party  is  made  between  the  officer  of  govern^* 
ment  at  Martinique  and  the  master,  in  which  the  vessel  is  taken  up 
as  a  cartel  ship,  as  she  is  there  denominated,  and  is  chartered  to  carry 
to  France,  with  a  flag  of  truce,  General  Noques,  and  about  fifty 


1  [For  cases  of  cartel  see  The  Daifjie,  8  C.  Bob.  148,  note.] 
«  Vattel,  b.  8,  ch.  X7. 
VOL    V.  12  "  r^  T 
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other  persons,  who  had  been  made  prisoners  of  war  at  the  surrender 
of  St  Lucie.  The  whole  of  this  pretension  rests  on  the  gratuitous 
assumption  of  French  parties.  There  is  no  passport  from  the  British 
admiral,  nor  a  word  respecting  her,  in  all  that  passed  between 
General  Noques  and  the  British  commander  at  St.  Lucie.  In  former 
discussions,  on  a  similar  subject,  the  court  had  occasion  to  observe,^ 
*«  that  it  is  not  the  employment  alone  that  is  held  to  convey  a  neces- 
sary protection,  but  that  the  security  is  derived  from  the  special  safe 
conduct,  which  would  be  unnecessary,  if  the  mere  service  were  suffi- 
cient," The  special  character  should,  in  all  cases  where  an 
[  *  194  ]  opportunity  offers,  more  properly  proceed  *  from  the  act  of 
some  person  in  authority,  on  the  part  of  the  nation  against 
which  the  protection  is  assumed.  As  to  the  service  in  this  instancei 
it  is  not  a  cartel  service ;  which  is  generally  to  facilitate  an  inter- 
course between  hostile  ports.  The  voyage  is  from  one  French  port 
to  another ;  and  as  to  the  protection  of  passports,  from  any  person  or 
authority  on  the  part  of  this  country,  the  master  does  not  pretend  to 
have  had  any  other  passport  than  what  he  carried  out  with  him  from 
Bordeaux,  It  was  owing  to  the  want  of  some  such  document,  that 
the  truth  or  sufficiency  of  his  pretensions  to  cartel  were  called  in 
question  ;  and  on  this  ground  only,  according  to  the  evidence  of  the 
French  master,  the  captor,  proceeding  with  great  caution  and  deli- 
cacy, thought  himself  justified  in  bringing  this  vessel  to  adjudication. 
Recourse  is  now  had  to  the  personal  safe-conducts  which  Gteneral 
Noques  and  the  other  persons  on  board  had  received  from  the  British 
commander  at  St.  Lucie.  On  the  surrender  of  that  island,  it  seems 
that  permission  was  given  to  General  Noques  to  proceed  to  Mar- 
tinique or  to  France  on  his  parole.  This  permission  arose  entirely 
out  of  the  request  of  General  Noques  to  be  allowed  to  go  on  his 
parole,  and  though  it  was  extended  afterwards  to  other  persons,  the 
terms  of  their  safe-conduct  extended  no  farther  than  "to  go  to  Max- 
tinique  or  elsewhere,  in  a  neutral  ship  or  flag  of  truce."  These  gen- 
tlemen went  to  Martinique,  and  there,  without  the  intervention  of 
any  authority  on  the  part  of  this  country,  the  character  and  exemp- 
tion of  cartel,  in  favor  of  this  vessel,  is  ingrafted  on  these  mere  per- 
sonal passports  for  the  security  of  the  gentlemen  themselves.  Was 
it  reasonable  that  such  effect  should  be  attributed  to  them? 
[  •  195  ]  Suppose  •  then-  affairs  bad  led  them  different  ways,  could  it 
be  contended,  that  each  person  might  have  hoisted  his  cartel 
flag,  and  have  protected  a  separate  ship  ?    Could  there  have  been 


1  The  DaiQie,  3  Adm.  Bep.  p.  143. 
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any  such  understanding  between  General  Greenfield  and  General 
Noques,  at  St  Lucie?  The  whole  permission  arises  out  of  the 
request  of  the  French  general,  and  should  be  restricted  to  it.  In  that 
request  there  is  not  a  word  of  any  such  consequence.  Had  General 
Greenfield  any  authority  to  grant  such  protection  to  a  vessel  which 
had  never  been  under  his  power  ?  In  capitulations,  the  act  of  the 
commander  on  all  property,  which  is  the  object  of  the  contest,  and 
as  such  subject  to  his  discretion,  would  undoubtedly  be  binding ;  but 
St.  Lucie  was  taken  by  storm  ;  there  was  no  capitulation.  If  General 
Greenfield  had  intended  to  give  up  a  French  vessel  in  safety,  why 
did  he  not  send  off  one  of  those  taken  at  St  Lucie.  Nothing  of  that 
Kind  is  done.  The  conventions  ^  of  commanding  officers  are,  in  some 
respects,  to  be  strictly  construed ;  and  it  might  on  just  grounds  be 
questioned,  whether  General  Greenfield  had  authority  to  grant  pro- 
tection to  a  vessel  sailing  from  another  place,  that  had  never  been 
under  his  authority.  Without  insisting,  however,  on  the  invalidity 
of  such  an  act,  if  actually  done,  it  will  be  sufficient  to  infer  from  the 
questionable  nature  of  the  act  itself,  that  all  general  proba- 
bility 'is  against  such  an  intention  on  the  part  of  the  British  [  *  196  ] 
officer.  The  case  set  up  is  a  case  of  exemption,  in  which 
the  burden  of  proof  lies  on  the  party  asserting  such  a  privilege.  As 
the  evidence  adduced  by  no  means  supports  the  claim,  the  vessel 
cannot  be  held  entitled  to  protection,  but  must  stand  upon  the  same 
footing  as  any  other  enemy's  ship,  and,  as  such,  be  subject  to  con- 
demnation. 

On  the  part  of  the  claimants,  Swabey  and  Adams  contended  —  That 
it  was  a  transaction  of  perfect  good  faith  on  the  part  of  the  master ; 
that  it  was  made  a  condition  of  the  charter-party  that  the  vessel 
should  be  fitted  out  strictly  as  a  cartel  ship,  without  taking  a  cargo 
or  bearing  arms ;  that  the  passports  of  General  Greenfield  and  Gene- 
ral Brereton  went  beyond  the  purpose  of  granting  a  mere  personal 
protection  to  these  gentlemen,  and  were  represented  to  the  master  as 
sufficient  to  confer  the  protection  of  cartel ;  that  the  court  would  con- 
sider such  a  transaction  most  favorably  to  support  the  good  faith  of 
the  nation,  and  protect  the  claimant  against  a  mere  defect  of  form, 


1  Les  conventions  de  g^neraux,  dont  nous  renons  de  parler,  regardant  lea  affairs 
d'antrui,  le  sens  en  doit  etre  restreint,  autant  que  le  permet  la  nature  de  Taccord ;  en 
florte  que,  d*un  c<5t6^1e  aouverain  ne  soit  point  engag6  par  1&  plus  qu'il  ne  voudroit  s'il 
tratoit  lui  m^me ;  and  que,  de  Tautre,  les  generaux  ne  soufirent  point  de  dommage  en 
fiusant  leur  devoir.    Grotius,  1.  8,  ch.  22,  §  10. 
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if  indeed  these  passports  should  be  held  not  to  come  up  to  the  formali- 
ties  usually  observed  in  cases  of  cartel. 

Judgment. 
Sir  W.  Scott.  This  vessel  was  taken  sailing  under  a  flag  of  truce, 
that  is,  under  the  English  and  French  colors  joined  together.  The 
flag  of  truce  alone  would  not  be  sufficient  to  afford  protection,  because 
it  might  be  fraudulently  assumed,  or  without  authority.  A  claim, 
however,  is  given  under  a  special  representation  of  the  circumstances 

that  led  to  this  transaction,  stating  it  to  have  arisen  from 
[•197  ]  the  agreement  of  General  Greenfield  'and  certain  French 

oflScers  who  had  become  prisoners  of  war  on  the  capture  of 
St  Lucie.  Something  has  been  said,  in  argument,  of  the  extent  of 
the  power  of  general  officers  to  contract  with  the  enemy  in  capitula- 
tions. Certainly,  nothing  can  be  more  sacred  than  such  agreements ; 
they  are  to  be  held  most  inviolate.  It  is  scarcely  possible  to  conceive 
any  terms,  however  incommodious,  that  ought  not  to  be  most  faith- 
fully observed  in  the  execution  of  such  contracts.  This,  however,  is 
not  an  agreement  of  that  kind.  It  appears  that  St.  Lucie  was  taken 
by  assault,  without  any  capitulation,  and  that,  after  the  surrender. 
General  Greenfield  granted  permission  to  the  French  general  to  pro- 
ceed to  France,  on  parole  not  to  serve  again  till  exchanged.  It  was, 
therefore,  not  a  contract,  as  far  as  appears,  of  mutual  benefit,  but  a 
matter  of  indulgence,  to  be  favorably  considered,  indeed,  as  the  act  of 
a  general  oflScer,  who  may  be  supposed  to  have  been  the  best  judge 
of  the  propriety  of  the  measure  at  the  time ;  but  something  which 
does  not  bind  his  country  precisely  to  the  same  extent,  as  a  capitula- 
tion of  war  by  which  some  return  of  advantage  is  stipulated  and 
obtained  for  his  country.  General  Greenfield's  letter,  which  is  first 
to  be  considered,  states,  "  that  General  Noques,  being  desirous  of 
returning  to  France,  has  my  approbation,  and  is  at  liberty  to  go  to 
Martinique,  and  afterwards  to  France,  on  condition,"  &c.  This  is  a 
personal  liberation,  and  by  no  means  ascertains  the  vehicle  in  which 
he  was  to  go.  It  does  not  appear  from  this  instrument,  whether 
Greneral  Noques  was  to  take  a  French  ship,  and  protect  her  under 
this  permission  ;  nor,  indeed,  whether  the  mode  of  conveyance  had 

at  all  entered  into  the  contemplation  of  the  parties.     It 
[  *  198  ]  would,  therefore,  be  impossible  for  me  to  determine  'on  the 

evidence  of  this  letter  alone.  There  is  another  letter  from 
General  Brereton,  who  was  left  in  command  at  St  Lucie,  which,  in 
answer  to  a  second  application  to  include  certain  other  persons, 
grants  permission  "  to  go  to  Martinique,  and  afterwards  to  Fraiice,  as 
they  might  find  most  convenient"     That  also  is  a  very  general 
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expression,  which  might  refer  only  to  their  own  situation  and  character, 
and  might  only  mean  that  they  should  go  in  the  most  undisturbed 
manner,  provided  they  found  neutral  ships,  or  cartels,  or  any  other 
innocuous  vehicle.  There  is  a  third  instrument  from  General  Brere- 
ton,  which  signifies  <<  a  permission  to  go  to  Martinique  and  France, 
in  a  neutral  ship  or  fiag  of  truce,  or  elsewhere  where  their  affairs  may 
require."  These  gentlemen  go  to  Martinique,  and  there  this  vessel 
is  taken  up  as  a  cartel  ship  by  virtue  of  this  permission,  though  not 
strictly  a  cartel  ship ;  and,  certainly,  if  the  master  can  be  supposed  to 
have  entered  into  this  engagement  sincerely,  under  the  persuasion 
that  he  was  to  be  protected  by  the  privileges  of  cartel,  without  con- 
sidering strictly  how  far  the  authority  of  General  Greenfield  might 
be  competent  to  confer  such  exemption,  I  think  that  the  parties  will 
be  entitled  to  very  indulgent  considerations,  in  regard  to  the  restitu- 
tion of  this  property.  The  claim  is  given  on  the  affidavit  of  the 
master,  who  certainly  does  not  support  his  averment  in  the  full 
extent ;  but  he  does  not  appear  to  be  exposed  to  any  imputation  of 
/  mala  fides  on  that  account.  He  states  the  agreement  of  the  British 
commander  to  have  been,  "  that  these  gentlemen  might  go  in  any 
French  ship  which  they  could  take  up."  That  is  not  to  the  full  sup- 
ported by  any  evidence  that  appears  in  these  papers.  If, 
imder  such  a  representation  of  the  agreement,  made  *  to  this  [  *  199  ] 
man,  the  French  officers  had  taken  up  this  vessel,  it  would, 
I  think,  be  straining  matters  to  a  degree,  not  quite  discreet  or  legal, 
to  object  against  the  validity  of  such  a  protection,  that  it  was  not 
strictly  in  the  form  of  cartel,  unless  it  could  be  shown  that  such  pre- 
tensions had  been  brought  forward  from  some  unfair  or  fraudulent 
motive.  It  is  possible  that,  in  this  representation,  the  master  spoke 
only  according  to  what  he  had  learned  in  conversation,  and  relied 
upon,  as  an  honest  communication,  for  he  was  no  party  to  the  origi- 
nal agreement  What  I  shall  direct  in  this  state  of  the  case  will  be, 
that  affidavits  may  be  introduced  to  show  what  the  real  understand- 
ing on  this  point  was  between  General  Greenfield  ^and  the  French 
general,  and  whether  the  representation  made  to  the  master,  was 
conformable  to  what  he  states  in  his  affidavit. 

On  a  subsequent  day,  19th  July,  the  affidavits  of  General  Brereton 
and  General  Noques  were  exhibited,  by  which  it  appeared  that  the 
course  of  the  taransaction  had  been  agreeable  to  their  joint  under- 
standing of  the  permission  granted    On  this  evidence,  — 

Court.    When  this  case  came  on  before,  the  court  intimated  a 
disposition  to  sustain  the  claiix^  if  it  should  appear  to  have  been  the 
12  • 
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understanding  of  the  parties,  and  particularly  of  the  party  granting  the 
permission,  that  a  ship  sailing  on  this  service,  under  a  flag  of  truce, 
should  be  protected,  though  not  strictly  a  cartel.  Whether  the  Briti9.)i 
commander  might  have  exceeded  his  powers,  or  have  made  ,an 
improvident  concession,  would  not,  I  think,  supersede  the  obligation 
which  this  court  would  feel  itself  under,  to  support  the  good 
[  •  200  ]  faith  of  the  agreement,  on  which  •the  other  party  had  acted 
with  confidence.  The  prisoners  were  sent  to  Martinique, 
probably,  for  mutual  convenience ;  this  eontract  was  then  entered 
into  between  the  prefect  of  the  government  of  that  place  and  the 
master  of  this  ship,  under  the  direction  of  the  captain  general.  It 
is  now  certified  not  to  have  exceeded  the  intention  of  the  British 
.officer,  under  whose  permission  these  prisoners  were  allowed  to  return 
to  France ;  and  that  is  the  point  to  which  I  principally  look,  and 
which  approaches  to  the  foundation  of  the  principle  laid  down  by  the 
court  in  the  case  referred  to.^  Something  has  been  said  of  the  bad 
faith  which  the  government  of  France  has  practised  on  some  similar 
occasion,  in  detaining  a  vessel  sent  regularly  as  a  cartel  ship  from 
this  country  to  a  port  of  France.  Such  a  behavior  would  on  no 
account  be  resorted  to  as  a  precedent,  to  which  this  court  would 
attend,  in  considering  the  proper  effect  of  the  proceedings  of  these 
parties  in  this  transaction.  I  am  of  opinion,  that  the  representation 
of  the  claimant  is  substantially  confirmed  by  the  British  officer,  and 
I  shall  decree  restitution ;  giving  the  captor  the  expenses  of  taking 
the  depositions,  and  of  the  farther  proof  that  has  been  necessary  to 
clear  up  this  matter. 


The  Mart,  Folger. 

November  26, 1804. 

Cartel.  Act  of  rescue  by  prisoners  under  cartel  invalidated.  Property  so  rescued,  does  not 
fall  under  the  proyisions  of  the  Prize  Act  for  British  property  recaptured  from  the  enemy. 
Not  restored  to  the  original  owner,  but  given  up  to  the  disposal  of  his  Mfyesty,  at  the 
prayer  of  the  crown. 

In  this  case  another  question  of  cartel  came  before  the  court, 
which,  from  the  public  importance  of  a  right  understanding  of  such 
matters,  is  here  brought  forward  without  regard  to  its  order  of  date. 

1  Adm.  Beps.  Daifjie,  YoL  8,  p.  148. 

Digitized  by  VjOOQIC 


HIGH  COURT  OF  ADMIRALTY.  201 

The  Mary.    5  C.  Rob. 

•  It  appeared  that  The  Mary  was  a  British  whale  ship,  [  •  201  ] 
which  had  gone  into  the  Cape  of  Good  Hope  for  a  supply 
of  provisions,  and  ignorant  of  hostilities.  The  ship  was  seized  and 
the  crew  imprisoned,  except  the  first  and  second  mates,  who  were 
allowed  to  go  at  large  on  their  parol,  and  a  prize-master  and  five 
men  were  put  on  board  the  vessel.  In  the  meantime  The  Matilda, 
an  English  cartel  ship,  came  in,  going  with  French  prisoners  from 
Pondicherry  to  France.^  The  crew  of  The  Mary,  with  the  two 
mates,  were  put  on  board  The  Matilda,  with  an  intimation,  accord- 
ing to  their  evidence  taken  at  St.  Helena,  "  that  they  were  to  con- 
sider themselves  as  prisoners  of  war,  to  be  carried  to  France,  and  be 
there  exchanged."  In  the  night  of  the  4th  of  February,  these  men 
let  theniselves  down  in  the  boat  of  The  Matilda^  and  got  on  board 
their  own  vessel  and  took  her  to  St  Helena,  where  she  was  detained 
by  the  governor  and  sent  home,  with  an  account  of  the  transaction, 
to  the  officers  of  government.  Proceedings  were  instituted  on  the 
part  of  the  crown,  alleging  the  capture  to  have  been  made  illegally, 
and  praying  that  the  court  would  direct  the  vessel  to  be  given  up,  at 
the  disposal  of  his  Majesty.  An  appearance  was  also  given  for  the 
original  owners  for  restitution  of  their  ship,  and  for  the  crew  for  sal- 
vage, as  in  a  case  of  rescue. 

After  some  discussion  of  the  facts,  the  Court  stopped  the  argu- 
ment, observing  —  It  appears  to  me  that  the  court  is  not  at 
present  sufficiently  instructed  as  to  some  *  material  circum-  [  *  2Q2  J 
stances  of  the  case,  —  whether  these  men  were  going  to 
France  or  not,  and  whether  they  came  on  board  by  their  own  con- 
sent, or  under  any  engagement  in  which  Captain  Shaw,  the  English 
commissary,  pledged  his  faith  for  them.  It  may  be  a  question  whe- 
ther Captain  Shaw  might  have  authority  to  bind  them  to  his  act ; 
but  that  question  may  not  arise  if  they  were  put  on  board  with  their 
own  free  consent  and  acquiescence,  to  be  carried  to  England,  and 
under  engagements  to  conduct  themselves  inoffensively.  That  is 
one  possible  state  of  facts.  It  is  likewise  possible  that  another  very 
diflerent  state  of  facts  might  have  existed,  namely,  that  they  were 
forced  on  board  this  vessel,  to.be  carried  to  France  as  prisoners  of 
war.  In  that  case,  the  cartel  ship  would  be  no  cartel  to  them ;  it 
would  be  a  prison  ship,  and  no  more.  The  propriety  of  their  con- 
duct, in  effecting  their  escape  and  the  liberation  of  their  own  vessel. 


>  Hie  preamble  of  the  agreement  stated  the  primary  destination  of  the  cartel  ship  to 
haye  been  to  France,  for  the  purpose  of  exchanging  the  French  prisoners,  but  the 
terms  of  the  cartel,  ivith  respect  to  these  mariners,  were,  that  they  should  be  sent  to 
England,  to  be  there  exchanged  for  Dutch  prisoners. 
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would  be  most  materially  influenced  by  the  rights  and  the  duties 
resulting  from  the  one  situation  or  the  other.  According  to  their 
own  representration,  they  were  involuntary  prisoners,  destined  to 
France.  It  is  of  importance  to  learn  from  Captain  Shaw  whe- 
ther this  representation  is  well  founded ;  and  I  direct  the  case  to 
stand  over  till  the  return  of  Captain  Shaw,  who,  I  understand,  is 
shortly  expected. 

On  this  day  the  case  came  before  the  court  on  the  affidavit  of 
Captain  Shaw,  with  a  copy  of  the  articles  of  cartel  annexed,  by 
which  it  appeared  "  That,  in  consequence  of  the  representation  made 
by  Captain  Shaw,  of  the  great  want  of  able  seamen  to  navigate  the 
cartel  ship,  and  of  Captain  Shaw's  proposal  to  take  on  board  the 

crew  of  The  Mary,  to  be  exchanged  in  England,  these 
[  •  203  ]  mariners  were  given  up  to  him,  under  a  *  stipulation,  on  his 

part,  that  he  would  not  dispose  of  or  leave  them  at  any 
place  on  his  voyage,  but  that  he  would  convey  th#m  in  security  to 
England ;  that  the  terms  of  their  release  were  made  known  to  the 
prisoners,  and  that  they  expressed  great  satisfaction  in  them,  and 
promised  to  work  and  give  every  assistance  in  their  power." 

Judgment. 

Sir  W.  Scott.  This  ship,  being  an  English  south  whaler,  went 
into  the  Cape  of  Grood  Hope,  ignorant  of  hostilities,  and  was  there 
seized.  The  men  were  taken  out,  and  put  into  a  Dutch  prison ; 
after  they  had  been  there  some  time,  an  English  cartel  vessel,  with 
French  prisoners  from  Pondicherry,  came  in,  and  a  negotiation  was 
set  on  foot  between  the  English  commissary  of  that  cartel  and  the 
Dutch  governor,  for  the  release  of  these  men,  for  the  purpose  of 
carrying  them  to  England,  to  be  there  exchanged  for  Dutch  pri- 
soners. 

When  the  cause  came  on  before,  the  place  of  their  destination 
was  not  sufficiently  established.  It  was  represented,  on  the  part  of 
the  mariners,  that  they  were  to  be  carried  to  France,  which  might  be 
a  change  of  situation  very  disadvantageous  to  them,  as  they  might, 
perhaps,  be  reasonably  unwilling  to  exchange  a  Dutch  prison  for  a 
confinement  in  France.  Under  these  circumstances,  it  was  con- 
tended that  they  would  be  under  no  obligation  as  to  their  behavior, 
but  that  they  would  remain  perfectly  at  liberty  to  effect  their  escape 
in  any  manner  that  they  could.  It  now  turns  out,  from  the  affidavit 
of  Mr.  Shaw,  "  that  their  destination  was  to  England,  and  not  to 
France;  that  they  expressed  great  satisfaction  at  the  opportunity 
afforded  them  of  a  return  to  their  native  country,  and  engaged  fat* 
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their  peaceable  demeanor.'*  The  case  becomes,  therefore, 
•  in  this  view,  extremely  different  from  a  case  of  oppression  [  *  204  ] 
and  continued  imprisonment,  exercised  upon  unwilling  par- 
ties. What  the  law  might  have  been  in  such  a  case,  it  will  not  be 
necessary  to  inquire.  "Whether  they  must  have  been  held  bound  by 
the  undertaking  of  a  person  acting  as  commissary  for  prisoners,  and 
coming  there  in  that  character  and  with  apparent  authority,  I  will 
not  take  upon  me  to  determine  ;  as  the  question  does  not  necessarily 
arise  out  of  the  circumstances  of  this  transaction.  I  should  be 
unwilling  to  "drop  an  expression  that  might  be  thought  to  derogate 
from  the  sacredness  of  cartel  vessels,  or  to  diminish  the  inestimable 
utility  which  the  world  enjoys  in  the  acknowledged  inviolability  of 
their  character.  I  shall,  therefore,  decline  to  enter  upon  a  question 
that  is  rendered  unnecessary  by  a  material  fact  in  this  case,  which 
now  turns  out  to  be,  that  these  persons  were  put  on  board  by  their 
own  consent,  on  terms  that  were  explained  to  them,  and  fully  acqui- 
esced in  by  themselves.  They  were  bound  by  their  own  engage- 
ment, as  strongly  as  men  could  be,  to  abstain  from  all  acts  of 
violence,  and  to  do  nothing  which  had  the  least  connection  '^ith  hos- 
tility. In  violation  of  the  duties  which  they  had  thus  stipulated  for, 
from  a  spirit  of  heedless  enterprise  belonging  to  such  men,  I  imagine, 
rather  than  from  any  more  improper  motive,  they  seize  the  boat  of 
the  cartel  ship,  attack  their  own  vessel  by  the  means  of  this  boat, 
and  carry  her  off  by  force  against  all  opposition.  At  St.  Helena, 
where  they  carried  her,  she  is  detained  by  the  governor,  as  having 
been  taken  from  the  Dutch  by  an  illegal  act  of  capture,  and  is  sent 
here  for  the  judgment  of  this  court.  The  ship  and  cargo  have  since 
been  converted  into  money,  and  the  parties  now  before  the  court 
are  :  The  crown,  standing  in  the  character  of  the  represen- 
tative of  this  country  in  its  •foreign  delations;  the  owners,  ['205] 
praying  restitution  of  their  property,  as  in  a  case  of  an 
ordinary  recapture;  and  these  mariners,  praying  salvage.  Of  the 
claim  for  salvage  I  have  already  disposed,  by  the  observations  which 
I  have  just  made.  The  whole  case  of  the  salvors  is  a  case  of  deme- 
rit ;  and  a  demand  of  remuneration  is  the  last,  which,  in  prudence, 
they  ought  to  make. 

On  the  claim  of  the  original  proprietors,  I  am  of  opinion  that  it  is 
not  such  a  recapture  as  will  revest  their  interest.  It  is  contended, 
that  it  falls  under  the  general  terms  of  the  Prize  Act,^  which  directs 
"  That  all  ships  and  goods  belonging  to  his  Majesty's  subjects,  which 


1  Section  89. 
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were  before  retaken  and  surprised  by  his  Majesty's  enemies,  and  are, 
at  any  time  afterwards,  surprised  and  retaken  by  any  of  his  Majesty's 
ships,  &c.,  shall  be  restored  on  salvage."  But  I  cannot  think  that 
this  recapture  is  of  such  a  nature  as  can  be  deemed  a  legal  capture. 
An  act  which  is  in  itself  illegal  can  convey  no  right.  It  must  be 
understood,  that  the  surprising  and  retaking  described  by  the  act  of 
parliament  must  be  such  a  surprising  and  retaking  as  the  law  would 
acknowledge  and  justify ;  and  not  such  a  surprising  and  retaking  as, 
being  in  itself  piratical,  must  be  deemed  a  nullity  as  to  any  legal 
effect.  Here  is  a  surprising  and  retaking  that  has  been  effected 
through  a  violation  of  contract,  by  persons  pretending  to  act  upon 
rights  which  they  had  parted  with,  as  well  by  their  own  engagement 
as  by  the  nature  of  the  situation  in  which  they  were  placed.  Such 
an  act  is  essentially  invalid,  and  can  have  no  legal  consequence 
attached  to  it,  either  for  the  benefit  of  those  persons  themselves,  or  for 
the  benefit  of  others  who  may  claim  through  them. 

It  has  been  objected,  that  there  is  no  complaint  before  the  court  on 
the  part  of  the  Dutch  government ;  but  the  actual  feelings 
[  •  206  ]  of  the  Dutch  government  *  are  sufficiently  apparent  from 
the  affidavit  of  Mr.  Shaw,  who  states  "  that  the  crew  of  the 
cartel  were  immediately  thrown  into  prison  ; "  a  consequence  which 
sufficiently  demonstrates  the  extreme  mischief  and  inconvenience 
resulting  from  inconsiderate  attempts  of  this  kind.  After  such  an 
expression  of  feeling  on  the  part  of  the  Dutch  government,  it  can 
scarcely  be  doubted  that  some  representation  was  made  of  the  injury 
received ;  though  the  forms  of  proceeding  here  may  have  prevented 
it  from  being  brought  immediately  to  the  notice  of  the  court  Inde- 
pendent of  such  a  remonstrance,  considering  the  Dutch  government 
to  be  aggrieved,  as  undoubtedly  an  enemy  may  be  aggrieved  by  an 
rmdue  exercise  of  the  rights  of  war,  and  considering  the  interest 
which  the  crown  has  in  preserving  the  sanctity  of  good  faith  in  all 
our  public  relations  to  foreign  states,  I  cannot  think  that  the  court 
will  be  guilty  of  any  injustice  in  decreeing  this  property  to  be  deli- 
vered to  his  Majesty,  to  be  by  him  disposed  of  as  his  sense  of  justice 
towards  the  injured  government  may  direct 
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INSTRUCTION,  24th  June,  1803. 

In  consideration  of  the  present  state  of  commerce,  we  are  pleased  hereby  to 
direct  the  commanders  of  our  ships  of  war  and  privateers,  not  to  seize  any  * 
neutral  vessel  which  shall  be  carrying  on  trade  directly  between  the  colonies 
of  the  enemy  and  the  neutral  country  to  which  the  vessel  belongs,  and  laden 
with  the  property  of  inhabitants  of  such  neutral  country  :  Provided  that  such 
neutral  vessel  shall  not  be  supplying,  nor  shall  have  on  the  outward  voyage 
supplied,  the  enemy  with  any  articles  contraband  of  war,  and  shall  not  be 
trading  with  any  blockaded  port  ^ 


INSTRUCTION,  1st  February,  1805. 

Whereas  we  have  judged  it  expedient  that  interruption  should  not  be  given 
to  the  supplying  the  kingdom  of  Spain,  in  its  present  distress,  with  grain,  not- 
withstanding the  existing  hostilities ;  we  do  hereby  direct,  and  strictly  enjoin 
the  commanders  of  our  ships  of  war  and  privateers,  not  to  molest  any  neutral 
vessel  laden  solely  with  grain,  and  going  to  Spain,  to  whomsoever  the  said 
grain  may  belong,  unless  it  be  brought  from,  or  be  destined  to,  a  blockaded 
port. 
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[  *  209  ]  •  San  Antonio, . 

May  30,  1804. 

Mag-ahare.    Snggestion  on  the  part  of  Sir  J.  Sanmarcz,  that  he  was  employed  on  a  separate 
service,  by  order  of  the  admiralty,  not  sustained.^ 

Tais  was  a  question  respecting  a  flag-share,  demanded  by  Lord 
Keithj  as  commander-in-chief  of  the  station  to  which  the  capturing 
ship  was  attached,  and  resisted  on  the  part  of  Sir  J.  Saumarez,  on  a 
suggestion  that  he  was  acting  under  separate  orders  from  the  admi- 
ralty. 

On  the  part  of  Lord  Keith,  the  King^s  Advocate  and  Laurence. 
This  question  comes  before  the  court  on  an  act  on  petition,  stating 
all  the  circumstances  on  which  a  right  to  a  flag-eighth  is  demanded 
by  Lord  Keith,  and  resisted  on  the  part  of  Sir  J.  Saumarez.  The 
proclamation  of  the  late  war,  by  which  the  question  is  to  be  decided, 

directs,  "  That  when  an  inferior  flag-oflScer  is  sent  out  to 
[*  210  ]  reinforce  a  superior  flag-oflSicer,  *that  superior  flag-officer 

shall  have  no  share  in  prizes  captured  by  the  inferior  flag- 
ofScer^  before  he  arrives  within  the  limits  of  the  station  of  the  supe- 
rior flag-officer,  and  actually  receives  orders  from  him."  That  Sir  J. 
Saumarez  had  arrived  within  the  station  cannot  be  doubted,  as  he 
had  arrived  at  Gibraltar,  which  is  an  important  post  of  that  station, 
where  the  commander  had  been  much  resident,  and  where  it  might 
be  expected  that  general  orders  would  be  left;  and,  in  fact,  a  ship 
was  left  at  Gibraltar  to  communicate  orders,  quite  sufficient  to 
answer  the  words  of  the  proclamation.  As  little  doubt  can  arise  on 
another  important  point,  that  Sir  James  Saumarez  was  intended  by  the 
admiralty  to  be  placed  under  the  orders  of  Lord  Keith ;  this  is  mani- 
fest from  the  whole  tenor  of  his  instructions ;  and  although  he  was 
directed  to  correspond  with  the  admiralty,  he  was  also  directed  to 
correspond  with  Lord  Keith,  and  to  give  him  notice  of  his  operations. 
The  orders  left  behind  at  Gibraltar  by  Lord  Keith,  on  going  to  a  dis- 
tant part  of  his  station,  were  addressed,  "  To  Sir  Erasmus  Gower,  or 
any  other  flag-officer  appointed  to  act  on  this  station."  They  were 
not  confined  to  one  in  particular,  but  were  durected  to  all  who  should 
be  appointed  to  act  on  that  station*    Sir  Borlase  Warren  had  opened 


1  [For  note  respecting  «  flag-share  "  see  The  Dolores,  2  Dod.  418.] 
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them,  and  acted  in  conformity  to  them,  and  had  left  them  for  other 
officers  who  might  succeed.  Sir  James  Saumarez  arrived  in  June, 
after  having  engaged  the  enemy's  fleet  in  Algesiras  Bay.  That  he 
considered  himself  under  Lord  Keith's  command  is  evident,  from  his 
own  conduct  in  writing  to  him  an  account  of  that  engagement,  and 
in  taking  with  him  a  vessel  belonging  to  Lord  Keith's 
squadron,  when  he  •sailed  again  in  quest  of  the  enemy.  [  *211  J 
But  the  defence  set  up  is,  "  That  though  these  orders  might 
be  received.  Sir  James  Saumarez  never  read  them,  and  that  he  was 
not  acting  under  them."  This  is  an  averment  that  can  on  no  princi- 
ple be  admitted.  Here  were  orders  delivered  to  him  by  Captain  Pre- 
vost,  "  as  general  orders  for  all  flag-officers  coming  here  to  be  under 
the  command  of  Lord  Keith ; "  and  if  an  inferior  officer  could  be  at 
liberty  to  refuse  to  open  them,  it  would  be  in  his  power  to  keep  him- 
self detached  from  the  station,  and  under  the  orders  of  the  admiralty, 
as  long  as  he  pleased.  The  act  of  court  goes  on  to  state,  "that 
Sir  J.  Saumarez  received  a  letter  from  Lord  Keith  in  the  month  of 
August."  But  surely  it  cannot  be  contended  that  it  is  necessary 
that  the  orders  described  in  the  proclamation  should  be  issued  to 
each  inferior  flag-officer  individually,  and  after  the  commandtr-in- 
chief  had  received  intelligence  of  that  particular  officer's  appointment. 
It  is  next  stated  in  the  act,  that  the  orders  had  been  opened  by  Sir 
Borlase  Warren,  as  if  it  was  intended  to  be  maintained  that  their 
effect  would,  with  regard  to  other  succeeding  flag-officers,  be  defeated 
by  that  circumstance.  This  surely  cannot  be  contended.  They 
were  general  orders,  left,  as  the  standing  regulations  of  the  fleet,  at 
the  place  where  all  officers  appointed  to  that  station  might  be  ex- 
pected to  call.  All  the  grounds  of  defence  that  can  be  collected  from 
the  act  of  court,  must  fail  to  bring  this  case  within  the  restrictions 
which  create  exceptions  to  the  general  right  of  flag-officers  under  the 
proclamation,  and  consequently  Lord  Keith's  claim  to  his  flag-eighth 
must  be  established. 

•On  the  other  side,  Arnold.  That  Sir  J.  Saumarez  was  [  * 212  ] 
arrived  within  the  limits  of  the  station  cannot  be  denied ; 
but  the  question  is,  whether  the  case,  under  all  its  circumstances^ 
falls  within  the  words  of  the  proclamation.  The  service  on  which  Sir 
J.  Saumarez  was  sent,  was  not  for  the  general  purpose  of  reinforcing 
Lord  Keith.  It  is  not  so  expressed.  It  was  not  so  in  substance.  He 
was  not  directed  to  follow  the  course  which  Lord  Keith  might  have 
taken,  but  he  was  directed  by  the  admiralty  to  go  to  a  particular  place, 
and  perform  a  particular  service.  He  was  to  go  to  Cadiz,  and  blockade 
that  port ;  to  watch  the  enemy,  and,  if  they  attempted  to  come  out,  to 
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foDow  theiu  to  any  place  to  which  they  might  sail.  He  was  also  to 
watch  a  French  force  that  was  expected  to  come  out  of  Ferrol,  for  the 
purpose  of  joining  the  Spanish  fleet ;  he  was  to  follow  that  force  also, 
and  to  endeavor  to  bring  them  to  action.  Here  were  services 
enjoined,  that  might,  in  fair  probability,  have  led  him  far  out  of  the 
limits  of  Ijord  Keith's  station,  and  have  entirely  prevented  all  coopera- 
tion with  him.  It  is  contended,  therefore,  that  Sir  J.  Saumarez  waJs 
not  sent  to  reinforce  Lord  Keith  under  the  terms  of  the  proclamation, 
but  to  perform  a  special  and  distinct  service  under  the  orders  of  the 
admiralty.  As  to  the  orders  supposed  to  be  received,  it  is  not 
averred  that  there  was  any  communication  of  general  orders,  from 
the  vessel  taken  by  Sir  J.  Saumarez  under  his  command.  If  it  is  to 
be  inferred  in  any  manner,  that  there  would  be  such  a  communica- 
tion, it  might  have  been  merely  as  matter  of  private  information,  and 

cannot  be  considered  as  a  communication  from  the  superior 
[  •  213  ]  flag-officer  to  him.    What  is  principally  *  relied  on,  however, 

is  the  communication  made  at  Gibraltar.  But  this  is  no 
communication  of  orders  from  Lord  Keith  to  him.  They  are  described 
as  standing  orders  for  the  port  of  Gibraltar,  and  the  latter  part  relates 
to  Biyvlces  to  be  performed  at  Malta  and  Port  Mahon,  under  the 
general  services  of  the  station,  in  which  Sir  J.  Saumarez  could  not 
be  employed.  He  was  confined  to  a  particular  object  by  the  orders 
of  the  admiralty,  and  was,  therefore,  incapable  of  executing  any  orders 
at  Malta  or  Port  Mahon.  They  were  orders  that  did  not  apply  to 
him,  and  were,  on  that  account,  neglected  by  him.  They  cannot, 
therefore,  be  considered  as  orders  which  had  such  a  reference  to  him 
as  to  bring  him  under  the  command  of  Lord  Keith.  It  is  said  that 
his  own  conduct,  in  writing  to  Lord  Keith,  shows  that  he  thought 
himself  under  Lord  Keith's  command.  By  no  means.  It  was  a  part 
of  his  instructions  from  the  admiralty  that  he  should  so  write ;  as 
indeed  it  might  be  very  important  that  Lord  Keith  should  be  made 
acquainted  with  every  disposition  of  the  enemy,  even  by  persons  who 
were  not  In  any  degree  subject  to  his  command.  But  if  Sir  J.  Sau- 
marez had  been  under  an  error,  as  to  the  precise  nature  of  his  situ- 
ation and  the  duties  he  owed  to  Lord  Keith,  it  will  not  vary  the 
principle  of  law  by  which  the  case  is  to  be  governed,  on  a  more 
mature  consideration  of  all  the  circumstances  applicable  to  it  It 
will  have  no  effect  to  supply  that  other  requisite  under  the  proclama- 
tion, *'  that  the  inferior  flag-oflScer  should  have  received  orders  from 
Km  superior,'^  It  is  submitted  that  no  such  orders  have  been  received, 
and  that  the  flag-eighth  is  not  due  to  Lord  Keith  in  this  case,  under 
the  terms  of  the  proclamation. 
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•  In  reply,  the  King^s  Advocate  and  Laurence.  It  may  be 
material  to  point  out  what  are  the  particular  services  which  are  [  *  214  ] 
said  to  have  been  imposed  on  Sir  J.  Saumarez  by  the  admi- 
ralty, from  whence  it  will  appear  that  they  were  perfectly  consistent  and 
coincident  with  the  general  services  of  the  station.  Government  having 
received  information  which  could  not  be  known  to  Lord  Keith,  sent  this 
force,  not  on  a  separate  service,  but  to  reinforce  a  particular  part  of 
the  operations  of  Lord  Keith's  station.  Sir  J.  Saumarez  was  to  watch 
the  French  and  Spanish  fleets,  both  within  the  limits  of  the  station, 
and  forming  the  subject  matter  of  a  part  of  the  orders  which  Lord 
Keith  left  behind  at  Gibraltar.  This,  therefore,  cannot  be  taken  as  a 
new  or  separate  service ;  it  had  abeady  been  made  a  part  of  the  dis- 
^|>osition  of  Lord  Keith's  force,  and  the  ships  sent  under  Sir  J.  Sau- 
marez were  designed  as  a  particular  reinforcement  for  that  purpose. 
How  does  Sir  J.  Saumarez  act  on  his  arrival  at  Gibraltar?  He 
supersedes  the  officer  left  in  command  there  by  Lord  Keith,  and  takes 
the  Calpe,  a  part  of  Lord  Keith's  force,  away  with  him,  but  not  out 
of  the  limits  of  the  station.  He  received  the  general  orders,  which 
were  not,  as  it  has  been  described,  orders  for  Malta  and  Port  Mahon, 
but  orders  for  the  general  service  of  the  station,  of  which  this  very 
object  of  blockading  Cadiz  formed  a  material  part.  These  will  fully 
answer  the  words  of  the  proclamation,  which  seem  to  be  framed 
studiously,  with  great  latitude,  as  meaning,  no  doubt,  to  infer  that 
any  sort  of  actual  communication  from  the  superior  flag-officer 
would  be  sufficient.  The  limits  of  this  station  appear  to  hkve  ex- 
tended from  Cape  Finisterre  to  Cape  le  Gat.  In  what  a  situation, 
then,  would  the  commanding  officer  be,  as  to  his  interest  in 
the  *  flag-eighth,  if  it  could  be  held  that  the  orders  to  be  [  *  215  ] 
given  must  be  directed  sp)ecifically  and  individually  to  each 
inferior  flag-officer  that  should  be  sent  out  to  join  the  general  opera- 
tions, at  what  may  be  called  the  headquarters  of  the  station. 

Judgment. 
Sir  W.  Scott.  This  question  turns  on  the  interpretation  of  that 
passage  of  the  proclamation,  which  directs,  that  "  when  an  inferior 
fiag*officer  is  sent  out  to  reinforce  a  superior  flag-officer,  the  superior 
flag-officer  shall  have  no  right  to  any  share  of  prizes  taken  by  the 
inferior  flag-officer  before  the  inferior  flag-officer  shall  arrive  within 
the  limits  of  the  command  of  the  superior  flag-officer,  and  actually 
receive  some  order  from  him."  In  this  case,  I  think,  it  is  not  denied, 
that  Lord  Keith  was  commander-in-chief  on  the  Mediterranean  sta- 
tion, and  that  Sir  James  Saumarez  was  sent  out  for  the  general  pur- 
pose of  reinforcing  him,  because  the  words  of  the  order  were, "  to  put 
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himself  under  Lord  Keith's  command  ;"  it  is  certainly  not  necessary 
that  the  word  reinforce  should  be  used ;  it  is  sufficient,  I  conceive,  if 
an  inferior  officer  is  directed  to  put  himself  under  the  command  of 
his  superior  for  the  purposes  of  general  cooperation.     The   mere 
arrival   alone,  however,  is  not  sufficient;  another  requisite  circum- 
stance is,  that  he  should  have  received  some  orders  from  the  com- 
mander on  the  station.     The  terms  of  the  proclamation  are  very 
general,  —  "  some  orders ;  "  but  there  must  be  some,  by  which  the 
authority  of  the  commander-in-chief  over  this  particular  part  of  his 
force  is  shown  to  have  vested  in  him:     It  is  certainly  true,  that,  be- 
sides the  general  service  of  reinforcing,  the  inferior  officer 
[  *  216  ]  may  have  a  distinct  and  separate  service  •confided  to  him 
by  the  admiralty,  which,  though  to  be  performed  within  the 
limits  of  the  station,  may  not  be  connected  with  the  general  purposes 
for  which  the  commander  of  the  station  is  employed.     This  is  a  pos- 
sible thing;  but  it  would  require,  I  think,  a  strong  case,  to  show  that 
a  distinct  and  separate  service  was  intended ;  the  presumption  being, 
ondoubtedly,  that,  where  a   service  is  to  be  performed  within  the 
limits  of  a  station,  it  is  coincident  with  the  general  services  on  which 
the  commander-in-chief  is  employed,  usually,  with  a  very  large  dis- 
cretion as  to  the  means  of  annoying  the  enemy  with  the  best  effect. 
In  tins  case,  there  are  orders  given  by  the  admiralty;  and  the  ques- 
lion  i  o  be  considered  is,  whether  they  are  of  a  nature  to  take  the 
officer,  intrusted  with  them,  out  of  the  effect  of  this  presumption, 
and  to  il,etach  him  from  the  force,  with  which,  on  general  grounds,  he 
must  be  supposed  to  be  associated.     I  cannot  say  that  they  appear 
to  mc  to  be  of  that  kind.     The  Mediterranean  station  was  of  very 
wide   extent,  comprehending   services   very  miscellaneous  in   their 
nature,  and  of  great  importance.     If  orders  were  given  to  Sir  J.  Sau- 
marez  respecting  the  blockade  of  Cadiz,  and  respecting  his  coopera- 
tion with  the  allied  fleet  of  Portugal,  it  is  not  necessarily  a  distinct 
and  separate  service,  with  which  Lord  Keith  had  nothing  to  do,  and 
which  kept  Sir  J.  Saumarez  in  a  state  of  emancipation  from  him, 
since  these  were  services  on  which  part  of  Lord  Keith's  force  was 
then  operating.     The  terms  of  the  orders  to  Sir  J.  Saumarez  are, "  to 
invigorate  the  blockade  of  Cadiz,"  which  Lord  Keith's  force  was  then 
keeping  up.     Sir  J.  Saumarez  came  within  the  limits  of  the  station, 
lie  heard  of  an  enemy's  squadron  in  Algesiras  Bay,  and  attacked 
them,  but  unsuccessfully,  and  went  to   Gibraltar  to  refit, 
[  •  217  ]  which  was  *  the  principal  port  of  the  station,  and  might  be 
called  almost  the  head-quarters  of  the  commander-in-chief. 
Wlien   he  was  there,  he  received  orders  from  Lord  Keith,  but  it  is 
said  that  he  did  not  read  them.     Certainly,  this  court  can  never 
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admit  an  averment  that  the  inferior  officer  had  not  read  orders  that 
were  directed  to  him,  and  were  delivered  to  him  by  his  superior. 
Indeed,  I  cannot  but  observe,  that  Sir  James  Saumarez  speaks  with 
some  uncertainty  on  this  fact,  which  I  am  inclined  to  think  did 
happen,  though  it  may  have  escaped  his  recollection.  He  says, 
that  he  did  not  interfere  with  the  marine  department,  "  because  he 
was  otherwise  employed;"  not  because  he  conceived  that  he  had  no 
authority,  but  because  his  other  duties  prevented  him  ;  not  that  the 
orders  respecting  them  did  not  apply  to  him,  but  because  he  had  a 
justifying  excuse  for  not  attending  to  them.  The  orders  were 
general,  and  not  confined  to  the  first  officer  that  might  arrive,  but 
extending  to  all  in  succession,  who  might  come  to  put  themselves 
under  Lord  Keith's  command.  Then  what  is  there  that  does  not 
bring  this  case  within  the  words  of  the  proclamation  ?  Here  is  an 
inferior  officer  sent  out  to  reinforce,  for  so  I  consider  this  special  ser- 
vice, as  being  within  the  general  services  of  the  station.  He  was  to 
put  himself  under  the  command  of  the  superior  officer,  to  assist  in 
the  blockade  of  Cadiz.  He  had  arrived,  and  received  orders,  which 
did  in  part  apply  to  the  particular  service  with  which  Sir  J.  Sau- 
marez is  said  to  be  specially  intrusted  by  the  admiralty,  the  blockade 
of  Cadiz ;  and  the  prize  in  question  is  a  vessel  which  had  escaped 
firom  the  blockading  force.  Orders  of  a  more  general  nature  would, 
I  apprehend,  have  been  sufficient ;  since  all  that  would  be 
required  is  some  exercise  of  *  authority,  to  show  that  the  [  *  218  ] 
relation  subsisting  between  a  commander-in-chief  and  the 
subordinate  parts  of  his  force  had  actually  attached.  Here  is  an 
exercise  of  authority  connected  with  the  very  service  to  be  performed. 
Upon  the  whole  of  this  case,  I  am  of  opinion,  that  it  does  fall  within 
the  words  of  the  proclamation,  and  that  Lord  Keith  is  entitled  to  his 
flag-share. 


The  Tobago,  De  Witte. 

Maj  30th,  1804. 

Bottomry,  on  an  enemy^B  sliip,  is  not  an  interest  that  can  support  a  claim  in  a  Prise  Court, 
on  behalf  of  the  bondholder. 

This  was  a  case  of  a  claim,  on  behalf  of  A.  B.,  a  British  mer- 
chant, for  the  interest  of  a  bottomry  bond  executed  to  him  by  the 
master  of  the  ship,  being  a  French  vessel,  previous  to  hostilities. 
13  • 
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Against  the  demand,  the  King's  Advocate  and  Robinson.  This 
claim  is  entirely  unprecedented  in  practice,  and  is,  on  various  grounds, 
wholly  unsustainable.  In  the  first  place,  it  might  be  questioned  how 
far  the  contingency  on  which  all  bonds  of  this  kind  depend,  the  safe 
arrival  of  the  ship  itself,  can  be  said  to  have  taken  place.  The  bond 
is  made  suitable  against  the  vessel,  as  the  property  of  the  owner,  on 
her  arrival  in  the  port  of  Dunkirk,  or  any  other  port.  Here  a  hostile 
seizure  has  intervened,  which  has,  jure  bellii  superseded  the  former 
title  of  property,  and  has  prevented  the  vessel  from  entering,  as  a 
voluntary  act  of  her  own,  either  Dunkirk,  or  any  other  port.     There 

has  not  been  such  an  arrival  as  would  support  the  ordinary 
[  •  219  ]  liens  of  freight  or  wages  as  between  the  *  original  parties ; 

by  parity  of  reason,  this  security  also,  depending  on  the  safe 
arrival  of  the  vessel,  must  be  extinguished  by  capture  with  other 
liens.  But  if  it  is  considered  only  on  the  ground  of  property,  it  is  a 
general  maxim  of  all  laws,  ancient  and  modern,  that  a  thing  pledged 
still  remains  the  property  of  the  debtor,  Pignus  in  bonis  debitoris 
permanere,  ideoque  ipsi  perire,  non  dubium  est.  And  in  the  practice 
of  all  systems  of  jurisprudence,  the  interference  of  a  court  of  justice 
is  necessary  to  appropriate  the  pledge  to  the  creditor,  and  convert  the 
property.  How,  then,  under  this  instrument  merely,  can  a  sub- 
stantive title  of  property  be  averred,  which  is  necessary  to  support  a 
claim  in  a  Prize  Court  ?  That  it  is  not  supposed  to  constitute  pro- 
perty, will  farther  appear,  from  considering  what  would  be  the  case 
if  the  interests  in  such  a  transaction  were  inverted.  Suppose  a  bond 
of  this  nature,  given  upon  a  neutral  ship,  and  to  a  person  now  be- 
come an  enemy,  could  a  proceeding  of  prize  Ije  instituted  against  the 
neutral  ship,  or  any  part  of  it,  as  the  property  of  the  enemy  ?  Cer- 
tainly not.  The  consequence  of  admitting  claims  for  such  interests, 
on  behalf  of  a  neutral  bondholder,  whilst  they  would  not  be  amena- 
ble to  capture,  in  the  hands  of  an  enemy,  would  be  to  constitute  a 
species  of  property  which  could  in  no  case  be  subject  to  the  rights  of 
war ;  and  that  carved  out  of  a  description  of  property,  which  is,  in 
its  own  nature,  most  exposed  to  the  events  of  war.  But,  farther,  if 
it  could  be  considered  as  the  property  of  the  claimants,  in  what  situ- 
ation would  it  be  placed  ?  —  at  leas^  under  the  flag  and  pass  of  the 
belligerent  nation,  subject  to  his  control  and  management,  and  con- 
vertible by  him  as  occasion  might  be,  even  to  the  operations  of  war. 

Such  a  mode  of  qualifying  the  immediate  and  ostensible 
[  •  220  ]  •  interests  in  a  ship  would  afford  a  most  convenient  cover  to 

conceal  the  property  of  the  enemy;  and  so  mischievous 
would  be  the  consequence  of  holding  such  interests  to  be  protected 
from  the  rights  of  war,  that,  even  if  all  other  objections  could  be 
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removed,  it  would  be  necessary  to  hold  such  property  in  the  hands 
and  possession  of  the  enemy,  liable  to  confiscation.  On  every  ground, 
this  is  an  interest  that  cannot  be  restored,  but  must  follow  the  fate  of 
the  subject  matter  on  which  it  was  engrafted. 

On  the  other  side,  Laurence  and  Adams,  As  to  the  dangerous 
consequences  that  are  apprehended  from  claims  of  this  nature,  it 
must  be  recollected  that  such  interests  can  arise  only  out  of  circum- 
stances of  distress,  and,  therefore,  they  are  not  very  liable  to  abuse, 
nor  likely  to  be  set  up  in  firaud  of  belligerent  rights.  Still  less  is  this 
danger  to  be  apprehended  from  claims  like  the  present,  which  is  built 
on  an  event  antecedent  to  the  war,  and  independent  of  all  contem- 
plation of  war.  The  objection  cannot  be  sustained,  therefore,  on  the 
ground  of  the  fraudulent  motives  that  led  to  this  transaction,  nor  of 
the  consequences  likely  to  ensue  from  admitting  claims  of  this  nature, 
which  will  at  all  times  be  liable  to  be  strictly  examined  with  refer- 
ence to  their  own  particular  circumstances.  The  claimant  in  this 
case  being  a  British  subject,  has  lent  his  money  on  an  ordinary  event 
of  commerce,  happening  in  time  of  peace,  for  the  protection  of  pro- 
perty now  fallen  to  the  captor ;  he  now  solicits  the  aid  of  this  court, 
as  his  only  remedy  against  a  total  loss.  Then,  as  to  the  legal  effect 
of  such  bonds  —  they  are  introduced  for  the  benefit  of  navigation, 
and  for  the  security  of  the  lender,  and  are  with  that  view 
held  •  to  constitute  a  lien  so  strong  that  they  supersede  all  [  *  221  ] 
other  demands  on  the  ship.  That  the  ship  had  not  arrived, 
is  but  an  objection  in  words ;  for  if  the  interest  in  the  vessel  can  be 
considered  as  a  neutral  interest,  the  old  maxim,  that  capture  is  deli- 
very, would  apply  to  protect  all  such  demands.  It  is,  besides,  an 
objection  proceeding  only  from  the  act  of  the  captor,  who  prevented 
the  regular  arrival,  and  can,  therefore,  not  derive  any  benefit  from  a 
defect  proceeding  only  from  his  own  act.  Captors  are  held  to  take 
cum  onere  ;  they  put  themselves  in  the  place  of  the  enemy,  and  are 
liable  to  the  burdens  attaching  on  the  property  in  the  course  of  navi- 
gation in  which  it  is  seized.  With  regard  to  the  case  put  of  an  ene- 
my's interest  of  this  description,  on  a  neutral  ship,  the  distinction  is 
obvious  that  this  interest  is  a  thing  accessorial  only  to  the  ship,  and 
that  it  might  well  consist  with  the  principles  of  justice  that  the 
accessory  might  be  restored,  though  the  ship  was  condemned ;  at  the 
same  time  that  it  would  not  be  reasonable  or  just  to  seize  the  ship 
itself,  on  account  of  such  an  accessorial  interest  which  an  enemy 
might  possess  in  it 
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Judgment. 
Sir  W.  Scott.  The  integrity  of  this  transaction  is  not  impeached, 
but  I  am  called  upon  to  consider  whether  the  court  can,  consistently 
with  the  principles  of  law  that  govern  its  practice,  afford  relief.  It  is 
the  case  of  a  bottomry  bond,  given  fairly  in  time  of  peace,  without 
any  view  of  infringing  the  rights  of  war,  to  relieve  a  ship  in  distress 
—  a  contract  certainly  regarded  with  great  attention  and  tenderness 
by  this  court,  when  brought  immediately  before  it     But  can  the  court 

recognize  bonds  of  this  kind  as  titles  of  property,  so  as  to 
[  *  222  ]  *  give  persons  a  right  to  stand  in  judgment,  and  demand 

restitution  of  such  interests  in  a  Court  of  Prize  ?  The  total 
silence  of  those  who  have  argued  for  the  claimant,  as  to  any  pre- 
cedents for  {his  demand,  strongly  shows  that  it  has  not  been  the  prac- 
tice of  the  court  to  consider  such  bonds  as  property  entitled  to  its 
protection ;  and  I  think  I  may  venture  to  say  that  there  has  been  no 
such  instance.  The  person  advancing  money  on  bonds  of  this  nature, 
acquires,  by  that  act,  no  property  in  the  vessel ;  he  acquires  the  ju$ 
in  rem,  but  not  the  jus  in  re,  until  it  has  been  converted  and  appro- 
priated by  the  final  process  of  a  court  of,  justice.^  The  property  of 
the  vessel  continues  in  the  former  proprietor,  who  has  given  a  right 
of  action  against  it,  but  nothing  more.  If  there  is  no  change  of  pro- 
perty, there  can  be  no  change  of  national  character.  Those  lending 
money  on  such  security,  take  this  security  subject  to  all  the  chances 
incident  to  it,  and,  amongst  the  rest,  the  chances  of  war.  But  it  is 
said  that  the  captor  takes  cum  onere,  and,  therefore,  that  this  obliga- 
tion would  devolve  upon  him.  That  he  is  held  to  take  cum  onere  is 
undoubtedly  true,  as  a  rule  which  is  to  be  understood  to  apply  where 
the  onu^  is  immediately  and  visibly  incumbent  upon  it  A  captor  who 
takes  the  cargo  of  an  enemy  on  board  the  ship  of  a  friend,  takes  it 
liable  to  the  freight  due  to  the  owner  of  the  ship ;  because  the  owner 
of  the  ship  has  the  cargo  in  his  possession,  subject  to  that  demand 
by  the  general  law,  independent  of  all  contract  By  that  law,  he  is 
not  bound  to  part  with  it  but  on  payment  of  freight ;  he,  being  in 
possession,  can  detain  it  by  his  own  authority,  and  wants  not  the  aid 
of  any  court  for  that  purpose.     These  are  all  characters  of  the  jus  in 

re  —  of  an  interest  directly  and  visibly  residing  in  the  sub- 
[  •  223  ]  stance  *  of  the  thing  itself.    But  it  is  a  proposition  of  a 

much  wider  extent,  which  affirms  that  a  mere  right  of  action 
is  entitled  to  the  same  favorable  consideration,  in  its  transfer  from  the 
neutral  to  a  captor.     It  is  very  obvious  that  claims  of  such  a  nature 


1  [Blaine  v.  The  Charles  Carter,  4  Cranch,  828.] 
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may  be  so  framed  as  that  no  powers  belonging  to  this  court  can 
enable  it  to  examine  them  with  effect  They  are  private  contracts, 
passing  between  parties  who  may  have  an  interest  in  colluding ;  the 
captor  has  no  access  whatever  to  the  original  private  understanding 
of  the  parties  in  forming  such  contracts ;  and  it  is,  therefore,  unfit 
that  he  should  be  affected  by  them.  His  rights  of  capture  act  upon 
the  property,  without  regard  to  secret  liens  possessed  by  third  parties. 
In  like  manner,  his  rights  operate  on  no  such  liens  where  the  property 
itself  is  protected  from  capture.  Indeed,  it  would  be  almost  impos- 
sible for  the  captor  to  discover  such  liens  in  the  possession  of  the 
enemy,  upon  property  belonging  to  a  neutral ;  the  consequence,  there- 
fore, of  fiJlowing  generally  the  privilege  here  claimed  would  be,  that 
the  captor  would  be  subject  to  the  disadvantage  of  having  neutral 
liens  set  up  to  defeat  his  claims  upon  hostile  property,  whilst  he  could 
never  entitle  himself  to  any  advantage  from  hostile  liens  upon  neu- 
tral property.  This  court,  therefore,  excludes  aU  consideration  of 
Uens  or  incumbrances  of  this  species.  On  the  whole,  I  am  of  opi- 
nion that  there  is  no  instance  in  which  the  court  has  recognized  bonds 
of  this  kind  as  titles  of  property,  and  that  they  are  not  entitled  to  be 
recognized^ as  such  in  the  Prize  Court,  however  much  the  Court  of 
Admiralty  may  be  disposed  to  uphold  them  in  the  other  branch  of  its 
jurisdiction,  when  they  are  brought  directly  before  it. 


•INSTANCE  COURT.  [•224] 

The  Pearl,  Denton. 

Jane  6,  1804. 

Wages  foi  a  ran  to  Hall  forfeited  bjleaying  the  ship  in  the  Hamber,  before  her  arriral  at  the 
port  of  Hull,  [althoagh  the  port  was  at  the  time  too  full  for  the  ship  to  enter  it.] 

[The  master  has  no  authority  to  consent  to  discharge  of  seamen  in  opposition  to  the  owner's 
will,  known  to  both.] 

This  was  a  suit  for  wages,  on  a  hiring  of  certain  mariners  for  a 
run  from  the  Downs  to  Hull,  in  which  the  defence  set  up  was  that 
the  mariners  had  quitted  the  vessel  before  the  voyage  specified  in  the 
contract  was  completed. 

The  King^s  Advocate  and  Laurence.  This  is  a  case  of  much  im- 
portance in  principle,  and  particularly  to  the  ship  owners  of  the  port 
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of  Hull.  It  appears  that  these  mariners  were  hired  by  the  master,  in 
the  Downs,  for  the  run  to  Hull,  at  twelve  guineas  per  man,  and  that 
they  were,  in  fact,  only  three  days  occupied  in  that  navigation. 
"When  the  ship  arrived  in  the  Humber,  the  port  of  Hull  was  so  full 
that  the  vessel  could  not  enter  immediately,  and  the  master  was 
induced  to  come  to  anchor  in  the  roadstead,  near  the  old  garrisoD, 
where  these  men  insisted  on  quitting  the  ship,  as  having  completed 
their  voyage.  On  the  contrary,  the  owners  maintain  that  the  mere 
anchoring  in  that  roadstead  is  not  an  arrival  in  the  port  of  Hull; 
that,  in  fact,  vessels  are  often  lost  there  ;  and  that  a  distinction  has 
always  prevailed  in  the  trade  of  Hull,  of  not  paying  wages  until  the 
vessel  is  actually  within  the  port  Under  the  general  principles  of 
the  maritime  law,  the  legal  consequence  of  desertion,  in  wilfully  quit- 
ting the  services  of  the  ship  before  her  arrival  in  port,  is  the  forfeiture 

of  wages.     The  existence  and  expediency  of  such  a  law  are 
[  •  225  ]  so  generally  recognized,  *  that  it  is  unnecessary  to  enter  into 

any  argument  on  that  point  The  case  resolves  itself  rather 
into  two  questions  of  fact :  —  Whether  an  arrival  in  the  Humber,  or 
in  this  roadstead,  more  particularly,  can  be  deemed  in  law  an  arrival 
in  the  port  of  Hull ;  secondly,  whether  these  men  did  not  wilfully  quit 
the  services  of  the  vessel  without  leave,  and  contrary  to  the  express 
notice  given  to  them  by  the  owners.  On  the  first  point,  it  is  evident,  ex 
vi  termini^  that  an  arrival  in  the  Humber  is  not  an  arrival  in  the  port  of 
Hull.  None  of  the  effects  of  arrival  could  be  attributed  to  such  an 
anchoring,  not  in  the  port  of  Hull,  nor  even  in  the  river  of  Hull,  but 
in  the  Humber.  It  is  certified  that  it  would  not  have  been  a  valid 
arrival  for  any  purpose  of  insurance,  and  that  it  was  a  known  prac- 
tice in  the  trade  of  Hull,  not  to  consider  the  arrival  off  this  point  to 
be  an  arrival  in  port  It  is  also  proved  that  the  owners  warned  the 
mariners  not  to  leave  the  ship;  indeed,  the  mariners  themselves 
offered  to  remit  a  guinea  of  their  wages,  or  to  hire  others,  which  is 
an  admission  that  they  had  not  discharged  the  whole  of  their  duty. 
As  these  facts  are  established  beyond  contradiction,  the  court  wiU 
perceive  the  importance  of  the  general  principle  to  the  trade  of  Hull, 
and  feel  the  necessity  of  enforcing  the  provisions  of  the  law,  by  pro- 
nouncing that  these  men  have  incurred  the  forfeiture  of  their  whole 
wages. 

On  the  other  side,  Swabey,     The  terms  of  the  agreement  in  this 

case  were  for  a  run  firom  the  Downs  to  Hull.     These  men  made  no 

part  of  the  original  crew,  but  were  taken  up  in  the  Downs,  to  supply 

a  mere  occasional  assistance ;  they  were  no  parties  to  the 

[  •  226  ]  ship's  •  articles,  and  though   the  original  crew  might  be 
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obliged,  by  the  nature  of  their  engagement,  to  assist  in  the  unlivery, 
it  does  not  follow,  nor  does  it  appear  to  be  the  meaning  of  the 
terms  of  their  contract,  that  those  persons,  so  picked  up,  should  be 
detained  for  such  purposes.  They  were  hired  for  a  run  to  Hull ;  and 
it  is  no  immaterial  circumstance  in  their  favor  that,  on  their  arrival 
in  this  roadstead,  "v^hich  is  about  half  a  mile  from  the  port  of  Hull,  the 
master  thought  that  they  were  entitled  to  their  discharge,  and  exerted 
himself  to  procure  their  wages  for  them.  There  was  no  unwilling- 
ness on  their  part  to  have  brought  the  vessel  into  port,  but  the  port 
was  full,  and  could  not  receive  them.  This  was  a  circumstance 
entirely  out  of  their  contemplation  at  the  time  of  hiring,  and  if  it  can 
be  urged  in  any  degree  as  sufficient  to  protract  their  obligation,  it 
might  be  carried  1o  an  extent  of  evident  injustice,  if  it  could  be  sup- 
posed that  they  were  bound  to  wait  any  length  of  time  in  attendance 
on  the  vessel,  without  being  entitled  to  additional  remuneration.  The 
act  which  is  imputed  to  them  is  certainly  not  to  be  classed  with  ordi- 
nary cases  of  desertion,  since  they  did  not  quit  the  vessel  without  the 
consent  of  the  master,  and  were  supported  in  their  construction  of  the 
contract  by  him,  who  cannot  be  supposed  to  have  been  unacquainted 
with  the  customs  of  the  port  of  Hull.  It  is  not  such  an  act  as  can 
be  held  to  draw  on  it  the  penalty  of  wilful  desertion.  On  the  con- 
trary, the  terms  of  the  contract  are  to  be  taken  as  fulfilled,  so  as  to 
entitle  these  men  to  their  whole  wages. 

•  Judgment.  [  •  227  ] 

Sir  W.  Scott.  In  order  to  maintain  a  claim  of  this  kind, 
a  mariner  must  prove  one  of  two  points,  either  the  performance  of  the 
contract,  or  that  some  circumstance  had  intervened  which  would 
equitably  discharge  him  from  the  obligation  of  the  contract,  and  con- 
tinue to  him  the  benefit  of  a  legal  and  virtual  performance.  The 
present  contract  was  made  by  the  master,  in  the  Downs,  for  the 
advantage  of  his  owners,  and  if  the  port  of  Hull  had  not  been  men- 
tioned, the  construction  must,  I  think,  have  been  the  same,  because 
it  is  not  the  Humber,  which  may  in  popular  language  be  sometimes 
called  Hull,  but  the  port  which  is  to  be  understood  as  the  terminus 
ad  quern  of  the  destination,  and  as  the  place  where  the  ship  is  expected 
to  be  moored  in  safety.  If  Hull  only  had  been  described,  I  think  the 
legal  interpretation  must  have  been  the  same.  But  the  terms  of  the 
contract  are  the  port  of  Hull,  which,  it  is  admitted,  and  indeed  cannot 
be  denied,  is  not  the  Humber.  For  the  purposes  of  the  customs,  the 
Humber  may,  perhaps,  be  considered  as  the  port  of  Hull,  but  not  for 
other  purposes  connected  with  the  general  interests  of  navigation. 
It  is,  in  fact,  a  place  in  which  the  vessel  would  continue  to  be  very 
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much  exposed  to  all  the  accidents  of  the  voyage;  and,  I  conceive, 
the  fact  may  be  as  it  is  represented,  that  insurers  would  hot  be 
released  from  their  engagement  by  such  an  arrival  Sailors  are  not 
usually  discharged  there  ;  and  it  affords  no  inference  to  the  contrary, 
that  in  this  instance  the  sea  pilot  had  been  discharged,  as  is  not 
unusual  on  entering  a  river,  though  such,  entrance  is  no 
[  *228  ]  termination  of  the  voyage.  That  *curcumstance  would  not 
prove  more  thc^n  that  the  sea  voyage  was  at  an  end,  which 
may  be ;  though,  if  the  port  lies  far  up  the  river,  a  river  pilot  may 
be  still  necessary  for  the  completion  of  the  whole  voyage.  The  obli- 
gation of  mariners  is  for  the  whole  voyage,  in  the  river  as  well  as  at 
sea ;  and  if  the  port  lies  high  up  the  river,  a  very  considerable  portion 
of  their  services  may  remain  to  be  performed  in  the  river.  On  the 
first  point,  therefore,  I  am  of  opinion  that  the  claim  cannot  be  sup- 
ported on  the  mere  legal  grounds  of  the  absolute  conclusion  of  the 
voyage.  Then,  to  support  their  demand,  we  must  resort  to  equitable 
grounds,  and  see  whether  there  were  any  justifying  circumstances 
which  prevented  their  arrival,  independent  of  any  failure  in  perform- 
ance of  duty  on  their  part.  It  is  said  that  the  master  gave  them  his 
consent,  and,  therefore,  that  this  act  was  not  an  act  of  desertion,  which 
is  described  to  be  the  wilful  quitting  of  the  ship  without  the  consent 
of  the  master.  It  appears,  undoubtedly,  that  the  master  did  consent 
as  far  as  he  could ;  but  it  appears,  also,  I  think,  that  he  acted  rashly 
in  so  doing ;  and  it  is  to  be  lamented  that  he  has,  perhaps,  been  the 
instrument  of  misleading  these  men.  He  was  unacquainted  with  the 
Umits  of  the  port,  and  with  its  customs,  and,  therefore,  he  ought  to 
have  been  very  guarded  in  the  opinion  that  he  expressed.  But  had 
he  any  authority  to  consent,  in  opposition  to  the  declared  will  of  the 
owners?  Certainly  not.  He  was  not  a  person  interested  in  the 
contract,  but  a  mere  agent  for  the  benefit  of  the  owners.  The  owners 
themselves  came  on  board,  and  told  the  mariners  that  they 
[  *  229  ]  had  not  arrived  *in  port,  and  that  they  were  not  to  be  dis- 
charged. The  master  was  but  their  representative  in  making 
the  contract,  and  they  had  a  right  to  insist  on  the  full  performance  of 
it.  There  was  a  supersession  of  the  master's  authority,  which,  in 
ordinary  cases,  where  no  owner  appears,  might  be  sufficient ;  but  in 
this  case,  it  would  not  justify  the  mariners  in  opposition  to  the 
owners,  expressing  their  direct  prohibition,  and  standing  on  their 
legal  rights.  This  excuse,  therefore,  will  not  be  sufficient  The  only 
other  ground  is,  that  the  port  was  so  full  that  the  vessel  could  not 
enter,  though  the  men  were  willing  to  go  in.  That  brings  the  case 
to  this  question,  whether,  if  a  vessel  cannot  enter  at  the  very  moment 
when  she  comes  to  the  port,  the  mariners  are  at  liberty  to  say,  "  Good 
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bye  to  you,  we  are  entitled  to  our  wages."  I  am  of  opinion  that 
such  conduct  cannot  be  defended ;  and  that  it  could  not  be,  till  after 
some  time  of  just  expectation  of  the  removal  of  the  difficulty,  that 
they  would  be  entitled  to  their  dismissal.  If  a  ship  cannot  get  in, 
she  is,  on  that  very  account  more  in  need  of  the  services  of  the  crew. 
If  the  fact  be  as  it  is  stated,  that  the  port  is  too  narrow  to  admit  all 
vessels,  it  may  be,  in  future,  a  fit  foundation  of  a  special  agreement ; 
because,  though  on  one  hand  it  would  be  too  much  to  say,  that  if  the 
ship  cannot  get  in  the  first  day,  the  men  shall  be  discharged ;  yet,  on 
the  other,  it  may  b.e  attended  with  great  hardship  to  mariners  to  be 
detained,  if  the  impediment  is  likely  to  train  on  for  any  considerable 
length  of  time.  It  might,  therefore,  be  a  fit  subject  of  private 
agreement,  as  to  this  port,  and  others  under  similar  *  circum-  [  *  230  ] 
stances.  In  this  case  it  appears  that  there  was  no  such 
prospect  of  a  lasting  impediment  The  ship  did  actually  get  in 
within  a  week ;  and  when  it  is  considered  that  these  men  were  to 
receive  twelve  guineas  each  for  the  run,  which  had  only  taken  up 
four  days,  a  week's  delay  does  not  seem  to  be  too  much  to  fall  under 
the  terms  of  such  wages.  This  is,  indeed,  in  some  degree  admitted 
by  themselves  in  the  offer  which  they  made  of  money  to  procure 
substitutes.  On  the  whole  case,  I  feel  myself  bound  to  pronounce 
that  the  vessel  had  not  arrived,  and  that  the  circumstances  stated  are 
not  sufficient  to  justify  the  mariners  in  quitting  the  vessel,  in  direct 
opposition  to  the  will  of  their  employers.  I  will  not  lay  it  down 
indefinitely  that  they  would  be  bound  to  wait  any  length  of  time,  but 
that,  under  the  circumstances  of  this  case,  they  should  have  waited 
longer.  I  think  the  legal  case  and  the  equitable  case  also,  as  far  as  it  is 
affected  by  legal  considerations  only,  is  with  the  owners.  Adverting 
to  the  misapprehension  that  seems  to  have  prevailed  on  this  point, 
seeing  that  it  is  a  case  very  difierent  from  malicious  desertion,  and 
that  the  mariners  might  perhaps  be  misled  by  the  master,  I  would 
wish  to  recommend  their  claim  to  the  liberal  consideration  of  their 
employers.  But  the  sentence  which  I  feel  it  my  duty  to  pronounce 
is,  that  the  mariners  have  failed  in  their  case,  and  that  they  are  not 
entitled  to  their  wages. 

VOL.   V.  14 
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[•231]  •The  Vreede,  Ohlsen. 

Jane  12,  1804. 

Farther  proof.    Bale  as  to  the  nature  of  proof.    Correspondence  with  the  consignee,  when 

required. 

This  was  a  case  of  a  claim  on  farther  proof  for  a  parcel  of  goods 
taken  on  a  voyage  from  Amsterdam  to  Bilboa,  and  claimed  by  a 
merchant  at  Embden.  In  objection  to  the  further  proof,  it  had  been 
contended,  that  no  correspondence  had  been  exhibited  with  the  con- 
signee ;  that  where  the  claimant  appeared  to  be  engaged  in  a  trade 
not  connected  with  his  own  port,  in  either  term  of  it,  he  ought  to 
clear  away  the  suspicion  arising  from  the  increased  improbability  of 
such  a  transaction,  by  showing  the  measures  which  he  had  taken  for 
the  protection  of  his  interests,  in  the  port  of  consignment 

Judgment. 

Sir  W.  Scott.  The  general  rule  has  been,  that  where  the  ship- 
ment is  from  the  port  of  one  enemy  to  the  port  of  another  enemy, 
a  double  correspondence  should  be  exhibited,  because  there  is  a  dou- 
ble interest  to  be  rebutted ;  where  the  trade  is  from  the  port  of  the 
enemy  to  a  neutral  port,^  the  correspondence  with  the  shipper  is  all 
that  is  usually  required;  and  I  see  nothing  in  this  case  that  should 
induce  the  court  to  direct  a  stricter  proof  that  is  satisfactory  in  ordi- 
nary cases.  With  regard  to  this  particular  trade,  also,  I  think,  the 
suspicion  is  much  weakened,  by  considering  that  Spain  is  not  a  coun- 
try of  much  shipping,  and,  therefore,  when  the  ordinary  course  of 
supply  is  interrupted  on  the  part  of  the  Dutch,  it  was  not  very  likely 
to  be  taken  up  wholly  by  Spain,  but  might  be  supposed  more  natu- 
rally to  engage  the  attention  of  neutral  merchants. 

Objection  overruled.     Restitution. 


1  Spain  was  at  the  time  of  this  transaction  a  neutral  state. 
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•  The  Catharina  Elizabeth,  Le  Grange.         [  *  232  ] 

Jane  12,  1804. 

Besistance  by  an  enemy-master,  will  not  affect  the  cargo,  being  the  property  of  a  neutral 

merchant.^ 

This  was  a  case  of  a  claim  for  goods,  as  American  property,  on 
board  a  French  vessel,  against  which  it  had  been  contended,  amongst 
other  arguments  on  the  proof  of  property,  that  there  had  been  a 
resistance  on  the  part  of  the  master,  that  would  expose  the  whole 
cargo  intrusted  to  his  management  to  condemnation. 

Judgment. 
Sir  W.  Scott.  The  circumstances  of  this  case  cannot,  I  think, 
be  taken  to  raise  the  question  respecting  the  rescue.  The  ship  was 
a  French  vessel,  and  the  master  a  Frenchman ;  therefore,  be  his  con- 
duct what  it  may,  it  would  be  the  conduct  of  an  enemy,  and  not  of 
a  neutral  master.  The  documents  are  in  some  parts  defective,  and 
may  on  that  account  justify  a  call  for  farther  proof;  but  beyond  this, 
that  there  is  any  ground  for  condemnation  of  the  cargo,  in  the  con- 
duct of  the  master,  cannot  be  maintained.  It  could  only  be  the  hos- 
tile act  of  a  hostile  person,  who  was  prisoner  of  war,  and  who,  unless 
under  parole,  had  a  perfect  right  to  attempt  to  emancipate  himself  by 
seizing  his  own  vessel.  If  a  neutral  master  attempts  a  rescue,  he 
violates  a  duty  which  is  imposed  upon  him  by  the  law  of  nations,  to 
submit  to  come  in  for  inquiry,  as  to  the  property  of  the  ship  or  cargo ; 
and  if  he  violates  that  obligation  by  a  recurrence  to  force,  the  conse- 
quence will  undoubtedly  reach  the  property  of  his  owner ;  ^  and  it 
would,  I  think,  extend  also  to  the  confiscation  of  the  whole  cargo 
intrusted  to  his  care,  and  thus  fraudulently  attempted  to  be  with- 
drawn from  the  rights  of  war.^  With  an  enemy  master,  the 
•case  is  very  different.  No  duty  is  violated  by  such  an  act  [  *  233  ] 
on  his  part  —  lupum  auribus  teneo,  and  if  he  can  withdraw 
himself,  he  has  a  right  so  to  do.  But  a  material  fact  in  this  case  is, 
that  the  master  did  not  attempt  to  withdraw  this  property ;  he  seized 
the  ship  of  the  captor,  and  not  this  vessel.     The  case  being  clear, 


[1  The  Fanny,  1  Dod.  448.]  [3  The  Despatch,  3  C.  Rob.  278  and  note.] 

[3  The  Franklin,  2  Acton,  106.] 
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then,  of  that  question,  as  to  the  rescue,  it  is  merely  a  case  for  farther 
proof,  and  if  the  goods  are  shown  to  be  American  property,  they 
must  be  restored. 


BoEDES  Lust,  Sybrands. 

Jalj  24,  1804. 

National  character  of  persons  settled  in  Bemarara,  during  British  possession,  as  to  property 
taken  before  the  dechiration  of  Datch  hostilities,  16th  June,  in  1793. 

This  was  the  case  of  a  claim  given  for  property  belonging  to  per- 
sons resident  at  Demarara,  on  a  suggestion  that  they  were  at  the 
time  of  seizure,  and  of  adjudication,  not  enemies  of  the  crown  of 
Great  Britain. 

On  the  part  of  the  captors,  the  King's  Advocate^  Swabei/,  and  Par- 
sons.  This  property  was  seized  19  May,  1803,  after  the  order  for  the 
detention  and  seizure  of  all  Dutch  property.  It  is  not  averred  on  the 
part  of  the  claimant,  that  he  settled  in  Demarara  during  the  time  of 
British  possession,  so  as  to  bring  him  within  the  range  of  the  principle 
which  the  court  laid  down  in  the  case  of  The  Diana.^  Neither  is  it 
attempted  to  be  shown,  that,  at  the  time  of  capture,  the  claimant  had 
manifested  by  any  overt  act  an  intention  of  quitting  the  colony. 
Much  property  in  the  situation  of  this  claim  has  been  condemned 

since  the  commencement  of  the  war ;  and  it  seems  entirely 
[  *  234  ]  to  have  escaped  the  counsel  and  the  court,  that  there  *  was 

any  ground  for  restitution.  Such  a  claim  is  therefore  not 
only  unprecedented,  but  in  opposition  to  the  practice  which  has  pre- 
vailed, from  which  some  inference  at  least  arises  against  the  sound- 
ness of  the  pretensions  on  which  it  is  built.  It  is  now,  however, 
brought  forward  for  solemn  argument  on  this  ground,  that  the  claim- 
ant was  not  an  enemy,  either  at  the  time  of  sailing  or  at  the  time  of 
capture,  or  at  the  time  of  adjudication.  With  regard  to  the  first 
point,  it  is  certainly  not  necessary  that  property,  to  become  good 
prize,  should  be  the  property  of  the  enemy  at  the  time  of  sailing.  If 
so,  every  thing  found  upon  the  seas  at  the  breaking  out  of  hostilities, 


1  Supra,  page  60. 
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though  belonging  to  the  enemy,  would  be  protected.  2dly.  It  is  not 
necessary  that  it  should  be  the  property  of  the  enemy  at  the  time  of 
seizure ;  for,  if  so*,  no  property  seized  under  embargo  could  be  con- 
demned. 3dly.  It  is  not  necessary  that  it  should  be  the  property  of 
the  enemy  at  the  time  of  adjudication ;  because,  if  that  could  be 
maintained,  the  goods  of  all  persons  who  were  enemies  at  the  time 
of  capture,  but  had  become  subjects  by  conquest  before  adjudication, 
must  be  restored,  which  is  contrary  to  the  established  principle  of 
The  Negotie  en  Zeevart,i  The  Danhetar  African,^  and  that  whole 
class  of  cases.  It  is,  however,  of  less  importance  to  dwell  on  this 
point,  since  the  fallacy  of  the  pretension  seems  to  lie  in  confounding 
the  fact,  and  in  considering  the  time  of  detention  only  as  the  time  of 
legal  capture.  On  the  contrary,  the  first  seizure  in  this  instance, 
being  only  provisional,  the  rights  of  war  must  be  taken  to  have  at- 
tached on  the  property,  at  the  moment  of  actual  hostilities 
against  Holland.  The  rights  of  his  Majesty  *  accrued  at  [  *  235  ] 
that  instant,  and  are  not  to  be  divested  by  any  subsequent 
character  which  the  claimant  may  acquire.  If  the  original  detention 
had  been  merely  accidental,  and  not  arising  out  of  any  prospect  of 
war,  this  change  of  character  would  have  ensued  as  a  necessary  con- 
sequence of  law.  In  the  present  case,  this  conversion  is  more  imme- 
diately pointed  out  by  the  directions  given  by  the  crown  for  the  seiz- 
ure. The  first  possession  was  of  a  hostile  nature,  and  if  the  right 
of  property  remained  in  any  manner  in  ambiguity,  till  the  declaration 
of  hostilities,  at  that  instant  the  right  of  the  crown  attached  upon  it, 
as  upon  the  property  of  an  enemy,  and  could  not  be  divested  by  the 
intervention  of  any  change  of  character  that  might  take  place  pre- 
vious to  adjudication.  On  this  principle,  the  cases  of  The  Negotie  en 
Zeevart,  and  The  Danhetar  African,  are  precisely  in  point.  The  lat- 
ter was  still  stronger,  since  in  that  case  the  capture  was  not  made  till 
after  the  proprietor  had  become  a  British  subject  by  capitulation. 

On  the  other  side,  Arnold^  Laurence,  and  Robinson.  The  plea  on 
the  part  of  the  claimant  is,  that  under  all  the  circumstances  of  this 
case,  he  is  entitled  to  restitution.  It  may  not  be  improper  to  state 
briefly,  therefore,  what  the  situation  of  the  claimant  was,  previous  to 
the  actual  seizure,  and  what  it  is  at  this  present  time  of  adjudication. 
It  appears  that  till  December,  1803,  the  inhabitants  of  Demerara  had 
continued  British  subjects,  as  the  colony  had  not  been  before  that 
time  surrendered  to  the  Dutch  under  the  treaty  of  Amiens.     The 


1  Vol  i.  p.  107.  « Ibid. 
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property  in  question  was  shipped  in  January  and  February,  1804, 
and  was  the  produce  of  the  cultivation  of  the  island  during  the  time 
of  British  possession.  The  ship  sailed  in  March,  and  was 
[  •  236  ]  captured  on  the  *  19th  of  May,  a  month  before  the  declara- 
tion of  war  against  Holland.  The  property  was  neutral  at 
the  time  of  sailing,  and  it  would  have  continued  neutral,  if  it  had 
gone  on  to  the  place  of  its  destination.  At  this  present  moment  of 
adjudication,  the  claimants  are  become  British  subjects.  At  all  the 
periods,  therefore,  to  which  the  averment  of  property  is  required  to  point, 
in  the  affidavit  of  claim,  and  in  the  test  affidavit,  the  claimant  may 
conscientiously  aver,  "that  it  was  his  property  at  the  time  of  sailing 
and  seizure,  that  it  would  have  been  his  property  if  it  had  arrived  and 
been  delivered  at  the  place  of  destination,  that  it  now  is  his  property, 
and  that  it  did  not,  at  any  of  those  times,  belong  to  enemies  of  the 
crown  of  Great  Britain,  or  to  persons  inhabiting  within  the  territories 
of  the  enemy."  But  the  effect  of  this  averment  is  endeavored  to  be 
avoided,  by  substituting  in  the  place  of  the  actual  seizure  another 
point  of  time  as  the  time  of  capture,  namely,  the  moment  of  the 
declaration  of  hostilities.  But  how  does  this  consist  with  the  gene- 
ral understanding  of  the  practice  of  the  court  ?  It  can  hardly  be 
doubted,  that  in  the  test  affidavit,  before  alluded  to,  the  obvious  mean- 
ing  of  the  terms  is  the  sense  in  which  they  are  to  be  understood. 
The  averment  of  property,  as  there  introduced,  is  intended  principally 
to  negative  the  supposition  of  fraud  or  collusive  transfer,  subsequent 
to  the  sailing;  it  is  meant  to  cover  the  period  of  the  voyage,  and 
therefore,  in  that  instrument,  at  least,  the  time  of  capture  is  to  be 
taken  simply  as  the  time  of  actual  seizure,  and  not  constructively, 
and  with  reference  to  proceedings  in  this  court,  or  other  subsequent 
events.  It  may  be  said,  that  that  instrument  is  formed  principally 
with  a  view  to  captures  in  a  state  of  actual  war,  and  there- 
[  •  237  ]  fore  *  that  it  will  not  apply  to  illustrate  a  question  arising 
under  embargo.  But  the  opinion  of  the  court  has  been 
already  expressed  against  the  sufficiency  of  such  a  constructive  mean- 
ing. Under  the  old  practice,  the  form  of  condemnation  ran  "  as  ene- 
my's property  at  the  time  of  seizure  and  adjudication.*'  During  the 
last  war,  when  it  became  necessary  to  apply  the  form  to  property  seized 
under  embargo,  the  court  thinking  that  the  old  form  did  not  properly 
apply,  and  that  the  terms  "  enemy's  property  at  the  time  of  seizure," 
could  not  be  predicated  of  it  in  virtue  of  the  declaration  of  hostili- 
ties that  afterwards  took  place,  directed  the  form  to  be  altered  to  "  the 
property  of  persons  now  become  enemies,"  &c.  This  circumstance 
shows,  at  least,  that  it  was  thought  desirable  that  it  should  appear  on 
the  records  of  the  court,  that  at  one  of  these  periods,  according  to 
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their  obvious  meaning,  the  property  was  the  property  of  an  enemy. 
Indeed,  the  fallacy  of  the  argument  on  the  other  side  seems  to  lie  in 
arguing,  that  because  neither  period  is  separately  necessary,  therefore 
no  one  of  them  is  necessary.     But  suppose  the  same  reasoning  should 
be  carried  on  to  all  other  times,  precedent  and  subsequent,  then  the 
argument  would  be,  that  because  it  could  not  be  said  to  be  necessary 
to  be  shoiyn  that  it  was  the  property  of  an  enemy  at  any  one  precise 
moment,  therefore  it  was  not  necessary  that  it  should  have  been  so 
at  any  time  whatever.     On  the  contrary,  it  seems  to  have  been  thought 
sufficient  hitherto  in  the  administration  of  prize  law,  to  give  the  cap- 
tors the  chances  of  the  tables,  as  it  may  be  called,  so  that  if  at  one 
of  several  times,  the  property  can  be  shown  to  belong  to  the 
enemy,  it  would  be  sufficient ;  but  so  much  has  always  *  been  [  *  238  ] 
required,  and  no  case  can  be  produced  in  which  condemna- 
tion has  passed  otherwise.     The  cases  that  have  been  cited  by  no 
means  contradict  this  assertion.     In  The  Negotie  en  Zeevart,  the  de- 
claration of  hostilities  had  been  previous  to  the  sailing  of  the  vessel, 
and  the  principle  decided  was,  that  the  impression  of  enemy's  cha- 
racter could  not  be  removed  in  transitu^  not  even  by  an  intermediate 
capitulation.     In  this  case,  up  to  the  moment  when  the  vessel  was 
seized,  there  had  been  no  enemy's  character  imposed,  and  if  at  that 
moment  the  case  had  been  brought  to  adjudication,  on  what  principle 
could  it  have  been  denied  that  the  claimant  would  have  been  entitled 
to  restitution.     The  Negotie  en  Zeevart,  therefore,  stood  on  a  principle 
which  is  not  raised  by  the  facts  of  this  case.     The  Danhetar  African 
stood  upon  the  same  ground,  supported  by  the  particular  circum- 
stances preceding  the  late  hostilities  with  Holland.      The  state  of 
Holland  was  pronounced  to  have  been  hostile  at  the  time  of  sailing, 
May,  1795,  and  the  express  words  of  the  sentence  were,  that  the  sub- 
sequent declaration  of  hostilities,  in  September,  1795,  as  applied  to 
the  ambiguous  state  of  affedrs  for  several  months  preceding,  must  be 
construed  to  have  a  retroactive  operation.     This  construction  was, 
indeed,  justly  raised  by  the  words  of  the  declaration  of  hostilities, 
which  began  by  reciting, "  that  whereas,  for  several  months,  the  French 
have  been  in  possession  of  Holland,"  &c.     Here  no  such  state  of 
ambiguity  had  preceded.     The  relation  of  the  two  countries  was  a 
state  of  clear  amity  till  the  16th  of  June.     In  such  a  case,  the  equity 
of  interpretation  requires  that  whatever  force  is  given  to  the  interven- 
tion of  temporary  hostilities,  not  less  effect  should  be  ascribed 
to  the  state  of  amity  intervening  *  also  before  adjudication,  [  *  239  ] 
to  rehabilitate  and  restore  the  claimant  to  his  former  friendly 
character ;  and  so  material  is  this  distinction  against  the  application 
of  the  authority  of  The  Danquebar  Africaine,  that  it  turns  the  case 
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in  favor  of  tho  present  claim,  as  applied  to  the  circumstances  on  which 
it  is  founded.     Because,  in  the  subsequent  case  of  The  Herstelder,^ 
when  the  court  came  again  to  advert  to  the  circumstances  of  The 
Danhetar   African,  it  observed,  "that,  in  that  case,  the  ship  sailed 
before  hogttilities,  and  if  the  state  of  Holland  had  been  in  a  clear  and 
decided  character  of  amity  towards  great  Britain,  I  should  have  held 
that  the  party  would  have  been  entitled  to  restitution,  and  to  the 
benefit  of  the  principle,  that  the  national  character  cannot  be  changed 
in  iramilu.'^     That  is,  therefore,  a  direct  declaration  in  favor  of  this 
claim,  that  the  claimant,  being  clearly  in  amity  at  the  time  of  sailing, 
not  hostile  at  seizure,  and  not  debarred  from  receiving  restitution  by 
the  character  of  enemy  at  the  time  of  adjudication,  may  be  consi- 
dered as  a  person  entitled  to  restitution.     The  whole  of  the  argument 
on  the  other  side  depends  on  fixing  upon  one  intervening  circumstance, 
which,  it  is  insisted,  must  apply  prospectively  as  well  as  retrospect- 
ively to  defeat  every  other  consideration.     Because  hostilities  have 
intervened^  it  is  contended,  that  a  right  of  war  has  attached,  which 
cannot  afterwards  be  divested.     But  surely  the  equity  of  the  principle 
require*^^  that  if  the  intervention  of  hostilities  between  actual  seizure 
and  adjudication,  can  convert  the  character  of  the  property,  so  as  to 
render  it  liable  to  be  considered  as  hostile  property,  the  return  of  cha- 
racter to  its  neutral  state,  recurring  also  on  the  same  intermediate 
period,  should  have  the  effect  of  rehabilitation,  and  revest 
[ "  240  ]  tlie  title  of  property  *  and  the  capacity  to  receive  restitution, 
which  had  been  ousted  only  by  construction  and  by  antici- 
pation of  thL^  rights  of  war.     Such  a  latitude  may  well  be  allowed 
till  the  sentence  of  adjudication  has  found  the  fact,  and  decided  the 
character  in  which  the  claimant  is  to  be  considered.     Till  that  is  done, 
alt  the  proceedings  are* inchoate  only,  and  if  the  fact  fails  which  they 
tend  to  establish,  they  can  have  no  effect  to  control  the  change  of  cir- 
cumstances, and  prevent  the  court  from  deciding  upon  them  as  they 
stand  In  evidence  at  the  time  of  adjudication.     But  farther,  the  whole 
argument  on  the  side  of  the  captors  is  built  on  construction,  which,  if 
it  h  admitted  as  to  the  point  of  time,  why  may  it  not  be  extended  to 
the  consideration  of  character  also,  and  entitle  the  claimant  to  the 
benefit  of  all  that  constructive  reasoning  on  which  the  principle  of 
postliminary  restitution  is  founded?     The  inhabitants  of  Demarara 
may  well  claim  the  liberty  of  appealing  from  their  political  denomi- 
nation at  the  time  of  capture,  to  their  intention  of  removing  them- 
selves from  tlie   situation  of  enemies,  and   of  again  incorporating 
therniselves  with  Great  Britain.     This  has  been  allowed  to  individuals 

1  Vol.  i.  p.  113. 
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in  the  case  of  Mr.  Curtissos  ^  and  others,  who  have  been  in  the 
country  of  the  enemy  at  the  time  of  capture.  In  those  cases  it  may 
be  said,  that  some  overt  act  of  removal  has  been  required.  That,  in- 
deed, can  hardly  happen  in  a  case  of  a  colony;  but  it  is  immaterial 
so  long  as  such  an  intention  can  be  shown  to  be  so  connected  with 
the  contingency  of  war,  as  to  have  followed  as  a  necessary  conse- 
quence on  that  event.  The  situation  and  conduct  of  the  inhabitants 
of  Demarara  may  well  support  such  a  conclusion.  In  gene- 
ral *  descriptions  of  that  settlement,  it  appears  that  the  prin-  [  •241  ] 
cipal  plantations  were,  previous  to  the  last  war,  in  the  occupa- 
tion of  British  planters  from  the  other  British  islands.  During  a  con- 
siderable part  of  the  last  war  they  were  identified  with  the  British 
empire,  and  may  be  supposed  to  have  acquired  affections,  connections, 
and  habits,  which  would  lead  them  to  put  themselves  again  under 
the  dominion  of  this  country.  These  presumptions  would  indeed  be 
nothing,  without  the  fact  itself.  But  the  event  proved  them  reasona- 
ble, and  may  be  justly  put  in  comparison  with  any  overt  act,  that  can 
be  required  or  proved  on  the  jpart  of  individuals.  The  war  was 
scarcely  known  there  till  the  middle  of  August ;  so  soon  as  the  19th 
of  September,  without  the  interposition  of  any  force,  the  island  vol- 
untarily surrendered  to  this  country,  and  the  inhabitants  became 
again  British  subjects.  On  these  grounds  alone,  it  might  not  be  too 
much  to  contend,  that  the  claimants  are  entitled  to  the  benefit  of  the 
postliminary  principle.  On  the  whole  case  it  is  submitted,  that 
either  the  ordinary  technical  description  of  neutral  character,  or  the 
particular  claim  springing  from  the  relation  which  the  claimants  bear 
to  this  country,  as  redintegrated  British  subjects,  might  be  suflicient 
to  support  the  restitution  of  this  property.  But  the  force  of  the 
pretensions  of  the  claim  will  be  materially  increased,  if  it  is  consi- 
dered on  these  grounds  jointly,  that  the  person  before  the  court  has 
complied  with  all  the  terms  usually  required  of  claimants  to  show 
themselves  qualified  to  restitution,  both  at  the  time  of  seizure  and 
adjudication ;  that  they  are,  moreover,  persons  who  were,  almost  to 
the  eve  of  capture,  British  stibjects,  exporting  the  produce  of  British 
cultivation,  and  standing  here  at  the  time  of  adjudication, 
•  restored  again  by  their  own  voluntary  act,  upon  the  first  [  *  242  ] 
news  of  hostilities,  to  their  connection  with  the  British  empire. 

In  reply,  the  King^s  Advocate^  Swabei/j  and  Parsons.    The  affidavit 
of  claim  is  introduced  only  to  defeat  firaudulent  transfers ;  all  the 
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periods  therein  stated  may  be  safely  predicated,  in  many  instances,  "^ 
in  which,  notwithstanding,  the  property  will  be  liable  to  condemna- 
tion. Even  of  these  periods  there  is  one,  at  which  the  character  of 
enemy  most  unquestionably  attached ;  namely,  at  the  time  of  insti- 
tuting proceedings  by  taking  out  the  monition.  That  act  is  the 
foundation  of  the  whole  inquiry.  The  evidence  introduced  to  sup- 
port the  proceedings  relates  to  the  state  of  things,  at  that  time,  and 
previous  ;  and  to  that  time  must  be  referred  the  retrospective  opera- 
tion of  the  sentence,  which  afterwards  passes.  This  would  be  the 
legal  view  in  which  the  effect  of  a  condemnation  must  be  considered, 
if  such  a  sentence  were  necessary  to  vest  the  right,  but  it  cannot  be 
so  held ;  a  sentence  of  condemnation  is  a  measure  of  convenience, 
declaratory  of  the  fact,  but  not  essential  to  convert  the  right  of  pro- 
perty, which  accrues  to  the  king,  jure  bellij  at  the  instant  of  capture. 
Something  has  been  thrown  out,  as  if,  at  the  time  of  capture,  this 
property  might  have  been  restored ;  but,  it  is  to  be  remembered,  that 
the  order  for  the  seizure  of  Dutch  property,  issued  May  the  16th,  at 
the  same  time  with  the  declaration  of  war  against  France.  After 
that  order,  it  would  have  been  the  duty  of  the  officer  of  the  crown, 
in  this  court,  to  have  resisted  restitution,  until  the  conduct  of  Hol- 
land, and  her  disposition,  or  power  to  maintain  the  relations 
[  •  243  ]  of  amity  with  this  country,  during  the  war  with  *  France, 
should  be  more  fully  ascertained,  and  till  farther  directions 
of  the  crown  on  that  point  should  be  received.  During  the  uncertain 
state  of  affairs  between  this  country  and  Holland,  the  first  order  for 
seizare  was  provisionally  of  a  hostile  nature  ;  and,  therefore,  after  all 
that  has  been  said  of  the  terms  of  the  sentence,  there  would  be  no 
impropriety  if  the  old  form  was  retained,  and  if  this  property  was 
described  as  the  property  of  the  enemy  at  the  time  of  seizure.  But 
all  the  argument,  from  the  form  of  sentence,  shows  only,  that  the 
court  is  not  bound  down  by  any  particular  form,  but  that  it  adapts 
the  sentence  to  the  state  of  facts,  as  in  the  cases  of  the  late  war,  the 
sentence  was  altered,  "  to  the  property  of  persons  now  become  ene- 
mies,  &C."  The  substantial  ground  of  inquiry  is,  whether  there  was 
not  such  a  hostile  character  in  the  first  seizure,  and  confirmed  by  the 
declaration  of  hostilities,  as  would  vest  the  right  in  the  king,  at  the 
time  of  the  commencement  of  these  proceedings.  At  that  moment 
there  could  have  been  no  question  as  to  the  condemnation.  The 
claimant  could  have  had  no  persona  standi  before  the  court,  and  the 
property  must  have  been  condemned.  Since  that  time  the  proceed- 
ings have  been  deferred,  to  give  all  parties  an  opportunity  of  being 
heard ;  but  it  would  be  very  unreasonable  that  the  right  of  action 
should,  owing  to  that  indulgence,  be  altered  by  the  intervention  of 
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subsequent  events.  To  one  question,  which  has  been  mooted  in 
argument,  whether,  in  the  case  of  a  seizure  before  hostilities,  in 
which  no  proceedings  may  be  supposed  to  have  taken  place  during 
the  war,  the  court  would  proceed  after  the  return  of  peace.  The 
practice  of  the  court  will  afford  an  answer ;  for  in  some  of 
the  •  cases  seized  before  the  late  war  with  Holland,  and  [  •  244  ] 
suspended  by  accident  during  the  war,  the  court  has  granted 
its  monition,  and  permitted  proceedings  to  be  instituted  and  prose- 
cuted to  condemnation  since  the  return  of  peace.  As  to  the  cases 
which  have  been  commented  upon,  it  is  impossible  to  distinguish 
them,  but  to  the  disadvantage  of  the  present  claim.  They  are 
stronger  in  regard  to  time.  The  Herstelder  was  taken  before  hostili- 
ties, but  after  a  special  invitation  to  all  subjects  of  Holland,  which 
has  not  taken  place  here.  The  dictum  in  the  Herstelder  was  spoken 
of  The  Dankebar,  which  was  not  captured  till  after  the  claimant  had 
become  a  British  subject;  yet  in  that  case  also,  it  was  held,  that  the 
character  could  not  be  changed  in  transitu. 

Judgment. 
Sir  William  Scott.  This  case  comes  on  upon  the  claims  of  per- 
sons resident  in  Demarara,  before  the  war,  and  at  the  time  of  capture, 
and  I  cannot  but  say,  that  I  am  glad  that  the  question  has  been 
raised,  since  it  may  have  the  effect  of  putting  an  end  to  much  uncer- 
tainty on  the  part  of  persons  who,  on  various  grounds,  may  think 
themselves  entitled  to  more  favorable  considerations  than  the  rules  of 
law  prescribe  for  ordinary  cases.  The  claim  is  given  for  several  per- 
sons as  inhabitants  of  Demarara,  not  settling  there  during  the  time 
of  British  possession,  nor  averring  an  intention  of  retiring  when  that 
possession  ceased.  They  are,  therefore,  to  be  treated  under  this 
general  view,  as  Dutch  subjects,  unless  it  can  be  shown  that  there  are 
any  other  circumstances  by  which  they  are  protected.  It  is 
contended  that  there  are  such  circumstances,  and  *  that  they  [  *  245  ] 
are  these :  That  the  property  was  taken  in  a  state  of  peace, 
and  that  the  proprietors  are  now  become  British  subjects,  and  con- 
sequently that  this  property  could  not  be  considered  as  the  property 
of  an  enemy,  either  at  the  time  of  capture  or  adjudication.  Now, 
with  respect  to  the  first  of  these  pleas,  it  must  be  admitted,  that 
alone  would  not  protect  them,  because  the  court  has,  without  any 
exception,  condemned  all  other  property  of  Dutchmen  taken  before 
the  war.  And  upon  what  ground?  That  the  declaration  had  a 
retroactive  effect,  applying  to*  all  property  previously  detained,  and 
rendering  it  liable  to  be  considered  as  the  property  of  enemies  taken 
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in  time  of  war.^  This  property  was  seized  provisionally,  an  act 
itself  hostile  enough  in  the  mere  execution,  but  equivocal  as  to  the 
effect,  and  liable  to  be  varied  by  subsequent  events,  and  by  the  con- 
duct of  the  government  of  Holland.  If  that  conduct  had  been  such 
as  to  reestablish  the  relations  of  peace,  then  the  seizure,  although 
made  with  the  character  of  a  hostile  seizure,  would  have  proved  in 
the  event  a  mere  embargo,  or  temporary  sequestration.  The  property 
would  have  been  restored,  as  it  is  usual,  at  the  conclusion  of  embar- 
goes ;  a  process  often  resorted  to  in  the  practice  of  nations,  for  vari- 
ous" causes  not  immediately  connected  with  any  expectations  of 
hostility.  During  the  period  that  this  embargo  lasted,  it  is  said,  that 
the  court  might  have  restored,  but  I  cannot  assent  to  that  observa- 
tion ;  because,  on  due  notice  of  embargoes,  this  court  is  bound  to 
enforce  them.  It  would  be  a  high  misprision,  in  this  court,  to  break 
them,  by  re-delivery  of  possession  to  the  foreign  owner  of  that  pro- 
perty, which  the  crown  had  directed  to  be  seized  and  de- 
[  •  246  ]  tained  for  farther  *  orders.  The  court,  acting  in  pursuance 
of  the  general  orders  of  the  state,  and  bound  by  those  gen- 
eral orders,  would  be  guilty  of  no  denial  of  justice,  in  refusing  to  de- 
cree restitution  in  such  a  case,  for  it  has  not  the  power  to  restore.  Its 
functions  are  suspended  by  a  binding  authority,  and  if  any  injustice 
is  done,  that  is  an  account  to  be  settled  between  the  states.  The 
court  has  no  responsibility,  for  it  has  no  ability  to  act 

Thi*  was  the  state  of  the  first  seizure.  It  was  at  first  equivocal ; 
and  if  the  matter  in  dispute  had  terminated  in  reconciliation,  the 
seizure  would  have  been  converted  into  a  mere  civil  embargo,  so  ter- 
minated. That  would  have  been  the  retroactive  effect  of  that  course 
of' circumstances.  On  the  contrary,  if  the  transactions  end  in  hos- 
tility, the  retroactive  effect  is  directly  the  other  way.  It  impresses 
the  direct  hostile  character  upon  the  original  seizure.  It  is  declared 
to  be  no  embargo ;  it  is  no  longer  an  equivocal  act,  subject  to  two 
interpretations ;  there  is  a  declaration  of  the  animttSy  by  which  it  was 
done,  that  it  was  done  hostili  animo,  and  is  to  be  considered  as  an  hostile 
measure  ab  initio.  The  property  taken  is  liable  to  be  used  as  the 
property  of  persons,  trespassers  ab  initio^  and  guilty  of  injuries,  which 
they  have  refused  to  redeem  by  any  amicable  alteration  of  their  mea- 
sures. This  is  the  necessary  course,  if  no  particular  compact  inter- 
venes for  the  restitution  of  such  property  taken  before  a  formal 
declaration  of  hostilities.     No  such  convention  is  set  up  on  either 


I  [The  Gertruyda,  2  C  Rob.  211.1 

Digitized  by  VjOOQIC 


HIGH    COURT    OF    ADMIRALTY.  247 

The  Boedes  Lust.    5  C.  Rob. 


side,  and  the  State,  by  directing  proceedings  against  this  property  for 
condemnation,  has  signified  a  contrary  intention.     Accordingly,  the 
general  mass  of  Dutch  property  has  been  condemned  on  this 
reti'oactive  effect;  and  this  *  property  stands  upon  the  same  [  •247] 
footing  as  to  the  seizure,  for  it  was  seized  at  the  same  time, 
and  with  the  same  intent.     There  is  no  ground  of  distinguishing  the 
time  of  seizure,  between  these  claims  and  former  cases  of  a  similar 
nature  ;  it  was  a  provisional  seizure  in  all,  declared  to  be  hostile  by 
subsequent  events,  acting  in  a  reflex  manner  upon  all  the  property 
then  seized,  and  declaring  it  to  be  all  enemy's  property,  unless  some 
circumstances  can  be^shown  to  take  these  particular  claims  out  of 
the  common  operation. 

At  the  time  of  the  declaration  of  hostilities,  then,  this  property 
stood  exactly  on  the  common  footing ;  and  the  result  of  any  proceed- 
ing then  pronounced  must  have  been  a  sentence  of  condemnation. 
It  lay  open  to  the  same  legal  conclusion  at  that  time,  but  the  settle* 
ment  has  since  surrendered  to  the  British  arms,  and  the  parties  are 
become  British  subjects ;  and  this,  it  is  said,  takes  off"  the  hostile 
effect,  although  it  might  have  attached.     This  ailment,  to  be  effect- 
ive, must  be  put  in  one  of  these  two  ways,  either  that  the  condem- 
nation pronounced  upon  Dutch  property  went  upon  the  ground  that, 
though  seized  in  time  of  neutrality,  it  could  not  be  restored  only^ 
because  the  parties  were  not  now  in  a  condition  to  receive  it ;  or  else 
that,  though  seized  at  a  time  that  may  to  some  effects  be  considered 
as  time  of  war,  yet  the  subjects,  having  become  friends,  are  entitled 
to  restitution.     This  latter  position  cannot  be  maintained  for  a  mo« 
ment     It  is  contradicted  by  all  experience  and  practice,  even  in  the 
case  of  those  who  had  an  original  British  character.     In  the  case  of 
Mr.  Whitehill,  who  had  but  just  set  his  foot  on  the  colony  of  an^. 
enemy  for  a  few  hours,  but  was  proved  to  have  gone  there 
for  the  purpose  of  settling,  *  his  property  was  condemned,  [  *  24*^^^  p 
although,  at  the  time  of  adjudication,  he  was  again  become 
a  British  subject  by  the  surrender  of  St.  Eustatius  to  the  rjrffei'sh. 
forces;  and  where  property  is  taken  in  a  state  of  hostility,  t^ae  uni- 
versal practice  has  ever  been  to  hold  it  subject  to  conderiiefttion, 
although  the  claimants  may  have  become  friends  and  subjf^cts  prior 
to  the  adjudication.     The  plea  of  having  again  become  British  sub- 
jects, therefore,  will  not  relieve  them,  and  the  other  groun^d  must  be 
resorted  to.     That  is  equally  untenable  in  point  of  fact ;  for  the  con- 
demnation of  the  other  Dutch  property  proceeded  on  no  swch  ground 
as  the  mere  incapacity  of  the  proprietors  to  receive  restitution.     It 
proceeded  on  the  other  ground,  which  I  have  before  mentioned,  the 
retroactive  eflTect  of  the  declaiation,  which  rendered  their  property 
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liable  to  be  treated  as  the  property  of  enemies  at  the  time  of  seizure. 
The  reasonings  of  the  court  have  been  founded  upon  that  principle. 
Property  is,  indeed,  frequently  condemned  upon  the  other  ground  of 
incapacity  to  claim,  where  it  is  accidentally  found  in  British  pos- 
session, before  the  breaking  out  of  hostilities-;  but  where  it  is  seized 
by  an  order  of  state,  acting  provisionally  in  contemplation  of  hosti- 
lities, the  declaration  produces  something  more  than  a  prospective, 
future,  personal  incapacity  to  claim.  It  decides  upon  the  character 
of  the  property  already  seized,  and  on  the  nature  and  quality  of  the 
seizure,  I  am  of  opinion,  therefore,  that  when  it  is  assumed  that  the 
capture  is  legally  to  be  considered  as  made  in  time  of  peace,  the 
argument  legally  fails,  because,  in  all  legal  view  of  the  matter,  it  is 
taken  in  hostility;  it  is  rendered  enemy's  property  at  the 
[  ■  349  ]  time  of  seizure,  by  *  the  necessary  and  general  retroaction 
of  the  subsequent  declaration  of  hostilities.  The  whole 
foundation  of  the  argument,  therefore,  is  defective  in  the  fact.  We 
distinguish,  it  is  true,  as  between  the  different  interests  to  which  such 
prize  enures,  whether  it  is  taken  before  or  after  the  declaration.  That 
is  a  matter  of  subsequent  and  domestic  regulation,  but  not  influencing 
the  general  question  of  prize.  If  I  am  right  in  this  opinion,  it  is 
quite  unnecessary  to  discuss  many  questions  which  have  entered  into 
the  debate.  Whether  the  description  of  property  comes  within  the 
periods  of  the  test  affidavit  or  not,  will  be  perfectly  immaterial 
Nothing  is  more  clear  to  my  apprehension,  than  that  the  reference  to 
those  periods  is  not  prescribed  as  the  constituent  and  the  distinguish- 
ing qualification  of  property,  but  merely  for  the  purpose  of  ascertain- 
ing a  clearer  view  of  the  general  facts  respecting  that  property.  For 
instance,  as  to  the  first  periods,  the  time  of  shipment;  nobody  can 
suppose  that  the  time  of  shipment  can  be  there  introduced  for  any 
other  purpose  than  that  of  bringing  out  the  whole  detail  of  facts,  it 
being  perfectly  clear  that  it  is  in  no  degree  necessary,  that  it  should 
be  enemy's  property  at  the  time  of  shipment,  to  subject  it  to  condem- 
nation. It  is  equally  immaterial  to  look  to  the  style  of  the  sentence, 
for  that  has  accommodated  itself,  according  to  the  discretion  of  the 
court,  to  correspond  with  the  facts.  The  court  is  under  no  necessity 
of  referring  to  any  period  of  time,  in  the  descriptive  language  apply- 
ing to  tlie  property  or  to  the  parties.  If  the  court  is  legally  satisfied 
that  it  is  Uable  to  be  condemned  as  enemy's  property,  there 
[•  250  ]  33  no  occasion  to  express,  in  the  construction  'of  the  sen- 
tence, the  particular  time  at  which  the  liability  attached. 
With  as  little  effect  can  it  be  contended,  that  a  postliminium  can 
be  attributed  to  these  parties.  Here  is  no  return  to  the  original 
characters  on  which  only  a  jus  postliminii  can  be  raised.     The  ori- 
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ginal  character,  at  the  time  of  seizure,  and  immediately  prior  to  the 
hostility  which  has  intervened,  was  Dutch.  The  present  character, 
which  the  events  of  war  have  produced,  is  that  of  British  subjects; 
and  though  the  British  subject  might,  under  circumstances,  acquire 
the  jus  postliminii  upon  the  resumption  of  his  native  character,  it 
never  can  be  considered  that  the  same  privilege  accrues  upon  the 
acquisition  of  a  character  totally  new  and  foreign.  As  to  more  popu- 
lar topics  to  which  recourse  has  been  had,  I  shall  leave  them  to  their 
operation  in  that  quarter  where  only  they  can  have  a  proper  effect 
It  is  my  dutyj  in  the  present  case,  to  apply  the  principles  of  a  law 
not  very  lenient  How  far  it  may  be  proper  to  relax  the  rigor  of  such 
an  application,  will  be  best  considered  by  those  who  have  more  lati- 
tude of  judgment,  as  well  as  a  wider  sphere  of  political  information 
and  knowledge.  It  may  be  fit,  in  that  ultimate  and  superior  conside- 
ration, to  refer  still  farther  back  to  the  former  condition  of  the  claim- 
ants, as  British  subjects,  during  a  considerable  period  of  the  late  war, 
and  down  to  a  time  but  shortly  antecedent  to  the  shipment  of  these 
goods.  It  may  be  fit  to  look  to  the  affections  and  dispositions  of  the 
colony  ;  though  every  surrender  of  war  must  be  legally  considered  as 
the  effect  of  mere  force.  It  may  be  fit  to  consider  that  the 
property  belongs  to  those  who  are  now  entitled  *  to  the  cha-  [  *  251  ] 
racter  of  British  subjects.  These  considerations  may  have 
their  separate,  or  their  united  influence  upon  that  Ultimate  judgment 
to  which  the  law  refers  the  disposal  of  property  captured  prior  to  hos- 
tilities. They  could  only  mislead  me  from  the  execution  of  my  duty, 
which  is  simply  to  pronounce  that  the  property,  at  the  time  of  the 
capture,  belonged  to  subjects  of  the  Batavian  republic,  and  is,  as 
such  or  otherwise,  liable  to  confiscation. 


The  Abby,  Murchy. 

Jaly  26,  1804. 

Trade  with  the  enemy,  on  an  adventure  originating  before  the  war,  but  not  stopped  on  notice 
of  hostilities.  Imputation  removed  by  the  portua  ad  quern  becoming  British  before  the 
arrival  of  the  vessel.^ 

This  was  a  case  of  a  ship  belonging  to  Mr.  Dawson,  a  British 


1  [Sailing  with  intent  to  break  a  blockade  is  purged  by  raising  the  blockade  before 
capture.    6  C.  Rob.  254 ;  The  Lisette,  6  C.  Rob.  837.] 
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subject,  that  had  sailed  from  Liverpool  to  the  coast  of  Africa,  on  the 
11th  September,  1795,  with  an  ulterior  destination  to  the  island  of 
Demarara.  On  the  voyage  to  the  West  Indies,  she  was  captured 
and  carried  into  Martinique,  and  proceeded  against,  first  in  the  Prize 
Court,  but  afterwards,  by  libel,  in  the  Revenue  Court  of  Admiralty, 
for  a  violation  of  the  navigation  laws.  On  this  proceeding,  the  ves- 
sel was  condemned.  On  appeal,  it  was  found  that  the  Vice- Admi- 
ralty Court  of  Martinique  had  no  jurisdiction  over  an  offence  com- 
mitted in  violation  of  the  revenue  laws,  in  another  island.  But  at 
the  time  when  the  cause  would  have  been  remitted  to  await  the  issue 
of  the  prize  proceedings  that  had  been  instituted,  the  Vice- Admiralty 
Court  of  Martinique  was  abolished.  The  cause  was  now  brought  to 
the  High  Court  of  Admiralty,  on  a  suggestion  that  the  ship  was  sub- 
ject to  condemnation  in  the  Prize  Court,  as  a  British  ship  taken  in  a 
trade  with  the  colony  of  the  enemy. 

[  *  252  ]  *  On  the  part  of  thQ  claimant,  Laurence  contended  —  That 
the  court  had  no  jurisdiction ;  that  the  prize  suit  had  been 
instituted  and  abandoned,  and,  therefore,  that  it  was  on  that  point  a  res 
adjudicata;  that  as  to  the  revenue  suit,  that  had  been  pronounced  a 
nullity,  and,  therefore,  if  it  was  taken  up  again,  it  must  commence  de 
now^  as  an  original  suit ;  whereas,  the  jurisdiction  of  the  High  Court 
of  Admiralty,  as  to  the  offences  against  the  revenue  laws  in  the  West 
Indies,  was  only  an  appellate  jurisdiction  ;  secondly,  it  was  contended, 
as  to  the  merits  of  the  prize  question,  that  it  could  not  be  deemed  a 
trading  with  the  enemy,  since  the  ship  sailed  before  the  breaking  out 
of  hostilities  against  Holland,  and  before  the  parties  could  have  any 
knowledge  of  that  event ;  and  that,  at  the  supposed  time  of  arrival, 
Demarara  had  become  a  British  settlement. 

Judgment. 
Sir  W.  Scott.     The  question  arises  on  the  property  of  Mr.  Daw- 
son, who  fitted  out  this  vessel  for  a  voyage  to  Africa,  there  to  barter 
her  cargo  for  slaves,  and  then  to  carry  them  to  the  island  of  Demarara, 
at  that  time  a  Dutch  colony.     The  vessel  sailed  on  the  11th  of  Sep- 
tember, 1795.     At  that  time,  and  until  the  declaration  of  hostilities, 
which  issued  on  the  16th  of  that  month,  Demarara  could  not  be  con- 
sidered as  the  colony  of  the  enemy ;  it  would  be  impossible  for  me 
to  say,  therefore,  that  it  was  an  illegal  trade  at  that  time,  as  a  trade 
to  the  colony  of  the  enemy,  because  there  was  no  state  of  hostility. 
The  order  for  the  detention  of  Dutch  property  had  passed,  indeed,  but 
that  was  an  equivocal  act,  which  might  terminate  amicably, 
[  *  253  ]  and  cannot  be  taken  as  fixing  on  the  party  an  *  intention 
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of  trading  with  a  declared  enemy.  Soon  after  the  sailing  of  the 
vessel,  the  declaration  of  hostilities  took  place,  namely,  on  the  16th 
of  September,  1795 ;  and  if  the  ship  had  been  taken  on  a  voyage 
to  a  colony  now  become  an  enemy,  the  court  would  have  required  it 
to  be  shown  that  due  diligence  had  been  used  to  alter  the  voyage, 
and  to  exonerate  the  claimant  from  the  charge  of  an  illegal  trading 
with  the  enemy.  The  vessel  sailed  from  the  coast  of  Africa,  in  May, 
1796,  and  was  taken  off  the  island  of  Demarara,  after  the  surrender 
of  that  island  to  the  British  forces,  and  carried  to  Martinique.  There 
the  proceedings  were  first  instituted  in  the  Prize  Court,  though  it  does 
not  clearly  appear  on  what  grounds ;  during  those  proceedings  a  libel 
was  given,  as  in  a  revenue  cause,  the  prize  suit  was  suspended,  and 
the  ship  was  condemned  for  a  breach  of  the  revenue  laws.  The  case 
came  up  on  appeal  before  the  Privy  Council,  where  it  was  found 
that  the  former  proceedings  in  Martinique  were  a  nullity,  as  the  Vice- 
Admiralty  Court  of  that  island  had  no  jurisdiction  over  a  breach  of 
the  revenue  laws  committed  in  another  colony.  The  regular  mode 
would  then  have  been  to  have  sent  back  the  cause  to  the  Prize  Court, 
where  proceedings  had  first  been  instituted,  but  that  court  was  anni- 
hilated. The  case  was,  therefore,  brought  before  this  court,  as  it 
has  been  done  in  two  or  three  instances^  of  a  similar  natuipe,  where 
it  has  become  necessary  to  carry  into  effect  the  proceedings  of  Vice- 
Admiralty  Courts  that  have  been  abolished.  It  is  now  objected  to 
the  claim  that  the  party  has  stated  himself  out  of  court  on  two 
grounds :  1st.  On  the  ground  of  trading  with  the  enemy,  if  Demarara 
was  a  Dutch  colony,  and  on  the  ground  of  an  illegal 
•  importation,  if  that  island  was  to  be  considered  as  a  British  [  '254  ] 
settlement.  With  regard  to  the  first  objection,  I  conceive 
that  there  must  be  an  act  of  trading  to  the  enemy  country,  as  well 
as  the  intention.  There  must  be,  if  I  may  so  speak,  a  legal  as  well 
as  a  moral  illegality.  If  a  man  fires  a  gun  at  sea,  intending  to  kill 
an  Englishman,  which  would  be  legal  murder,  and  by  accident  does 
not  kill  an  Englishman,  but  an  enemy,  the  moral  guilt  is  the  same, 
but  the  legal  effect  is  different  The  accident  has  turned  up  in  his 
favor ;  the  criminal  act  intended  has  not  been  committed,  and  the 
man  is  innocent  of  the  legal  offence.  So,  if  the  intent  was  to  trade 
with  an  enemy,  (which,  I  have  already  observed,  cannot  be  ascribed  to 
the  party  at  the  commencement  of  the  voyage,  when  hostilities  were 
not  yet  declared,)  but  at  the  time  of  carrying  the  design  into  effect 
the  person  is  become  not  an  enemy,  the  intention  here  wants  the 
corpus  delicti.     No  case  has  been  produced  in  which  a  mere  intention 

1  Picimento,  vol.  iv.  p.  360. 

Digitized  by  VjQOQ IC 


255  CASES  DETERMINED  IN  THE 


The  Abby.    5  C.  Rob. 


to  trade  with  the  enemy's  country,  contradicted  by  the  fact  of  its  not 
being  an  enemy's  country,  has  enured  to  condemnation.  Where  a 
country  is  known  to  be  hostile,  the  commencement  of  a  voyage 
towards  that  country  may  be  a  sufficient  act  of  illegality  ;  but  where 
the  voyage  is  undertaken  without  that  knowledge,  the  subsequent 
event  of  hostility  will  have  no  such  effect.  On  principle,  I  am  of 
opinion,  that  the  party  is  free  from  the  charge  of  illegal  trading. 
Then,  as  to  the  other  ground,  there  appears  to  me  to  have  been  neither 
intention  nor  act.  The  former  supposition  of  Demarara  being  a 
foreign  colony,  rebuts  the  intention  of  importing  into  a  British  colony, 

in  a  manner  not  authorized  by  law.  Indeed,  the  instructions 
[  *  255  ]  of  the  master  "  were  to  call  at  Demarara  for  orders,"  *  which 

orders  must  have  been  not  to  deliver  there  according  to  the 
first  design,  but  to  go  elsewhere,  since  the  facts  on  which  the  specula- 
tion was  founded  had  entirely  failed ;  those  facts  being  that  the  colony 
was  a  Dutcy  and  neutral  colony.  There  was  in  fact  no  actual  impor- 
tation ;  nor  was  this,  as  far  as  I  can  perceive,  made  the  ground  of  con- 
demnation in  the  court  of  Martinique,  since  the  sentence  seems  to 
have  gone  "  upon  the  act  of  sailing  without  a  British  register,"  On 
both  these  points,  therefore,  I  am  of  opinion,  that  the  claimant  is 
entitled  to  the  restitution  ol  his  property.  On  the  first  there  was  no 
illegal  act ;  on  the  second  there  was  neither  intention  nor  act.    On  the 

first  ground  the  court  would  have  expected  the  party  to  have 
[  •  256  ]  exonerated  *  himself  from  the  intention  of  trading  with  the 

enemy,  after  the  knowledge  of  hostilities,  if  the  colony  had 
remained  hostile.  As  the  colony  was  not  hostile  at  the  time  of  the 
supposed   importation,  I  think  that  is  not   necessary  in  this   case, 

1  Since  the  decision  of  this  cause,  an  objection  has  been  taken  to  the  legality  of  a 
trade  like  the  present,  on  the  part  of  British  merchants  fitting  out,  from  British  ports, 
slave  adventures,  in  foreign  bottoms,  to  the  colonies  of  foreign  nations,  as  being  in 
breach  of  the  regulations  prescribed  for  British  trade.  This  objection  has  been  raised 
principally  on  the  regulations  of  the  39  G.  3,  ch.  80.  In  The  Ramsdyche,  before  the 
Lords,  March,  1806,  still  reserved  for  judgment,  this  argument  was  pressed.  The 
regulations  of  the  39  G.  3,  ch.  80,  which  forbid  JBntish  slave  ships  to  be  fitted  out  from 
other  ports  except  London,  Bristol,  and  Liverpool,  were  subsequent  to  the  discussion 
of  this  case ;  and,  therefore,  the  argument  in  its  present  form  did  not  present  itself. 
But  since  the  trade  to  the  coast  of  Africa  was  thrown  open  to  all  British  subjects,  5  G. 
8,  ch.  44,  ^  4,  several  acts  of  parliament  have  passed  for  the  regulation  of  coIlateTal 
points  as  respecting  numbers,  and  the  forms  to  be  observed  on  landing  in  British 
islands,  &c.  28  G.  3,  ch.  54 ;  29  G.  3,  ch.  66  ;  31  G.  3,  ch.  64;  35  G.  8,ch.  90;  37  G. 
3,  ch.  118.  In  all  these  acts,  the  terms  of  the  provisions  seem  to  relate  only  to  the 
regulation  of  a  trade  exclusively  British,  namely,  to  ships  cleared  out  as  British  dave 
ships,  and  destined  to  British  islands.  The  same  modes  of  expression  aro  preserved  in 
the  late  act,  39  G.  3,  ch.  80.  If  the  argument,  as  it  now  stands,  is  sustainable,  it  may 
be  a  question  whether  it  might  not  also  have  been  applicable  to  the  operation  of  fi>rmer 
acts. 
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and  I  shall  decree  the  property  to  be  restored  on  payment  of  the 
captor's  expenses. 


The  Adonis,  Gottschalk.^ 

September  4,  1804. 

Blockade  of  Hayre.    Excuse  overruled.    Condemnation.    [Owner  of  cargo  bound  conclu- 
sively by  act  of  master  in  breach  of  a  blockade  known  to  exist  at  time  of  sailing.]  ^ 

This  was  a  case  respecting  a  vessel  captured  on  the  evening  of  the 
13th  July,  standing  towards  Havre,  east-south-east  of  Cape  Barfleur, 
after  having  been  warned  by  one  of  the  blockading  frigates  that 
Havre  was  under  blockade.  The  excuse  offered  on  the  part  of  the 
master  was,  that  the  mate  had  asserted  the  land  to  be  English  land  ; 
that  the  master  was  doubtful  as  to  that  fact,  and  for  the  purpose  of 
ascertaining  it,  had  continued  his  course  towards  the  land. 

Judgment. 
Sir  W.  Scott.     In  decifiing  questions  of  this  kind,  the  court  can- 
not but  be  sensible  of  its  own  insufficiency,  on  many  occasions,  to 
estimate  the  full  eiTect  of  the  various  incidents  of  navigation,  on 
which  the  exact  truth  and  justice  of  the  case  may  frequently  depend. 
Yet  there  may  be  facts  so  simple  and  decided  in  their  nature,  as  to 
remove  all  doubt,  and  to  impress  conviction  almost  with  perfect 
certainty.     In  the  present  case,  the  destination  is  represented  to  have 
been  to  Nantes ;  th6  ship  was  taken  very  near  Havre,  which  is  obvi- 
ously not  a  natural  course  to  be  pursued  for  Nantes;  and,  therefore, 
the  master  is  necessarily  laid  under  the  obligation  of  explaining  his 
conduct,  and  of  accounting  for  the  situation  in  which  the 
ship  *  was  found.     An  excuse  is  offered  ;  and  the  court  has  [  *  257  ] 
to  determine  whether  the  representation  now  given  can  be 
received  as  credible.     The  excuse  is,  "  That  on  the  day  before  they 
were  taken  they  had  been  sailing  down  the  channel,  and  had  seen  the 
English  coast ;  that   on  the  next  day  they  saw  a  projecting  land, 
which  the  mate  took  for  the  Start  Point,  whilst  the  master  asserted 


1  [Afltoaed  on  appeal,  July  21,  1807.] 

a  [See  The  Alexander,  4  C.  Rob.  93 ;  The  James  Cook,  1  Edw.  261 ;  The  Mercu- 
rius,  1  C.  Rob.  84 ;  The  Frederick  Molke,  1  C.  Rob.  86 ;  The  Columbia,  1  C.  Rob. 
154;  TheNeptunus,  S  C.  Rob.  173;  The  Shepherdess,  5  C.  Rob.  262;  see  United 
States  V.  The  Malek  Adhel,  2  How.  234.] 
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it  to  be  the  French  coast,  and  stood  in  to  determine  this  fact."  I  will 
not  take  upon  myself  to  say  that  such  a  mistake  might  not  be  possible. 
It  might  happen  that  nothing  was  visible  but  a  projecting  headland, 
and  that  the  country  behind  was  not  so  apparent  as  to  show  whether 
it  was  French  or  English  land.  I  should  be  unwilling,  therefore,  to 
lay  much  stress  on  that  mistake,  though  it  certainly  does  not  appear 
to  my  apprehension  to  be  a  very  probable  one.  But  there  is  one  fact 
on  which  I  think  reliance  may  more  safely  be  placed,  and  that  is, 
that  after  the  ship  had  spoken  with  an  English  frigate  in  the  morn- 
ing, and  had  had  an  opportunity  of  receiving  information,  the  same 
course  was  still  continued.  The  master  says,  "that  he  could  not 
clearly  understand  from  the  English  officer  what  land  it  was."  If 
a  doubt  existed  in  his  mind,  it  is  quite  impossible  that  he  should 
not  have  made  more  particular  inquiry,  in  order  to  ascertain,  for  the 
interest  of  his  employer,  whether  he  was  in  a  proper  course  for 
Nantes  ;  or  whether  he  might  not  be  near  some  other  French  ports, 
which  he  must  know  to  be  interdicted.  This  would  have  been  the 
natural  conduct,  if  a  doubt  had  really  been  entertained ;  and  it  could 
scarcely  be  questioned  that  the  English  frigate  was  fully  competent 

to  give  the  necessary  information.  No  application  of  this 
[  •  258  ]  kind  was  made ;  but  *  after  the  vessel  had  been  brought  to, 

and  warned  in  the  morning,  as  soon  as  the  English  cutter 
was  out  of  sight,  she  was  again  put  round  to  the  French  coast,  and 
was  found  in  the  evening  by  another  English  cutter  steering  a  course 
directly  into  the  bay  of  Havre;  and  when  the  master  was  asked 
"how  he  came  there,"  the  only  answer  is,  "  that  he- wanted  to  be 
better  acquainted  with  the  French  coast."  Is  that  a  sufficient  reason  ? 
or  is  not  the  conduct  of  this  vessel  so  entirely  at  variance  with  all 
probability,  and  with  all  notions  of  common  prudence,  as  to  make  it 
almost  impossible  that  the  vessel  could  be  brought  into  such  a 
situation  but  for  some  sinister  purpose.  Even  here  again,  I  will  not 
say  that  it  is  absolutely  impossible  that  the  master  may  have  acted 
in  this  very  weak  and  foolish  manner,  merely  through  extreme  indis- 
cretion. But  if  the  owner  trusts  his  property  to  the  care  of  such  a 
person,  he  must  be  held  answerable  in  some  degree  for  his  prudence, 
as  well  as  for  his  integrity.  If  the  master  has  acted  in  such  a 
manner  as  cannot  for  the  safety  of  other  cases  be  admitted  to  pro- 
ceed from  justifiable  ignorance,  his  principal  must  take  the  conse- 
quences of  his  imprudence.  The  excuse  set  up  is  incredible  in  itself, 
and  is  practically  inconsistent  with  the  maintenance  of  the  blockade, 
and  I  reject  the  claim. 

On  the  cargo,  which  was  reclaimed  for  other  persons  than  the  owner 
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of  the  ship,  the  King^s  Advocate  contended  —  That  the  presumption 
from  the  conduct  of  the  ship  applied  also  to  the  cargo,  since  it  was 
not  to  be  supposed  that  the  master  could  have  had  any  view  in  the 
fraudulent  deviation  of  which  he  now  stood  convicted,  but  for  the 
service  of  the  owner  of  the  cargo. 

•  On  the  other  side,  Laurence  and  Robinson,  contended —  [  *  259  ] 
That  the  presumption,  however  strong,  was  only  a  presump- 
tion of  evidence  which  might  be  counteracted  by  other  proof;  that 
the  master  was  not  de  jure  the  agent  for  the  owner  of  the  cargo,  and, 
therefore,  that  the  court  could  not  find  the  same  satisfaction  in  con- 
cluding the  claim  of  the  proprietor  on  the  principle  of  legal  responsi- 
bility, on  which  considerable  stress  had  been  laid  in  the  sentence  of 
the  ship ;  that,  allowing  the  supposition  of  a  fraudulent  collusion  on 
the  part  of  the  owner  of  one  part  of  a  cargo,  there  might  yet  be  other 
owners  of  other  parts,  who  were  not  acquainted  with  the  fraud,  and 
who  relied  only  on  the  general  representation  of  the  voyage,  and 
could  not,  therefore,  be  fairly  precluded  by  the  actions  of  other  indi- 
viduals, as  creating  conclusive  presumption  against  them.  From  this 
consideration,  it  would  appear  how  unfit  the  presumption  arising  from 
the  conduct  of  the  vessel  alone  was  to  be  pressed  beyond  its  just  rate 
as  matter  of  evidence,  or  to  work  a  peremptory  conclusion  in  such 
cases.     Judgment  reserved. 

On  the  next  day,  September  5th. 
Sir  W.  Scott.     This  is  a  case  in  which  I  have  taken  some  short 
time  to  deliberate,  being  unwilling  to  press  with  any  degree  of  unne- 
cessary severity,  the  effect  of  presumption  against  this  class  of  cases, 
more  especially,  because  it  is  one  in  which  the  principle  of  law,  though 
unquestionably  built  upon  the  just  rights  of  war,  must  be  allowed  to 
operate  with  some  hardship  upon  neutral  commerce;  and  because  it  is 
a  class  of  cases,  on  which  the  court  has  little  authority  to  resort  to, 
but  has  to  collect  the  law  of  nations  from  such  sources  as 
reason,  supported  in  some  slight  degree  •  by  the  practice  of  [  *  260  ] 
nations,  may  appear  to  point  out.     In  the  present  case,  it  is 
now  to  be  assumed,  that  the  ship  was  taken  in  a  course  to  Havre.     I 
collect  that  from  the  strange  and  incredi1)Ie  account  of  the  master, 
which,  I  have  already  said,  in  my  opinion,  cannot  be  true.     It  is  to 
be  inferred  also,  I  think,  that  the  master  was  induced  to  make  this 
deviation  from  some  sinister  intention,  and   I  may  be  warranted  to 
presume,  that  all  this  would   not  have  been  resorted  to,  but  in  the 
service  of  the  cargo.     It  has  happened  in   other  blockade  cases,  that 
excuses  have  been  set  up  from  want  of  water  and  provisions,  or  from 
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other  occasions ;  but  when  the  court  pronounces  these  excuses  to  be 
not  real,  a  presumption  necessarily  arises  that  it  was  for  the  delivery 
of  the  cargo,  that  such  a  fraud  had  been  attempted,  since  there  is 
scarcely  any  other  adequate  motive  which  can  be  supposed  to  induce 
a  master  to  hazard  the  interests  of  his  vessel,  the  motives  which  he 
has  assigned  being  demonstrated  to  be  false.  There  is  a  presumption 
also,  in  such  cases,  that  this  is  done  with  the  knowledge,  and  at  the 
instigation,  of  the  owner  of  the  cargo ;  because,  although  it  is  not  an 
impossible  thing  that  masters  may  be  guilty  of  barratry,  it  is  not  a 
natural  conduct,  nor  what  is  gratuitously  to  be  supposed.  These  are, 
I  think,  just  inferences  ;  and  the  only  question  can  be  as  to  the  effect 
of  the  presumption  arising  from  them,  whether  it  shall  exclude  all 
contrary  averment,  or  whether  it  shall  operate  only  as  matter  of  evi- 
dence,  in  concurrence  with  other  proof,  as  to  the  guilt  of  the  inten- 
tion. It  must  undoubtedly  bind  the  owner,  but  the  question  is, 
whether  it  shall  do  so  presumptively,  or  conclusively,  and  whether  the 
party  shall  be  let  in  to  prove  a  contrary  intention.  I  am  of 
[  •  261  ]  opinion  that  he  cannot.  I  *  will  not  say  that  the  fact  may 
not  exist,  that  a  master  should  commit  a  barratry  in  a  case 
of  this  kind ;  but  I  think  myself  justified  in  holding,  that  the  owner 
cannot  be  admitted  to  go  into  proof  on  this  point,  on  account  of  the 
fraudulent  abuse  to  which  such  a  liberty  must  inevitably  lead,  since  it 
would  be  perfectly  easy  at  any  time  to  set  up  the  pretence,  and  equally 
impossible  on  the  other  side  to  detect  it.  For  what  would  be  the 
ordinary  test  ?  Letters  sent  to  correspondents  elsewhere,  and  insur- 
ances—measures wholly  in  the  power  of  the  parties,  and  capable  of 
being  made,  at  their  pleasure,  a  complete  recipe  for  a  safe  traffic  with 
a  blockaded  place.  When  this  consequence  is  duly  weighed  on  one 
side,  and  when  it  is  considered  on  the  other,  what  few  inducements  a 
master  can  have  to  go  to  any  other  port  than  that  at  which  his 
charter-party  binds  him  to  deliver  his  cargo,  and  particularly  to  a 
blockaded  port,  it  appears  to  me,  that  less  injustice  will  be  done  by 
adopting  this  rule,  than  by  permitting  the  freighter  to  distinguish,  by 
external  and  collateral  evidence,  the  destination  of  his  cargo  from 
that  of  the  master. 

It  has  been  argued  that  the  master  is  not  the  representative  of  the 
owner  of  the  cargo.  Certainly  he  is  not,  to  that  extent,  and  in 
the  same  direct  manner,  in  which  he  is  held  to  be  the  represen- 
tative of  the  owner  of  the  ship.  On  that  account,  in  some  cases, 
where  facts  have  shown  that  the  intention  of  the  owner  was  pure,  the 
court  has  given  the  party  the  benefit  of  this  distinction  ;  for  instance, 
where  the  voyage  began  before  the  knowledge  of  the  blockade,  and 
where  the  master,  on  being  warned,  has  appeared  to  have  been  actu- 
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ated  only  by  a  personal  obstinacy  and  perverseness,  in  pursuing  his 
course  to  the  place  of  his  original  destination.  That  is  a 
case  where  the  intention  of  the  owner  is  *  admitted  to  be  [  *  262  ] 
pure,  where  nothing  stands  against  it  in  limine,  where  there 
is  no  question  of  fact,  whether  he  was  consentient  to  the  fraud,  and 
where,  if  he  was  affected  at  all,  it  could  only  be  by  the  strict  legal 
principle  that  affects  the  principal  by  the  conduct  of  his  agent.  Here 
the  blockade  was  perfectly  well  known  to  all  parties  at  the  time  of 
shipment,  and,  therefore,  the  question  is  raised,  whether  the  owner 
was  not  consentient  at  first,  and  whether  the  conduct  of  the  master  is 
not  demonstrative  evidence  that  he  was  so.  In  my  opinion,  the  effect 
of  all  just  presumption  is  against  him,  since  there  could  scarcely  be 
any  inducement  to  lead  the  master  to  commit  such  a  fraud,  contrary 
to  the  instructions  and  intention  of  the  owner  of  the  cargo.  Consi- 
dering the  infinite  danger  of  admitting  the  shippers  to  distinguish 
their  purpose  from  that  of  the  master,  I  feel  myself  obliged  to  hold, 
that  it  is  sufiiciently  proved  that  the  ship  was  going  to  a  blockaded 
port,  for  the  purpose  of  delivering  the  cargo,  and  with  the  knowledge 
of  the  proprietor,  and  that  the  cargo  is  legally  involved  in  the  same 
penalty  as  the  ship. 


The  Shepherdess,  Miller. 

September  4,  1804. 

Blockade  of  Havre.    Effect  of  a  contingent  destination  as  to  American  vessels  defeated  by 
the  obstinacy  and  wilful  perseverance  of  the  master,  after  warning.^ 

This  was  an  American  ship  and  cargo,  taken  on  a  voyage  from 
America  to  the  port  of  Havre,  in  violation  of  the  blockade  of  Havre. 

Judgment. 
Sir  W.  Scott.     This  case  sets  off  with  some  circum- 
stances in  the  conduct  of  the  claimant,  which  are  *  not  en-  [  *  263  ] 
titled  to  the  praise  of  a  fair  and  ingenuous  proceeding.     It 
begins  with  this  fact,  that  though  the  ship  was  intended  to  go  to 
Havre,  all  the  ostensible  papers  bear  a  destination  for  Embden,  to 
which  port  the  vessel  was  not  to  go  in  any  event,  unless  all  the  ports 

1  [The  Apollo,  6  C.  Rob.  286.] 
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of  the  channel  should  be  in  a  state  of  blockade.  It  is  impossible  to 
maintain,  that  it  is  a  just  representation  of  such  a  voyage,  "  to  de- 
scribe it  to  Embden  and  a  market "  when  Embden  was  the  very  last 
port  to  which  the  vessel  was  to  resort.  Yet  all  the  public  papers  are 
made  out  for  Embden,  and  it  is  only  in  private  letters  that  a  destina- 
tion to  Havre  is  avowed,  with  regard  to  which,  it  is  to  be  observed, 
that  it  depended  very  much  on  the  discretion  and  good  faith  of  the 
master,  whether  the  letters  would  be  produced  or  not.  In  some  cases 
it  has  appeared,  that  the  masters  of  American  vessels  have  very  impro- 
perly conceived  themselves  to  be  under  no  obligation  to  produce  such 
papers,  which  they  consider  as  private  papers,  and  as  not  belonging 
to  the  ship.  In  all  events,  it  must  have  depended  very  much  on  the 
good  faith  of  the  master,  whether  he  would  have  produced  these  con- 
cealed papers  or  not,  and  there  are,  I  think,  circumstances  that  show 
it  not  to  have  been  the  disposition  of  the  master  to  produce  them  in 
the  present  case. 

It  must  be  inferred,  and  indeed  admitted,  that  the  notification  of 
the  blockade  of  Havre  had  been  received  in  America.  To  all  the 
general  rules  of  observance  of  a  blockade  duly  imposed,  the  subjects 
of  America  are  undoubtedly  bound  equally  with  those  of  other  coun- 
tries. At  the  same  time,  looking  to  the  great  distance  at  which  they 
are  placed,  and  being  unwilling  to  press,  with  any  degree  of  hardship 

on  the  fair  convenience  of  commerce,  the  court  has  held, 
[  *  264  ]  *  even  where  the  blockade  of  a  port  in  Europe  has  been 

notified  in  America,  that  the  merchants  of  that  country  might 
still  clear  out  conditionally  for  the  blockaded  port,  on  the  supposition 
that,  before  the  arrival  of  the  vessel,  a  relaxation  might  have  taken 
place.  But  as  to  the  line  of  caution  to  be  observed  in  this  state  of 
uncertainty,  the  court  has  always  expected  that  the  inquiry  should 
be  made  at  some  of  the  British  ports  in  the  channel.  It  could  not 
be,  that  ships  should  be  permitted  to  resort  to  the  ports  of  the 
blockaded  country  for  this  information,  since  every  one  must  perceive 
that  such  a  liberty  would  place  it  in  the  power  of  the  enemy  to  deter- 
mine the  continuance  of  the  blockade.  The  ports  of  the  blockading 
country  are  certainly  the  proper  ports  for  inquiry;  and  it  would  not 
be  too  much  to  expect,  that  this  precaution  should  be  noted  in  the 
papers,  and  that  it  should  be  most  explicitly  enjoined  on  the  master 
and  supercargo  in  their  instructions,  to  obtain  the  information,  that 
might  be  necessary  to  fix  the  destination,  at  some  of  the  British  ports 
in  tlie  channel.  I  must  observe,  also,  that  there  is  less  room  for 
excuse  in  this  instance,  since  it  is  stated  to  have  been  the  universal 
impression  in  America,  at  the  time  of  sailing,  that  Havre  was  und^* 
blockade.     There  could  have  been  scarcely  a  doubt  as  to  any  relaxa- 
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tion  of  the  blockade ;  and  therefore  it  became  incumbent  on  the  par- 
ties to  send  out  their  vessel  with  more  particular  caution. 

The  ship  sailed,  and  appears,  evidently,  to  have  pursued  a  voyage 
for  Havre,  not  only  by  her  course,  but  also  by  a  letter  put  on  board, 
at  sea  by  a  French  privateer,  directed  for  Havre  de  Grace,  a  few  days 
before  the  capture.  She  was  coming  up  the  channel  towards 
Havre,  with  no  other  port  apparently  *  in  contemplation.  [  *  265  ] 
Another  fact  which  bears  a  strange  and  unfavorable  appear- 
ance against  the  master,  is  the  representation  which  he  has  given  of 
what  passed  between  him  and  one  of  his  Majesty's  ships,  "  that  on 
being  hailed  by  a  king's  ship,  he  answered  that  he  was  cleared  for 
Embden,  but  was  going  to  Havre,  if  not  under  blockade,  and  that  he 
was  permitted  to  proceed."  Could  this  have  been  the  whole  of  that 
conversation,  or  can  this  be  a  fair  account  of  it  ?  The  king's  ship,  on 
being  informed  of  an  intention  of  going  to  Havre,  would  have  imme- 
diately indorsed  the  usual  prohibition  on  the  papers.  It  is  morally 
impossible  that  the  conversation  could  have  stopped  short  in  this  man- 
ner, or  that  the  master  should  not  have  been  warned  against  proceed- 
'ing  to  Havre,  and  with  very  imperative  effect.  The  other  witnesses, 
who  are  the  mate  and  the  supercargo,  make  no  mention  of  Havre  in 
their  representation  of  this  conversation.  According  to  them,  the 
answer  was,  "  that  they  were  bound  to  Embden."  If  their  account 
is  to  be  believed,  it  will  very  considerably  affect  the  master  as  to  his 
veracity,  and  will  also  fix  upon  him  a  material  violation  of  his  duty, 
in  not  stating  the  whole  truth  of  his  destination.  But  does  it  not  go 
farther,  and  involve  these  other  witnesses  also,  as  parties  to  the  frau'd, 
if  they  heard  this  representation,  and  did  not  correct  it  ?  more  espe- 
cially, since  one  of  them  is  the  supercargo,  the  agent  intrusted  with 
the  management  of  the  cargo,  and  capable  of  affecting  his  employers 
with  a  leggj  responsibility  for  his  acts.  These  witnesses  are,  I  think, 
to  be  taken  as  privy  to  the  fraud  on  the  British  cruiser ;  and 
as  concurring  in  suppressing  the  true  destination  *of  the  voy-  [  *  266  ] 
age.  Then  how  can  the  court  give  credit  to  the  subsequent 
part  of  their  representation,  namely,  that  "  they  were  afterwards  met 
by  another  British  cruiser.  The  Pluto,  and  were  told  '  that  they  must 
not  go  to  Havre,  but  that  they  might  go  to  Fecamp ; '  that  the  mas- 
ter nevertheless  kept  the  ship's  course  to  Havre,  but  that  he  was  in  a 
continued  state  of  intoxication,  and  that  it  was  the  intention  of  the 
supercargo  not  to  have  permitted  him  to  go  into  that  port" 

The  master  himself  says,  that  he  was  intoxicated ;  but  if  such  an 
excuse  could  be  admitted,  there  would  be  eternal  carousings  in  every 
instance  of  violation  of  blockade.  The  master  cannot,  on  any  princi- 
ple of  law,  be  permitted  to  stultify  himself  in  this  manner  by  the  pre- 
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tended  or  even  real  use  of  strong  liquors,  of  w)iich,  if  it  were  a  thing 
to  be  examined,  the  court  could  in  no  instance  ascertain  the  truth  of 
the  fact.  The  owners  of  the  vessel  have  appointed  him  their  agent, 
and  they  must  in  law  be  bound  by  his  imprudence,  as  well  as  by  his 
fraud.  As  to  the  cargo,  the  supercargo  says,  "  that  he  would  not 
have  suffered  the  master  to  go  into  Havre,"  but  he  had  taken  no  steps 
to  supersede  him.  It  would  be  a  dangerous  doctrine  to  hold,  that  a 
master  in  a  state  of  intoxication  might  be  permitted  to  go  on  for  the 
blockaded  port,  and  that  the  supercargo  should  lie  by,  and  then  come 
and  plead  the  intoxication  of  the  master,  and  exculpate  himself,  by 
stating  a  mere  intention  to  dispossess  him,  and  to  steer  another  course. 
It  was  the  duty  of  the  supercargo,  and  of  the  officers  concerned  in  the 
navigation  of  the  ship,  to  have  dispossessed  the  master  of  the  com- 
mand in  such  critical  circumstances.  Here  was  a  vessel 
[  *  267  ]  duly  warned  not  to  *  go  into  Havre,  yet  the  master,  in  a  con- 
tinued state  of  intoxication,  refuses  to  alter  his  course.  I  can- 
not think  that  it  would  have  amounted  to  any  culpable  act  of  disobe- 
dience, or  to  any  thing  like  mutiny,  to  have  resisted  the  command  of 
such  a  master,  in  such  a  condition,  and  to  have  given  a  proper  direc- 
tion to  the  voyage.  Instead  of  that,  the  supercargo  suffers  the  vessel 
to  proceed  in  this  interdicted  course,  and  relies  only  on  a  secret  inten- 
tion of  his  own  mind,  to  dispossess  the  master  before  he  actually  got  into 
Havre,  without  being  able  to  show  any  one  step  taken  for  that  pur- 
pose. Looking  at  the  whole  case  throughout,  and  recollecting  always 
the  fraudulent  suppression  of  the  original  voyage,  I  am  of  opinion 
that,  if  the  instructions  had  been  much  more  clear,  on  the  part  of  the 
owners,  than  these  are,  they  could  not  have  been  allowed  to  weigh 
against  the  actual  conduct  of  the  master.  It  would  be  the  easiest 
thing  in  the  world  to  put  on  board  instructions  perfectly  smooth  and 
unobjectionable ;  if  they  alone  could  be  sufficient  to  exonerate  the 
owner  from  the  penalty  attending  the  misconduct  of  the  vessel,  by 
imputing  it  to  the  mere  barratry  of  the  master,  there  would  be  an 
end  to  all  means  of  enforcing  a  blockade.  I  am  of  opinion  that  the 
owners  of  the  ship  must  be  concluded  by  the  conduct  of  the  master ; 
and  I  think  that  the  interests  of  the  cargo  are  also  implicated  in  this 
act,  and  that  the  ship  and  cargo  are  subject  to  condemnation.^ 


1  [As  to  condemning  cargo,  see  The  Adonis,  1  C  Bob.  256,  and  note.] 
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•  La  Flore,  Fi]s.  [•268] 

September  6, 1804. 

Joint  capture.    Presumption  in  favor  of  a  king's  ship  from  being  in  sight  alone,  suflScicnt  to 

support  the  animus  capiendu^ 

This  was  a  case  of  joint  capture,  on  evidence  chiefly,  but  involving 
a  question  of  law  respecting  the  claim  of  a  king's  ship,  to  share  in 
a  capture,  made  by  The  Trimmer,  privateer,  on  the  ground  of  being 
in  sight,  only,  without  an  affirmative  averment  of  the  fact  of  joint 
chasing. 

Judgment. 
Sir  W.  Scott.  This  case  has  been  not  improperly  described  to  be  a 
question  of  credit ;  a  character  which  can  by  no  means  be  said  to  be 
peculiar  to  the  present  case,  since  it  belongs  almost  universally  to  the 
whole  class.  No  class  of  cases  is  better  supplied  with  witnesses  on 
both  sides,  each  set  generally  speaking  up  to  the  full  exigencies  of 
their  case.  We  find  them  seeing,  not  unfrequently,  over  capes  and 
headlands,  and  sometimes  over  whole  islands,  and  speaking  neverthe- 
less to  facts  so  seen  by  them,  with  as  much  precision  as  if  they  were 
matters  of  the  purest  and  most  absolute  demonstration.  The  court 
has  generally  to  perform  the  unpleasant  task  of  discussing  the  credi- 
bility of  such  witnesses,  and  of  deciding  on  yhich  of  the  two  accounts 
it  can  most  safely  rely.  A  question  of  law,  however,  has  been  intro- 
duced into  the  argument,  on  which  it  may  not  be  improper  for  me,  in 
the  first  place,  to  say  a  few  words.  It  is  observed  that  the  claimants,  in 
joint  capture,  have  only  pleaded  the  being  in  sight,  without  asserting 
that  they  were  in  chase ;-  and  it  is  contended,  that  it  is  necessary  to 
plead  and  prove  that  they  were  joint  chasers,  as  well  as  that 
they  were  in  sight  The  manner  in  which  *  the  facts  are  alleg-  [  *  269  ] 
ed  would,  I  think,  scarcely  support  this  objection,  because  it 
is  stated  in  the  plea,  that  they  were  in  chase,  under  the  disadvantage 
of  an  almost  entire  calm,  and  a  part  of  the  evidence  goes  to  support 
that  fact.  But  I  conceive  that  the  law  is  not  correctly  laid  down  in 
this  representation,  as  applying  to  the  case  of  king's  ships.  They 
are  under  a  constant  obligation  to  attack  the  enemy  wherever  seen ; 
a  neglect  of  duty  is  not  to  be  presumed,  and  therefore,  from  the  mere 

^  [As  to  joint  captures,  see  note  to  The  Nordstem,  1  Acton,  128.] 
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circumstance  of  being  in  sight,  a  presumption  is  sufficiently  raised, 
that  they  are  there  aninw  capiendL  In  the  case  of  privateers,  the 
same  obligation  does  not  exist.  The  law,  therefore,  does  not  give 
them  the  benefit  of  the  same  presumption.  Ships  of  this  description 
go  out  very  much  on  speculations  of  private  advantage,  which,  com- 
bined with  other  considerations  of  public  policy,  are  undoubtedly  very 
allowable;  but  which  do  not  lead  to  the  same  inference,  as  that 
which  the  law  constructs  on  the  known  duty  imposed  on  king's  ships. 
A  privateer  is  under  no  obligation  to  attack  ail  she  meets,  but  acts 
altogether  on  the  views  of  private  advantage.  She  may  not  be  dis- 
posed to  engage  in  every  contest ;  and,  therefore,'the  presumption  does 
not  arise,  in  any  instance,  that  she  is  present,  animo  capiendL  A 
contrary  route,  if  proved,  would  defeat  the  claim  even  of  a  king's  ship. 
But  if  nothing  appears,  on  one  side  or  the  other,  as  to  that  fact,  the 
mere  presence  would,  I  think,  be  sufficient  to  entitle  the  king's  ship 
to  the  character  of  a  constructive  joint  captor.  Having  disposed  of 
the  question  of  law,  I  come  now  to  compare  the  credit  of  the  wit- 
nesses.    The  witnesses  whom  the  court  is  always  disposed  to  hear  in 

the  first  instance,  and  to  whom  it  gives  the  greatest  degree 
[  *  270  ]  of  credit,  are  those  *  of  the  captured  crew.     So  much  is 

the  court  in  the  habit  of  looking  to  their  testimony,  as  the 
foundation  of  its  decision,  that  I  believe  there  is  no  instance  in  which 
a  claim  of  joint  capture  has  been  established  on  the  evidence  of  the 
asserted  joint  captor  alone,  and  for  the  reason  to  which  I  have  alluded, 
that  there  is  scarcely  any  case,  that  might  not  be  so  proved ;  since  it 
is  a  matter  of  common  obgervation,  in  causes  of  this  description,  that 
many  persons,  who  are  in  general  respects  persons  of  apparently  good 
moral  conduct,  will,  from  considerations  of  private  interest,  or  from 
feelings  of  good  fellowship,  or  from  sinular  ideas  of  honor,  not  scruple 
to  support  at  any  lengths  the  cause  of  those  with  whom  they  have 
been  associated.  The  testimony  of  the  captured,  it  is  true,  may  some- 
times be  liable  to  the  imputation  of  being  induced  from  vanity  to 
represent  the  surrender  as  made  to  a  king's  shipj  in  preference  to  a  pri- 
vateer, in  order  to  save  their  credit,  and  under  an  expectation  perhaps 
that  they  shall  receive  rather  more  indulgent  treatment.  There  may, 
therefore,  be  some  little  bias  on  this  side  also,  against  which  the  court 
will  be  on  its  guard ;  though  in  the  present  case  there  is  but  little 
room  for  this  vanity,  since  it  cannot  be  denied  that  the  privateer  was 
alone  sufficient  to  effect  the  capture ;  there  was,  therefore,  no  glory 
lost,  no  vanity  to  be  saved.  Making  all  due  allowances,  however,  oo 
this  side,  the  court  will  still  find  reason  to  consider  them  as  the  least 
objectionable  witnesses  that  can  in  such  cases  be  produced.  It  will  be 
unnecessary  to  travel  through  all  the  objections,  that  have  been  taken 
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to  the  imputed  contradictions  in  the  evidence  in  support  of  the  claim. 
It  will  be  sufficient  to  say,  that  I  think  they  are  satisfactorily 
cleared  away  *  by  the  observations  that  have  been  made  on  [  *  271  ] 
the  other  side. 

The  depositions  of  the  three  witnesses  examined  in  preparatory,  all 
represent  The  Hussar  to  have  been  in  sight.  In  ordinary  cases,  the 
court  looks  with  great  attention  to  their  evidence.  It  fs  taken  almost 
immediately  after  the  capture,  and  before  the  passions  of  the  wit- 
nesses can  have  been  embarked  in  the  dispute.  These  all  support  the 
claim  of  the  king's  ship ;  but  in  this  instance  their  testimony  has  been 
exposed  to  some  degree  of  deduction,  from  the  conduct  of  the  king's 
ship,  in  dispossessing  the  actual  captor,  and  taking  the  prisoners  into 
their  custody,  a  practice  highly  improper,  and  never  to  be  mentioned 
in  this  court  without  an  expression  of  dissatisfaction.  To  have  put 
some  person  on  board  to  take  care  of  their  interest,  would  have  been 
perfectly  correct,  but  to  dispossess  the  actual  captor,  who  is  in  some 
measure  become  the  agent  for  the  claimant,  is  on  many  grounds  irre- 
gular ;  and  it  does,  in  this  instance,  expose  the  king's  ship  to  no  ill- 
considerable  disadvantage,  from  the  objection,  that  the  witnesses  who 
speak  most  effectually  in  their  favor,  have  been  produced  out  of  their 
own  hands,  and  speak,  therefore,  perhaps,  under  some  degree  of  undue 
influence.  Amongst  the  ill  consequences  of  such  a  proceeding,  may 
be  reckoned,  the  irritation  with  which  this  dispute  has  been  carried  on 
to  a  plea,  in  which  many  things  are  introduced,  to  which  I  shall  not 
think  it  necessary  to  advert.  The  main  question  is,  whether  The 
Hussar  was  in  sight.  The  three  witnesses  who  have  been  examined 
in  preparatory,  corroborated  by  the  testimony  of  a  fourth,  the  boat- 
swain of  the  vessel,  all  depose,  "  that  she  was,"  and  with 
something  of  circumstance  detailed  in  their  evidence,  •which  [  *  272  ] 
shows,  that  their  attention  was  particularly  called  to  the  fact. 
These  witnesses  were  persons  in  an  official  capacity  on  board  the  ship, 
and  I  cannot  but  assent  to  the  remark,  that  they  are,  for  that  reason, 
entitled  to  rather  more  credit,  since  the  nature  of  their  employment, 
and  the  responsibility  of  their  situation,  would  naturally  excite  greater 
attention.  It  would  also  afford  more  opportunity  and  leisure,  and  call 
upon  them  to  be  more  particular  in  the  observations  which  they  made, 
that  they  might  be  enabled  to  give  a  satisfactory  account  of  their  con- 
duct to  their  employers,  whilst  the  attention  of  others,  in  an  inferior 
station,  would  be  more  taken  up  in  the  service  of  the  vessel,  and  in 
observing  the  ship  which  was  more  immediately  close  to  them.  In 
support  of  the  claim  of  the  king's  ship,  there  are  the  captain,  the 
second  captain,  the  lieutenant,  and  the  boatswain,  of  the  captured 
vessel,  who  are,  I  think,  entitled  to  some  advantage  in  point  of  credit, 
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on  the  grounds  which  I  have  stated.  There  is  also  a  species  of  evi- 
dence, to  which  the  court  is  in  the  habit  of  paying  great  attention, 
the  documentary  evidence  of  the  log-book  of  the  prize,  which  men- 
tions "the  sight  of  a  ship  early  in  the  morning,  which  appeared  to  be 
a  frigate."  An  objection  has  been  taken  to  the  order  in  which  this 
entry  appears  to  have  been  made  ;  but  I  have  examined  the  book,  and 
do  not  find  that  there  is  any  thing  to  weaken  the  effect  of  the  infer- 
ence which  is  derived  from  it.  There  are  then  four  witnesses,  and 
this  record.  What  is  the  evidence  on  the  other  side  ?  The  testimony 
of  witnesses  rather  more  in  number,  certainly,  from  on  board  the  prize, 
but  they  are  common  mariners,  liable  to  the  remarks  above 
[  *  273  ]  stated,  *  that  their  credit  is  on  that  account  somewhat  dimi- 
nished, beyond  what  could  be  attributed  solely  to  mere  infe- 
riority of  condition.  They  are,  besides,  negative  witnesses,  respecting 
whose  testimony,  in  opposition  to  affirmative  evidence,  it  is  become  a 
known  rule  of  law  not  now  to  be  discussed,  that  they  are,  cceteris 
paribus^  to  be  heard  with  less  attention.  Even  they  admit,  that  they 
had  seen  The  Hussar,  and  at  the  time  corresponding  with  the  entry 
in  the  log-book ;  and  although  they  did  not  see  her  afterwards,  she 
might  possibly  be  visible  to  other  persons  on  board.  There  are,  besides, 
five  releasing  witnesses  from  the  privateer,  who  state  two  facts,  one, 
on  which  they  agree  with  the  last  witnesses,  in  saying, "  that  there 
was  no  ship  in  sight ; "  and  a  second,  on  which  they  disagree  with 
the  whole  evidence  in  the  cause,  namely,  as  to  the  time  of  capture, 
"  that  it  was  made  at  half  past  twelve,"  whilst  all  the  other  evidence 
clearly  shows  it  to  have  been  about  three  o'clock  in  the  afternoon. 
This,  I  say,  is  most  clearly  shown  from  the  concurrent  testimony  of 
the  French  witnesses,  and  the  log-book  of  the  captured  ship ;  and  if 
I  cannot  lay  my  hand  on  that  fact  as  a  demonstrated  fact,  there  is  no 
fact  in  the  whole  case  on  which  any  reliance  can  be  placed.  The 
allegation  given  on  the  part  of  the  privateer,  nevertheless,  states  the 
capture  to  have  been  made  at  half  past  twelve.  This  assertion  is 
labored,  not  only  in  the  allegation,  but  also  in  the  testimony  of  the 
releasing  witnesses,  and  in  the  privateer's  log-book.  When  I  find  this 
representation  contradicted  by  all  the  French  witnesses,  even  by  those 
produced  on  the  part  of  the  privateer,  I  cannot  but  consider  it  to  be  a 
gross  mistake,  and  one  which  throws  no  slight  degree  of 
[  •  274  ]  color  over  the  whole  case,  since  I  cannot  believe  *  that  it  was 
so  immaterial  a  fact,  at  least  in  the  conception  of  the  parties 
themselves,  as  their  counsel  would  now  represent  it.  On  the  interpo- 
lation which  is  charged  to  have  been  made  in  the  log-book  of  the  pri- 
vateer, I  shall  forbear  to  observe  farther  than  to  say,  that  there  are 
appearances,  which  might  induce  a  suspicion  that  some  alteration  bad 

Digitized  by  VjOOQ IC 


HIGH   COURT   OF   ADMIRALTY.  275 

The  Charlotte.    5  C.  Bob. 

taken  place.  At  any  rate,  when  I  see  such  gross  inaccuracy,  opposed 
to  tLie  combined  testimony  of  all  the  witnesses  from  the  captured 
ship,  which  is  not  to  be  set  aside  on  the  mere  evidence  of  releasing 
witnesses,  I  think  I  am  bound  to  pronounce  for  the  claim  of  The 
Hussar.  The  only  remaining  question  relates  to  costs,  which  I  should 
certainly  have  given,  if  it  had  not  been  for  the  conduct  of  the  king's 
ship,  in  dispossessing  the  actual  captor  of  the  prize.  This  is  on  many 
grounds,  as  I  have  already  had  occasion  to  observe,  a  reprehensible 
practice,  and  may  have  led  to  a  great  deal  of  the  irritation  with  which 
this  cause  has  been  contested.  It  may,  indeed,  have  been  the  sole 
cause  of  this  litigation,  because,  if  the  French  witnesses  had  told  their 
story  when  produced  by  the  actual  captors  themselves,  there  could 
scarcely  have  been  a  foundation  for  the  resistance  that  has  been  given  to 
the  claim  of  The  Hussar.  I  am  of  opinion,  that  the  king's  ship  has 
in  this  conduct  receded  from  the  right  of  costs,  which  otherwise  would 
certainly  have  been  given. 

On  reconsideration,  the  court  directed  the  expenses  on  both  sides 
to  be  deducted  out  of  the  proceeds. 


•The  Charlotte,  Focks.  [•275] 

September  7,  1804. 

Swedish  treaty.    Copper  in  sheets,  if  contraband. 

[Part  contraband  not  held  to  vitiate  the  rest  of  cargo,  it  being  a  case  under  a  new  treaty.]  i 

This  was  a  question  respecting  a  quantity  of  copper  in  sheets, 
taken  on  a  voyage  from  Stockholm  to  Amsterdam,  and  claimed  as 
the  property  of  merchants  in  Sweden. 

On  the  part  of  the  captor,  the  King^s  Advocate  contended  — 
That  this  copper  was  to  be  deemed  contraband,  more  particularly 
under  the  terms  of  the  Swedish  treaty ,2  by  which  the  supply  of  all 
manufactured  articles,  immediately  serving  for  the  equipment  of 
ships  of  war,  was  prohibited.  By  the  certificate  of  inspection,  which 
was  now  returned,  it  would  appear  "  that  one  part  of  the  copper  in 


1  [As  to  the  general  rule,  see  the  Staadt  Embden,  1  C.  Bob.  ^0,  note.] 
«  25  th  July,  1808.    Art.  1. 
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question  \^as  fit  for  the  sheathing  of  shipping;  although  the  same 
return  stated  that  another  portion  was  doubtful,  as  to  its  fitness  for 
that  use,  and  that  the  remaining  part  was  not- fit  for  that  pu'pose." 
The  quality  of  these  latter  parcels,  however,  will  not  be  material ; 
since,  if  any  part  is  of  the  description  of  contraband,  it  will  affect  the 
whole  shipment,  being  the  property  of  the  same  person. 

On  the  part  of  the  claimant,  Laurence  and  Swdbey  contended  — 
That  this  was  a  question  of  considerable  importance  to  the  trade  of 
Sweden,  although  the  present  quantity  in  dispute  was  very  small, 
not  more  than  three  tons ;  that  it  could  not  be  supposed  that  the^sti- 
pulation  in  the  Swedish  treaty  was  meant,  on  either  side,  to  prohibit 
the  exportation  of  articles  of  Swedish  produce,  farther  than  the  inte- 
rests of  the  belligerent  country  were  likely  to  be  affected  by  them ; 
that  it  could  not,  therefore,  be  intended  to  comprehend  any 
[  •  276  ]  other  copper  than  such  as  was  fit  for  the  purposes  of  *  war; 
that  the  certificate  of  the  officers  of  the  dock-yards  did  not 
state  any  part  of  this  copper  to  be  peculiarly  adapted  to  naval  pur- 
poses, but  "  that  the  whole  was  fit  for  all  the  ordinary  purposes  to 
which  copper  is  usually  applied ; "  that,  as  to  that  portion  which 
was  reported  by  them  to  be  fit  for  sheathing  of  ships,  their  opinion 
was  not  conclusive.  It  would  be  proper  to  set  in  opposition  to  it  a 
certificate,  which  was  now  introduced  from  the  managers  of  the 
Swedish  Copper  Company,  stating  that  this  copper  was  peculiarly 
assorted  for  the  use  of  coppersmiths ;  that  copper  for  sheathing  of 
ships  was  never  ordered  from  them  but  of  two  (specified)  dimen- 
sions ;  and  that  this  copper  was  not  fit  for  that  purpose. 

In  reply,  the  King^s  Advocate  contended  —  That  the  only  question 
would  be,  whether  this  was  sheet  copper  ^  or  copper  in  a  manufac- 
tured state,  serving  for  the  equipment  of  ships  of  war.  It  by  no 
means  appeared  that  the  sheathing  of  vessels  was  the  only  naval  pur- 
pose for  which  the  exportation  of  copper  was  intended  to  be  prohi- 
bited, since  it  was  an  article  used  in  various  other  branches  of  naval 
equipments.  But  if  any  part  was  liable  to  be  considered  as  contra- 
band, it  would  affect  the  whole  quantity.  The  opinion  of  the  Swe- 
dish Copper  Company  was  not  produceable,  as  being  not  on  oath ;  it 
was,  besides,  very  apparent  how  little  credit  was  due  to  it,  since  it 


1  In  the  treaty  with  America,  1794,  Art.  18,  copper  in  sheets  is  specifically  ename- 
rated  amongst  articles  of  contraband,  "  serving  directly  to  the  equipment  of  vessels,'* 
[viii.  Stat  at  Large,  125.] 
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averred  that  no  part  of  the  copper  was  fit  for  the  sheathing  of 
vessels,  although  the  contrary  was  now  certified  by  the  official  per- 
sons of  his  Majesty's  dock-yard,  to  whom  that  question  had  been 
referred. 

•  Judgment.  [  *  277  ] 

Sir  W.  Scott.  If  it  is  contended,  on  the  part  of  the 
crown,  that  copper  in  sheets,  though  not  adapted  to  the  sheathing  of 
ships,  is  contraband  under  the  treaty,  it  is  a  question  that  may  be 
of  considerable  importance,  and  one  that  I  shall  certainly  direct  to 
stand  over  for  further  consideration.  The  decree  which  I  am  dis- 
posed to  make  at  present  is,  to  condemn  that  part  which  is  reported 
fit  for  the  sheathing  of  vessels ;  farther  than  that  I  shall  not  go.  In 
ordinary  cases  the  rule  is,  that  one  article  of  contraband  quality  will 
afiect  ail  the  parts  of  the  cargo  on  board  belonging  to  the  same  pro- 
prietor; but  this  is  a  new  case,  respecting  the  construction  of  a 
treaty  on  which  a  difierence  of  opinion  may  have  been  entertained. 
I  shall,  therefore,  not  apply  the  old  rule  to  this  case,  but  direct  the 
undisputed  articles  to  be  restored.  The  other  parcels  of  copper, 
which  are  reported  to  be  of  a  doubtful  quality,  must  be  reserved  for 
farther  consideration. 


The  President,  Welles. 
September  8,  1804. 

National  character.    Claim  for  an  asserted  American,  [a  consul,]  settled  at  the  Cape  of 
Good  Hope,  rejected.    Plea  of  removal  not  sufficiently  substantiated.^ 

This  was  a  case  of  a  ship  taken  on  a  voyage  from  the  Cape  of 
Good  Hope  to  Europe,  and  claimed  for  Mr.  J.  Elmslie,  as  a  subject 
of  America.  It  appeared  that  he  had  been  a  British  born  subject, 
who  had  gone  to  the  Cape  of  Grood  Hope  during  the  last  war,  and 
had  been  employed  as  American  consul  at  that  place. 

In  support  of  the  claim,  Laurence  and  Robinson  contended  —  That 
the  claimant  was  entitled  to  the  most  favorable  construction  of  his 


^  [The  Indian  Chief,  3  C.  Rob.  22.     For  cases  as  to  national  character,  as  affected 
by  residence,  see  The  Harmony,  2  C.  Rob.  322.]  • 
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case  that  was  consistent  with  the  rules  of  law;  that  be  was  a  British 
born  subject,  who  had  settled  at  the  Cape ;  and  though  he 
[  •  278  ]  *  had  borne  the  character  of  an  American  consul  whilst  that 
settlement  was  under  British  possession,  it  appeared  that 
the  Dutch  government  had  since  refused  to  admit  him  in  that  cha- 
racter, from  which  it  might  be  inferred  that  he  was  considered  at  the 
Cape  rather  in  his  hostile  British  character  than  as  an  incorporated 
Dutchman ;  that  his  vessel  had  been,  during  the  year  preceding  the 
present  voyage,  hired  by  the  East  India  Company  to  carry  troops  to 
India;  that  she  had  been,  in  that  employment,  recognized  as  an 
American  vessel,  and  was  now  coming  in  that  character,  in  the  ser- 
vice of  British  merchants,  under  a  license  from  the  British  govern- 
ment ;  that  the  claimant  was,  besides,  entitled  to  be  considered  as  a 
person  settled  there  during  British  possession,  and  as  affording  evi- 
dence of  an  intention  to  remove,  since  there  was  a  letter  on  board, 
written  to  his  correspondent  at  Embden,  in  which  he  directs  him  "  to 
sell  the  ship  and  remit  the  proceeds  to  him  in  America,  where  he 
hoped  to  be  in  a  few  months."  It  was  prayed,  on  this  point,  that 
proof  might  be  permitted  to  be  given  of  his  removal. 

On  the  other  side,  the  King^s  Advocate  contended — That  he  could 
be  no  otherwise  considered  by  the  court  than  as  a  resident  merchant 
of  a  Dutch  settlement.  This  ship  sailed  so  late  as  March,  1804, 
nearly  twelve  months  after  the  breaking  out  of  the  war,  and  left  the 
owner  still  resident  there  in  his  Dutch  character ;  that  there  was  no 
case  in  which  an  intention  to  remove,  after  a  residence  so  long  con- 
tinued, for  nearly  a  whole  year  after  the  breaking  out  of  the  war,  had 
been  allowed  to  be  averred,  and  no  overt  act  of  removal  was  asserted 
to  have  taken  place. 

[  • 279  ]  *  Judgment. 

Sir  W.  Scott.  The  court  must,  I  think,  surrender  every 
principle  on  which  it  has  acted,  in  considering  the  question  of  national 
character,  if  it  was  to  restore  this  vessel.  The  claimant  is  described  to 
have  been  for  many  years  settled  at  the  Cape,  with  an  established 
house  of  trade,  and  as  a  merchant  of  that  place,  and  must  be  taken 
as  a  subject  of  the  enemy's  country.  The  ship  was  purchased  by 
him  of  an  American  owner,  and  still  continued  to  be  documented  as 
an  American  vessel.  It  has  appeared,  I  think,  in  other  cases,  to  be 
the  disposition  of  the  American  government  to  confer  the  privileges 
of  j^merican  navigation  on  vessels  occupied  by  their  consuls  in 
'foreign  states.  That  government  has  undoubtedly  a  perfect  right  to 
grant  such  a  privilege,  for  the  purposes  of  their  own  navigation  ;  at 
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the  same  time  that  this  country  is  also  at  liberty  to  apply  what  we 
consider  as  the  more  correct  principle  of  the  law  of  nations,  so  far 
as  third  parties  are  concerned.  Some  stress  has  been  laid  on  the 
services  in  which  this  vessel  had  been  employed,  and  in  which  she 
was  engaged  at  the  time  of  capture,  under  a  license,  which  is  said  to 
amount  to  a  recognition  of  her  American  character.  Any  descrip- 
tion that  is  given  of  her  in  that  license,  must  depend  entirely  on  the 
representation  of  the  parties ;  and  if  that  is  not  true,  it  will  not  avail 
to  affect  the  principle  of  law,  that  would  be  otherwise  applicable  to 
the  vessel  in  her  proper  character.  Such  a  recognition,  as  it  is 
called,  has  never  been  allowed  to  weigh  in  any  case  of  vessels  com- 
ing under  a  license,  whenever  a  question  has  been  raised  as 
to  the  real  character  of  the  owner,  or  as  to  the  fact  of  *  pro-  [  *  280  ] 
perty.  This  circumstance,  therefore,  is  immaterial.  It  is 
next  said,  that  the  claimant  is  entitled  to  the  benefit  of  an  intention 
of  removing  to  Philadelphia  in  a  few  months.  A  mere  intention  to 
remove  has  never  been  held  sufficient  without  some  overt  act ;  being 
merely  an  intention,  residing  secretly  and  undistinguishably  in  the 
breast  of  the  party,  and  liable  to  be  revoked  every  hour.  The 
expressions  of  the  letter,  in  which  this  intention  is  said  to  be  found, 
are,  I  observe,  very  weak  and  general,  of  an  intention  merely  in 
fnturo.  Were  they  even  much  stronger  than  they  are,  they  would 
not  be  sufficient;  something  more  than  mere  verbal  declaration, 
some  solid  fact,  showing  that  the  party  is  in  the  act  of  withdrawing, 
has  always  been  held  necessary  in  such  cases.  Nothing  of  that  sort 
is  averred.  The  court  is,  therefore,  under  the  necessity  of  consider- 
ing this  gentleman  as  a  merchant  of  the  enemy's  country,  and  of 
pronouncing  the  ship,  as  his  property,  liable  to  condemnation. 


The  Charlotte,  Witt 

September  lO,  1804. 

Prize  interest,  in  virtue  of  a  seizure  made  hj  a  private  ship  of  war,  asserted  to  be  attached 
as  tender  to  a  king^s  ship.  The  fact  of  her  being  so  attached  not  made  out  Condemna- 
tion, as  droits,  the  master  of  the  privateer  not  being  on  board. 

This  was  a  case  of  interest,  asserted  on  the  part  of  his  Majesty's 
ship  The  Euridice,  in  a  capture  made  by  the  hired  armed  revenue 
cutter,  The  Duke  of  York,  on  a  suggestion  that  the  cutter  was  placed 
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under  the  command  of  The  Euridice,  and  was  to  be  considered  as  a 
tender  attached  to  that  vessel. 

[  *  281  ]  *  On  the  part  of  the  admiralty.  It  was  submitted,  that  the 
cutter  was  put  under  the  command  of  The  Euridice,  as  a 
superior  vessel  on  the  same  station,  but  that  she  was  not  attached 
as  a  tender ;  that  the  capture  was  made  whilst  the  master  was  not 
on  board,  and,  therefore,  that  the  prize  must  be  condemned  as  a  droit 
of  admiralty. 

Judgment. 
Sir  W.  Scott.  The  question  which  arises  on  the  capture  of  this 
vessel  is,  namely,  whether  the  actual  captor  can  be  considered  as 
commissioned,  and  as  commissioned  in  such  a  manner  as  to  entitle 
the  king's  ship  to  take  an  interest  in  the  prize.  The  capturing  vessel 
was  a  revenue  cutter,  and,  according  to  the  practice  of  the  present 
and  last  war,  commissioned  with  a  letter  of  marque.  The  policy  of 
employing  such  vessels  in  this  manner  is,  I  believe,  a  modern  usage, 
arising  out  of  the  exigency  of  the  public  service,  which  has  particu- 
larly required  the  use  of  small  vessels  of  this  kind.  They  have  been 
allowed  to  take  out  private  commissions,  and  if  those  commissions 
are  properly  executed,  they  will  enure  to  the  benefit  of  the  parties  till 
they  are  superseded ;  and  I  am  not  disposed  to  think,  that  the  em- 
ployment of  the  vessel  in  the  manner  alleged  would  have  the  effect 
of  superseding  that  commission.  It  happened  that  the  master  was 
not  on  board  at  the  time  of  capture ;  and  on  that  account  no  claim 
is  made  for  the  vessel  herself,  but  for  The  Euridice,  as  the  vessel  to 
which  she  is  represented  to  have  been  attached  as  a  tender.  It  is 
said  that  she  was  commanded  by  a  lieutenant  of  The  Euridice ;  but 

by  what  reasoning  that  can  be  made  out  I  am  at  a  loss  to 
[  •282  ]  conceive,  since  it  appears  *that  every  order  was  addressed 

to  the  master,  and  there  is  no  circumstance  appearing  that 
leads  to  a  supposition,  that  there  was  any  such  person  as  the  lieu- 
tenant' of  The  Euridice  on  board.  The  claim  for  the  king's  ship  is 
givien,  in  virtue  of  a  seizure  said  to  be  made  by  this  vessel,  as  a  ten- 
der ;  and  in  order  to  support  that  averment  it  must  be  shown,  either 
that  there  has  been  some  express  designation  of  her  in  that  character 
by  the  orders  of  the  admiralty,  or  that  there  has  been  a  constant  em- 
ployment and  occupation,  in  a  manner  peculiar  to  tenders,  equivalent 
to  an  express  designation,  and  sufficient  to  impress  that  character 
upon  her.  The  former  species  of  proof  would  undoubtedly  be  most 
desirable,  but  no  such  description  by  the  admiralty  is  averred.  She 
is  not  described  anywhere  as  a  tender,  in  terminis.     Then  what  is 
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there  in  the  mode  of  employment?     I  see  nothing  in  the  orders  to 
distinguish  her  from  any  other  small  vessel  that  might  be  associated 
with  a  king's  ship  to  act  under  superior  command,  but  not  as  a  ten- 
der.    I  am  of  opinion,  therefore,  that  there  is  no  sufficient  foundation 
to  induce  the  court  to  consider  Jier  in  the  capacity  of  a  ten- 
der.i     She  is  not  so  recognized  in  *  terms  by  any  authority  [  *  283  ] 
proceeding  from  the  admiralty ;  neither  is  the  nature  of  the 
service  imposed  upon  her,  such  as  to  induce  a  supposition  that  she 
must  have  been  so  considered  by  the  admiralty.     As  the  master  was 
not  on  board,  the  legal  interest  in  the  capture  will  not  enure  to  the 
private  captors  under  their  commission ;  but  it  must  be  condemned 
as  a  droit  of  admiralty,  taken  by  non-commissioned  captors. 


The  Liesbet  Van  Den  Toll,  Heest. 

October  10,  1804. 

National  character  from  occupation  in  the  fishing  trade  of  HoUand.    Restitution. 

This  was  a  question  respecting  the  national  character  of  a  fishing 
adventure,  carried  on  by  a  native  Dutchman  who  had  become  by 
domicil  a  subject  of  Prussia,  and  had  purchased  the  vessel,  formerly 
a  Dutch  vessel,  in  February,  at  Embden.  It  appeared  that  he  had 
since  been  employed  in  fishing  off  the  Dutch  coast,  having  sold  his 
cargoes  to  English  ships,  and  having  once  or  twice  resorted  to  Dutch 
ports,  not  for  the  purpose  of  selling  his  cargoes,  but  merely  to  pro- 
cure bait. 

Judgment. 
Sir  W.  Scott.     It  appears  to  me  that  this  case  is  very  favorably 


1  Since  the  decision  of  the  Ck>art  of  Admiralty  in  the  case  of  The  Melomane,  Colas, 
tupra^  page  41,  against  the  competency  of  king's  ships,  on  home  stations,  to  constitute 
or  adopt  tenders  manned  from  their  crew  to  be  a  part  of  their  force,  authorixed  under 
the  original  commission  of  the  ship  to  take  prizes  for  the  benefit  of  the  king's  ship,  a 
similar  question  has  been  discussed  before  the  Lords  of  Appeal,  as  to  the  effect  of 
such  a  practice  in  the  West  Indies,  on  the  claim  of  The  Abergavenny  to  sliare  in  the 
capture  of  Curacoa,  in  virtue  of  the  presence  and  cooperation  of  a  tender  so  consti- 
tuted, and  sent  out  to  cruise  by  the  captain  of  that  ship  without  the  intervention  of 
an^  public  authority,  when  the  Court  of  Appeal  decided  against  the  claim.  The  Island 
of  Curacoa  and  its  Dependencies,  Lords,  Mbj  4, 1805. 
VOL.  V.  17 
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distinguished  from  that^  of  yesterday,  where  there  was  reason  to 
believe,  from  the  evidence  of  the  mate,  that  the  master  had  delivered 
his  cargoes  in  Dutch  ports ;  although  that  circumstance  was  altoge- 
ther suppressed  by  the  master  in  his  deposition.  That  fact,  con- 
nected with  the  original  character  of  the  vessel,  and  of  the  master, 
seemed  to  the  court  to  amount  to  a  case  of  Dutch  occupa- 
[  •  284  ]  tion,  and  the  vessel  *  was  on  that  ground  condemned.  Here 
the  occupation  is  certainly  much  slighter.  It  is  not  denied 
that  a  native  Prussian  might  have  engaged  in  such  an  adventure, 
without  drawing  on  himself  the  consequences  of  a  Dutch  character. 
He  might  unquestionably  have  resorted  to  the  Dutch  coast  for  the 
purpose  of  fishing ;  as  it  is,  indeed,  not  unusual  for  fishermen  to  fire- 
quent  very  distant  shores.  Then  the  only  question  will  be,  whether 
this  man,  being  a  native  Dutchman,  and  a  Prussian  subject  by  domi- 
cil  only,  but  of  seven  years'  continuance,  and  not  having  recently  taken 
it  up  for  any  purposes  connected  with  the  present  war,  would  be 
differently  affected  by  this  employment.  I  am  disposed  to  hold  that 
he  would  not  It  was  open  to  him  to  go  to  the  coasts  of  Holland  to 
carry  on  his  fishery  in  his  Prussian  character ;  he  was  also  at  liberty 
to  sell  his  cargoes  at  sea,  as  he  appears  to  have  done,  in  every 
instance,  to  British  vessels,  who  have  lately  been  very  numerous  on 
the  coasts  of  Holland,  and  might  be  expected  to  furnish  a  good  mar- 
ket for  commodities  of  that  kind.  The  only  circumstance  that  can 
raise  a  doubt  is,  that  he  appears  to  have  resorted  to  the  Texel  for 
bait.  It  is  said  that  this,  though  in  itself  a  slight  circumstance, 
affords  no  immaterial  indication  of  the  Dutch  character,  and  of  the 
Dutch  origin  of  this  employment.  But  I  am  not  prepared  to  say 
that  this  circumstance  alone,  unconnected  with  any  habits  of  deliver- 
ing his  cargoes  in  the  Dutch  ports,  will  be  sufficient  to  affect  him 
with  a  Dutch  character.  To  hold  otherwise,  would,  I  think,  be  to 
press  the  doctrine  of  occupation  rather  too  rigidly,  against  a  class  of 
cases  which  has  usually  been  very  favorably  considered,  and  treated 
with  peculiar  lenity  and  forbearance. 
Restitution. 


1  Jonge  Jeroem,  Krom,  condemned  9th  October,  1804. 
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*  The  Comet,  Adams.  [  •  285  ] 

October  10,  1804. 

Condemnation  in  the  conrt  of  the  enemy  on  a  ship  lying  in  a  nentral  port  Henric  and 
Maria,  supra.  Prohibition  on  the  part  of  the  neutral  country  as  to  this  practice.  How 
hi  affecting  the  principle.    Fact  of  such  prohibition  not  proved. 

This  was  a  case  of  a  British  vessel,  that  had  been  captured  by  the 
French,  and  sold  in  a  Spanish  port,  after  a  condemnation  had  passed 
in  the  courts  of  France. 

On  the  part  of  the  captors,  the  King^s  Advocate  contended  —  That 
the  present  case  was  distinguishable  from  The  Henric  and  Maria,^  by 
this  circumstance,  that  the  government  of  Spain  had  actually  pro- 
hibited the  sale  of  vessels  so  situated  in  Spanish  ports.  That  all 
the  reasoning  which  was  drawn  from  the  acquiescence  and  sanction 
of  the  neutral  state,  in  former  cases,  would  therefore  fail,  and  that 
this  must  be  considered  as  an  illegal  transfer. 

On  the  part  of  the  claimant,  it  was  said  —  That  the  prohibition 
alluded  to  had  not  issued  till  after  the  sale  of  this  vessel.    ' 

Judgment. 
Sir  W.  Scott.     There  is,  I  think,  abundant  evidence  to  show 
that  the  argument  raised  on  a  supposed  contravention  of  the  Spanish 
law  is  not  founded  on  fact.     The  sale  passed  by  public  auction, 
which  would  scarcely  have  been  going  on  after  such  a  practice  had 
been  prohibited  by  proclamation.     There  is,  besides,  the  certificate  of 
the  British  consul,  stating  the  prohibition  to  have  been  subsequent  to 
this  sale.     It  will,  therefore,  not  fall  within  the  range  of  the  principle 
on  which  the  distinction  has  been  raised.     Stripped  of  this 
•circumstance,  the  case  comes  exactly  under  the  authority  [•286  ] 
of  The  Henric  and  Maria,  in  which  this  court  pretty  strongly 
intimated  its  opinion,  as  to  the  correct  principle  of  law,  at  the  same 
time  that  it  found  itself  bound  by  the  current  of  former  practice  to 
restore.     That  case  has,  I  understand,  been  argued  before  the  Lords 
of  Appeal,  and  is  now  waiting  for  the  judgment  of  that  courti.^     Till 


'  Supra,  voL  iv.  p.  43. 

*  [The  deciaon  was  affirmed  August  7, 1807.    See  the  case,  4  C.  Rob.  43.] 
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the  opinion  of  the  Superior  Court  is  expressed,  I  shall  adhere  to  the 
same  course  of  decision,  and  restore  the  vessel. 
Expenses  prayed,  not  given. 


The  Apollo,  Karsdadi 

October  11,1804. 

Blockade  of  Dieppe.    Excuse  oYemiled. 

Complaint  against  the  mode  of  taking  the  master's  depositions — contradicted,  not  sustained. 

[Persistence  of  the  master  after  warning,  a  ground  of  condemnation.]  ^ 

This  was  a  case  of  a  ship  proceeded  against  for  a  breach  of  the 
blockade  of  Dieppe,  after  having  had  due  warning  noted  on  her 
papers.  In  the  depositions,  the  master  and  all  the  other  witnesses 
appeared  to  have  said,  <<  that  the  master  on  being  warned,  declared 
that  he  was  bound  to  Dieppe,  and  could  not  go  anywhere  else,  and 
that  if  he  could  obtain  a  fair  wind,  he  should  run  into  Dieppe ; "  and 
his  conduct  was  represented  as  conformable  to  this  declaration,  in 
hovering  on  the  coast  of  Dieppe.  An  affidavit  was  now  offered  on 
the  part  of  the  master,  complaining  that  his  answer  to  the  interroga* 
tones  had  been  incorrectly  taken ;  and  that  he  had  never  made  such 
a  declaration,  or  entertained  an  intention  of  going  into  Dieppe,  after 
the  warning. 

[  •  287  ]      *  On  the  part  of  the  captor,  the  King^*$  Advocate  objected 
to  this  affidavit  being  received,  observing  that  no  notice  had 
been  taken  of  any  such  misunderstanding  till  the  6th  of  October,  a 
few  days  before  the  hearing ;  and  that  it  was  not  entitled  to  credit 

Judgment. 
Sir  W.  Scott.  The  first  question  which  I  have  to  determine  is, 
how  far  the  depositions  can  be  taken  to  contain  a  true  representation 
of  the  facts.  If  they  cannot,  the  court  undoubtedly  will  be  under  the 
necessity  of  resorting  to  some  other  source  of  information.  An  affi- 
davit has  been  offered  on  the  part  of  the  master,  complaining  that  he 
has  been  very  greatly  misrepresented  in  these  depositions ;  but  I  am 


[The  Shepherdess,  5  C.  Bob.  262.] 
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of  opinion  that  this  complaint  comes  in  a  manner  which  does  not 
entitle  it  to  be  received  by  the  court.  It  is  a  very  lenient  ^lode  of 
administering  justice,  that  prevails  in  these  courts,  to  take  the  evi- 
dence, in  the  first  instance,  only  from  the  captured,  who  are  produced, 
in  the  presence  of  the  agents  of  the  parties,  before  the  commissioners 
and  actuary,  whose  duty  it  is  to  superintend  the  regularity  of  the 
proceeding,  and  to  protect  the  witnesses  from  surprise,  or  misrepre- 
sentation. When  the  deposition  is  taken,  each  sheet  is  afterwards 
read  over  to  the  witness,  and  separately  signed  by  him,  and  then  be- 
comes evidence  common  to  both  parties ;  it  being  very  rarely  permit- 
ted to  the  captor  to  produce  any  evidence.  The  principle,  therefore, 
on  which  the  evidence  is  conducted,  is  as  favorable  to  the  claimant 
as  it  can  possibly  be.  If  any  of  these  precautions  are  omitted,  it 
would  be  competent  to  the  party  to  complain  immediately,  and  if 
such  a  complaint  was  regularly  made,  it  would  become  a 
*  duty  most  pressing  on  the  conscience  of  the  court,  to  insti-  [  *  288  J 
tnte  the  most  accurate  inquiry  into  the  grounds  of  such 
complaint  In  this  case  nothing  of  the  kind  has  been  done;  but 
when  the  cause  is. opened,  and  the  depositions  are  read,  then  some- 
thing is  produced  in  the  form  of  an  affidavit,  which  is  to  have  the 
eflfect  of  overruling  all  the  evidence  that  has  been  taken  in  the  solemn 
manner  already  described.  I  think  I  am  bound  to  reject  this  affidavit 
in  totOy  and  I  cannot  but  consider  it  as  an  unjust  imputation^  on 
those  who  have  the  the  functions  of  the  court,  for  the  purpose  of 
taking  the  evidence,  delegated  to  them.  Then  I  am  to  consider  the 
case  on  the  representation  which  the  master  and  the  other  witnesses 
have  given.  It  appears  that  the  vessel  sailed  ignorant  of  the 
blockade  which  had  been  imposed  on  the  port  of  *  Dieppe  ^  [  •  289  ] 


1  On  a  subsequent  d&y,  in  answer  to  the  intimation  which  had  been  directed  hy  the 
court  to  be  conveyed  to  the  commissioners  and  actuary,  before  whom  the  depositions 
were  taken,  of  the  charge  made  against  their  proceedings  in  the  master's  affidavit,  it 
was  mentioned  by  the  King's  Advocate,  that  the  interpreter,  Mr.  Moses  Hart,  had  made 
an  affidavit,  stating,  "  that  he  had  been  twenty  years  employed  as  German  interpreter, 
under  the  conmussioners  of  the  court  at  Portsmouth,  and  that  he  had  possessed  a  con^- 
petent  knowledge  of  the  Grerman  language,  from  being  bom  a  Jew  in  Amsterdam, 
where  the  German  language  is  usually  spoken  amongst  Jews,  and  from  a  subsequent 
residence  of  many  years  as  a  printer  in  Berlin ;  that  the  depositions  were  taken  with 
great  caution,  and  carefully  read  over,  and  interpreted  to  the  witness;  that  the  ac- 
count of  the  declaration  therein  contained  was  accurately  taken  down  from  the  words 
of  the  master."  The  King's  Advocate  stated  also  that  there  were  affidavits  from  the 
captain  and  officers  of  the  blockading  frigate,  representing  the  conduct  of  the  ship  to 
have  been  conformable  to  the  declaration  of  the  master,  as  represented  in  his  deposi* 
tions. 

9  By  notification,  9th  August,  1804. 
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but  she  was  duly  warned,  and  the  master  does  not  say  that 
he  did  not  understand  the  warning.  I  accede  to  what  has  been 
observed,  on  the  part  of  the  claimant,  that  such  a  warning  might  be 
allowed  to  be  received,  at  first,  with  some  hesitation,  and  that  it 
would  not  be  the  disposition  of  the  court  to  take  advantage  of  any 
hasty  expressions  used  in  the  moment  of  surprise.  If  a  foolish  decla- 
ration was  made,  apparently  idle,  and  without  a  persevering,  obstinate 
intention  of  carrying  it  into  execution,  it  would,  I  think,  be  a  harsh 
exercise  of  the  rights  of  war  to  press  such  a  hasty  declaration  to  the 
disadvantage  of  the  master,  and  more  especially  to  the  forfeiture  of 
the  property  of  others  intrusted  in  some  measure  to  his  discretion.^ 
But  if  such  a  declaration  is  made,  and  accompanied  by  such  circum- 
stances as  impress  on  the  mind  of  the  court  a  conviction  that  the 
master  was  persisting  in  a  serious  determination  of  acting  agreeably 
to  it,  the  captor  is  not  bound  to  wait  till  he  proceeds  to  carry  his 
design  into  execution ;  it  is  sufficient  that  he  had  made  a  deliberate 
declaration,  accompanied  with  such  facts  as  induce  the  court  to  be- 
lieve that  he  really  intended  to  carry  it  into  effect  It  is  said  that  a 
master,  in  such  a  situation,  would  be  under  much  distress  and  diffi- 
culty to  determine  where  he  should  go.  It  may  be  so ;  but  he  could 
be  under  no  doubt,  as  to  his  negative  duty,  as  it  may  be  ccdled,  that 
he  was  not  to  go  into  the  blockaded  port  It  must  be  dear  and  obvi- 
ous to  him,  that  the  neighborhood  of  the  blockaded  port  cannot  be 
considered  as  the  fit  loctis  deliberandi  for  his  future  plans.  If  the 
court  was  to  admit  that  a  master  might  lie  to,  and  call  a  council  of 

his  own  thoughts,  or  of  those  of  his  crew,  in  such  a  place, 
[  •  290  ]  the  rights  of  blockade  could  no  longer  exist  to  any  *  purpose ; 

he  would  stay,  in  all  cases,  until  an  opportunity  ofiered  of 
slipping  into  the  interdicted  port  It  would  be  practically  inconsist- 
ent with  the  exercise  of  this  right  of  war  to  hold,  that  the  blockading 
force  is  bound  to  stay  by  him,  and  wait  for  the  result  of  his  delibera- 
tion in  this  suspected  place.  On  the  contrary,  his  first  duty  is  obvi- 
ous,/«^e  lUus;  that  neighborhood  is  at  all  events  to  be  avoided.  He 
is  bound,  on  the  first  notice,  to  take  himself  out  of  an  equivocal  situa- 
tion, and,  if  he  obstinately  refuses  and  neglects  so  to  do,  this  court 
will  hold,  till  it  is  corrected  by  the  judgment  of  the  Superior  Court, 
that  such  a  conduct  will  amount  to  a  breach  of  the  blockade,  and 
subject  the  vessel  to  condemnation.  Then  what  is  the  fact  ?  The 
master  declared,  according  to  the  depositions  of  himself,  and  of  the 
other  witnesses,  not  only  "  that  he  must  go,"  which  it  is  said  would 


1  [The  Hemic  &  Maria,  1  C.  Rob.  147.] 
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be  the  same  expression  in  Gennan,  as  "  that  he  ought  to  go,"  but 
•also  that  "he  will  go"  to  Dieppe,  and  after  due  warning  he  is  still 
found  near  the  same  place,  with  the  ship's  head  towards  Dieppe. 
Taking  this  representation  to  be  true,  as  I  am  bound  to  do,  it  ap- 
pears incredible  to  me,  I  confess,  that  he  should,  as  he  now  asserts, 
have  acted  in  this  manner,  without  any  intention  of  going  into 
Dieppe.  If,  however,  it  is  possible  that  this  assertion  can  be  true,  I 
have  only  to  lament,  as  I  have  abundant  occasion  to  do,  the  folly 
and  obstinacy  of  masters,  who  will  place  themselves  in  situations, 
which  it  is  impossible  for  the  court  to  admit  to  be  innocent,  without 
breaking  down  all  the  rules  on  which  alone  the  principle  of  blockade 
can  be  sustained.  On  these  grounds  I  feel  myself  obliged  to  pro- 
nounce this  vessel  guilty  of  a  breach  of  the  blockade,  and  consequently 
subject  to  condemnation. 


•  Karasan,  Yeusef.  [  *  291  ] 

November  9  and  13, 1804. 

A  part-owner  of  a  priyateer  not  exempt  from  his  general  responsibility  by  compensation  pro 
iantOi  and  a  release  of  Ibe  claimant  as  to  him. 

This  was  a  case  on  a  monition,  calling  on  the  master  and  owners 
of  a  Gibraltar  privateer,  to  bring  in  the  account  of  sales  and  the  pro- 
ceeds of  a  ship  and  cargo,  captured  in  October,  1797,  and  carried  into 
the  island  of  Sardinia.^  On  the  part  of  one  of  the  owners  of  the  pri- 
vateer,  a  release  was  brought  in,  and  it  was  prayed  that  the  monition 
might  be  superseded  as  against  him,  and  that  he  might  be  dismissed, 
on  a  suggestion  "  that  he  had  settled  with  the  claimants,  according 
to  the  proportion  of  interest  which  he  held  in  the  privateer ;  that  he 
had  actually  paid  $5,250,  and  had  obtained  a  release  and  acquit- 


1  This  case  arose  on  the  capture  of  a  Tunissian  vessel,  taken  in  October,  1797,  and 
carried  into  Sardinia.  A  suit  was  first  instituted  in  the  Admiralty  Court  of  Gibraltar, 
calling  on  the  captor  to  proc&ed  to  adjudication,  but  the  case  was  pronounced  not  to 
be  within  the  jurisdiction  of  that  court  Proceedings  were  then  commenced  in  the 
High  Court  of  Admiralty,  and  a  monition  issued  the  4th  of  May,  1804,  citing  the 
master  of  the  privateer  to  proceed  to  adjudication,  and  calling  on  the  seyeral  owners 
and  one  surety  to  see  proceedings.  On*  the  same  day  a  farther  monition  was  also  de- 
creed against  the  owners  of  the  privateer,  and  against  one  surety,  "  to  bring  in  the 
proceeds  of  the  ship  and  cargo." 
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tance  of  all  farther  demands  from  the  master,  acting  for  himself,  and 
under  a  full  power  of  attorney,  given  for  that  purpose  by  the  owners* 
of  the  cargo." 

In  opposition  to  this  prayer,  the  King^s  Advocate  and 

[  •  292  ]  Arnold  contended  —  That  the  party  alleged  to  *  have  given 

the  release  was  not  competent  to  release  a  part-owner  of  a 

privateer  from  the  general  liability  which  by  law  attached  upon  him, 

and  which  might,  in  many  instances,  extend  far  beyond  the  amount 

of  his  particular  interest  in  the  ship. 

On  the  other  side,  Laurence  contended  —  That  the  release  was  as 
full  and  comprehensive  in  its  terms  as  it  could  be  made ;  it  was  given 
in  the  names  of  all  interested  in  the  claim,  and  under  a  special  au- 
thority for  that  purpose,  delegated  to  the  master,  and  with  a  direct 
view  to  the  present  proceeding  before  the  Court  of  Admiralty. 
When  the  intention  of  the  claimants  to  apply  to  the  High  Court  of 
Admiralty  was  first  intimated,  the  party  had  expressed  a  wish  to 
make  immediate  compensation.  He  was  entitled,  therefore,  to  as 
much  protection  as  the  court  could  afibrd  him,  from  the  readiness 
which  he  had  shown  to  satisfy  the  demands  of  justice,  by  a  voluntary 
and  early  reparation. 

Judgment. 
Sir  W.  Scott.     The  question  for  the  consideration  of  the  court 
is,  whether  this  person  can  be  dismissed  from  being  a  party  in  the 
suit ;  not  whether  he  shall  be  decreed  to  pay  the  money,  since  the 
merits  of  the  case  are  not  at  present  before  me.    It  is  not  denied  that 
the  suit  must  proceed  against  others,  and  that  some  persons  may  be 
held  liable  to  costs  and  damages  for  the  acts  which  have  been  com- 
mitted by  the  master  of  the  privateer ;  but  it  is  contended  that  this 
part-owner  is  entitled  to  be  exonerated  and  released  from 
[  *  293  ]  all  farther  appearance,  in  virtue  of  a  formal  release  *  exe- 
cuted to  him  by  the  claimant.     I  will  not  now  enter  into 
any  discussion  of  the  validity  of  the  release,  in  respect  to  form ;  per- 
haps the  objection  on  that  point  may  not  turn  out  to  be  material. 
Supposing  the  case  to  stand  free  of  all  objections  of  that  kind,  I  am 
of  opinion  that  the  release  cannot  avail,  to  exempt  this  person  from 
being  held  a  party  to  the  suit,  to  which  all  the  owners  of  a  privateer 
are,  in  the  first  instance,  liable,  and  not  merely  for  their  own  shares 
respectively,  but  for  the  total  amount  of  what  may  be  awarded 
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against  them  alU  The  foreigner,  who  executed  this  release  on  pay- 
ment of  a  share,  was  probably  ignorant  of  this  extensive  protec- 
tion which  the  law  had  given  him.  He  likewise  has  a  right  to  call 
upon  them  all,  not  only  for  reparation,  but  also  for  all  the  information 
in  their  possession.  It  is  said  that  the  information  which  can  be  de- 
rived from  the  answers  of  this  person,  as  a  party  to  the  suit,  may  be 
obtained  from  him  as  a  witness.  Undoubtedly  it  might,  if  the  court 
could  dismiss  him  from  all  farther  observance  of  justice,  and  render 
him  a  person  wholly  uninterested,  but  that  is  more  than  I  think  my- 
self authorized  to  do. 

The  court  rejected  the  prayer  for  the  dismissal  of  this  party,  and 
decreed  attachments  on  the  other  parties  who  had  not  made  any 
return  to  the  monition. 


*The  Nostra  de  Conceicas,  Cunha,  master.     [*294] 

Noyember  13,  1804. 

Amelioration  as  to  ships  purchased  under  an  illegal  title,  without  condemnation,  allowed 
under  the  circumstances  of  the  case.*    Notice  that  such  allowance  will  not  be  continued. 

This  was  a  case  of  a  British  vessel  captured  by  a  Dutch  privateer, 
and  carried  to  the  coast  of  Africa,  and  there  sold  to  the  present 
claimant,  a  subject  of  Portugal,  without  having  been  brought  to  legal 
adjudication.  The  ship  was  decreed  to  be  restored  to  the  former 
owner.  An  application  being  made  on  behalf  of  the  neutral  pur- 
chaser, that  he  might  be  allowed  the  amount  of  sums  laid  out  upon 
the  vessel. 

The  CouBT  observed — In  a  case  like  the  present,  where  the  invalidity 
of  the  title  might  not  be  known  to  the  Portuguese  purchaser,  I  should 
be  unwilling  that  he  should  lose  the  benefit  of  any  money  which 


1  So  in  Lord  Stair's  decisions  of  the  Lords  of  Session  of  Scotland,  9th  February, 
1675,  in  the  case  of  Fraris  v.  Martin,  v.  2,  p.  SI 9,  the  prayer  of  certain  part-ownen 
to  be  dismissed  on  payment  of  their  respective  shares,  was  oyerruled ;  and  it  was  held 
that  all  the  owners  of  a  privateer  are  responsible  conjunctly  and  severally  in  solidum. 
In  that  collection  of  reports  may  be  seen  many  cases  on  prize  questions,  which  appear 
to  have  been  agitated  on  very  just  principles,  and  may  be  consulted  with  advantage, 
more  especially  with  respect  to  the  practice  of  those  times. 

3  [As  to  ameliorations,  see  The  Perseverance,  2  C.  Bob.  239,  and  note.] 
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may  have  been  actually  expended  in  the  improvement  of  the  ship, 
I  am  the  more  inclined  to  make  an  allowance  for  amelioration  in  the 
present  case,  because  it  is,  perhaps,  not  quite  clear  that  the  Dutch 
captor  did  not  take  his  prize  to  some  place  on  the  coast  of  Africa, 
where  something  in  the  form  of  a  condemnation  might  pass,  though 
not  in  any  court  regularly  constituted  for  that  purpose.  If  there  shall 
appear  to  have  been  any  actual  amelioration,  therefore,  I  shall  direct 
the  Portuguese  purchaser  to  be  reimbursed.  At  the  same  time,  neutral 
merchants  must  observe,  that  this  is  an  allowance  which  the  court 
will  not  think  itself  bound  to  continue,  after  the  invalidity  of  these 
titles  has  has  been  so  generally  made  known  by  the  decrees  of  this 
court,  and  of  the  Superior  Couri^  If  persons  will  accept 
[  *  295  ]  •  ships  in  this  manner,  after  such  a  notice,  it  must  be  at 
their  own  peril  that  they  proceed  to  lay  out  money  upon  a 
title  so  notoriously  invalid. 


The  Betsey,  Winpenny. 

November  22, 1804. 

Bail  for  cargo  taken  by  claimant,  not  reduced  to  the  amount  of  the  actual  proceeds  .^ 

This  was  a  case  of  an  application  made  to  the  court  on  the  part 
of  a  claimant,  who  had  taken  the  goods  on  bail  at  an  admitted  vsdue, 
to  have  the  bail  reduced  to  the  actual  value  of  the  goods,  on  a  sugges- 
tion that  the  sale  had  not  produced  so  much  as  the  sum  at  which 
they  had  been  appraised. 

Court.  There  seems  to  be  no  pretence  for  this  application.  The 
party  took  the  cargo  not  merely  as  a  middleman,  as  he  has  been 
described  in  argument,  who  was  to  be  employed  to  sell  to  the  best 
advantage  for  the  use  of  the  jus  habentium.  It  was  to  the  claimant 
himself  that  the  goods  were  delivered  at  his  own  desire,  and  at  an 
agreed  value,  by  which  the  amount  of  the  interest  in  dispute  was 
completely  concluded.  If  the  value  had  proved  much  greater  than 
the  appraised  sum,  the  captor  would  have  derived  no  benefit  from 
the  increase.     The  speculation  in  that  event  would  have  been  advan- 


1  [Perseverance,  Pelter,  Lords,  lOth  August,  1803.] 

2  [The  Jonge  Bastiaan,  6  C.  Rob.  322,  ace. ;  nor  will  the  bail  be  held  for  a  larger 
amount    The  Nied  Elwin,  1  Dod.  53.] 
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tageous  to  the  claimant  only ;  he  would  have  brought  in  no  more 

than  the  appraised  value.    The  adventure  being  unfavorable, 

the  same  valuation  *  must  be  adhered  to  as  equally  binding  [  *  296  ] 

against  him.     I  have  no  hesitation  in  rejecting  this  prayer, 

and  with  costs.^ 


•The  Jonge  Klassina,  Bol.  [•297] 

Noyember  30,  1804. 

Nationftl  character  of  Mr.  Ravie. 

License  to  a  British  merchant  to  import  not  extended  to  protect  shipments  made  by  him  in 

person  in  an  enemy's  country,  as  a  merchant  of  that  country.    [A  merchant  may  hare 

the  national  character  of  more  than  one  country.]  ^ 

This  was  a  case  on  the  national  character  of  the  claimant  under 
the  particular  circumstances  of  this  transaction,  and  on  the  effect  of 
a  license  granted  to  Mr.  Ravie,  of  Birmingham,  "  for  the  importation 
of  certain  goods  from  Holland  into  this  country."  The  question  was, 
whether  it  could  operate  to  protect  a  shipment  made  by  him  in  per- 
son, in  Holland,  and  under  papers  describing  the  firm  of  his  house,  as 
"  Ravie  &  Co.  of  Amsterdam." 


1  So  as  to  salvage  cases  in  The  Jonge  Bashan,  Slegtin,  17th  February,  1806,  in 
which  a  proportional  salvage  had  been  decreed.  The  owners  had  taken  the  cargo  on 
bail,  at  an  appraised  value.  An  application  was  afterwards  made  to  the  court  to  reduce 
the  rate  of  salvage,  on  a  suggestion  that  it  exceeded  the  net  proceeds,  owing  to  the 
expenses  attending  the  sale. 

The  court  rejected  the  petition. 

So,  in  The  Graaf  BemstorfT,  April  8, 1805.  In  respect  to  the  expenses  attending 
the  sale  of  a  cargo  taken  on  bail  by  the  claimant,  and  afterwards  condenmed,  it  was 
objected  on  the  part  of  the  clsumant  that  the  registrar  and  merchants  had  refused  to 
allow  certain  charges  made  for  warehouse  room,  and  expenses  attending  the  conversion 
of  the  property.  But  the  court  overruled  the  objection,  observing,  —  I  can  have  no 
hesitation  as  to  any  expenses  incurred  after  the  property  was  taken  on  bail ;  the  captor 
cannot  be  liable  to  any  such  charges.  It  was  a  free  speculation  on  the  part  of  the 
claimant  to  take  the  property  at  an  appraised  value,  with  all  the  charges  attending  it 
As  it  appears  that  a  sum  of  1,800/.  has  been  retained  in  the  hands  of  the  claimant  under 
the  pretext  of  this  objection,  I  shall  overrule  the  objection,  and  decree  interest  to  be 
paid  for  the  money  so  detained. 

8  [See  The  Portland,  8  C.  Rob.  41,  and  note.] 
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On  the  part  of  the  captors,  the  King^s  Advocate  and  Robinson. 
The  effect  of  the  license  can  extend  no  farther  than  to  protect  a  ship- 
ment made  for  the,  account  of  Mr.  Ravie  in  his  character  of  an  Eng- 
lish merchant  It  was  a  license  to  import  in  the  character  of  a  British 
merchant,  and  could  not  enure  to  protect  a  transaction  conducted  by 
the  person  himself  in  Holland,  as  a  merchant  of  Holland,  and  in  the 
character  rather  of  an  exporter  from  the  country  of  the  enemy,  than 
merely  as  importer  into  this  country.  Mr.  R.  is  shown  in  the  evi- 
dence to  have  been  present  in  Holland ;  and  though  it  is  said  that  he 
was  there  only  on  his  way  from  the  German  fairs,  it  nowhere  appears 
what  was  the  particular  nature  or  duration  of  his  residence  in  Hol- 
land. He  had  a  known  firm  at  Amsterdam,  to  which  letters  were 
addressed,  and  his  business  is  stated  by  himself  "  to  be  carried  on  by 
his  agent  in  Amsterdam,  except  when  he  is  there  himself."  It  may 
be  true  that  he  has  an  extensive  establishment  at  Binning- 
[  *  298  ]  ham  ;  but  if  he  has  at  the  same  time  a  commercial  *  esta- 
blishment in  another  country,  his  transactions  mast  be  refer- 
red respectively,  as  to  their  national  character,  to  the  country  in  which 
they  originate.  Jn  this  transaction  he  appears  to  have  been  conducting 
his  concerns  under  the  protection  of  the  Dutch  government,  and  as  a 
person  incorporated  in  the  commerce  of  Holland.  Under  these 
circumstances  he  must  be  taken  as  a  Dutch  exporter  of  these  goods, 
rather  than  as  the  British  importer,  and  the  license  granted  to  him  in 
the  latter  character  will  not  extend  to  protect  his  interest  in  a  ship- 
ment made  by  him  in  his  former  capacity.  The  description  of  the 
property  in  the  bills  of  lading  is,  besides,  at  variance  with  the  terms 
of  the  license,  which  empower  him  "  to  import,  &c.,  certain  articles, 
being  his  property ; "  whereas  the  goods  are  stated  in  the  bills  of 
lading  to  be  coming  for  the  account  and  risk  of  Mr.  Berry,  of 
Topsham. 

On  the  part  of  Mr.  Ravie,  Laurence  referred  to  the  afiidavits  that 
had  been  brought  in  on  the  part  of  the  claimant,  and  contended.  That 
Mr.  Ravie  was  not  to  be  considered  as  a  merchant  of  Holland ;  that 
the  shipment  had  been  made  by  him  on  his  return  firom  the  Grerman 
fairs ;  that  he  had  not  any  established  domicil  in  Holland ;  that  there 
was  no  ground  to  impute  to  him  any  other  national  character  than  that 
of  a  British  merchant,  in  which  character  he  had  been  before  known  in 
this  court,  in  transactions  originating  in  his  house  of  trade  at  Birming- 
ham. On  the  second  point,  respecting  the  disagreement  of  the  property 
with  the  terms  of  the  license,  it  was  argued  that  the  goods  were  actu- 
ally coming  on  the  account  and  risk  of  Mr.  Ravie,  since  it  ^as 
[  *  299  ]  a  part  of  his  agreement  with  the  person  at*  Topsham,  that 
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Mr.  Ravie  should  guarantee  the  goods  until  their  arrival  in  a  British 
port. 

Judgment. 

Sir  W.  Scott.  This  question  arises  on  the  claim  of  Mr.  Ravie, 
describing  himself  as  «  Ravie  of  Birmingham,"  for  certain  goods 
coming  to  be  imported  into  this  kingdom  from  Holland,  under  the 
authority  of  a  license.  In  all  cases  of  this  kind,  the  terms  of  the 
license  must  be  considered  as  the  only  authority  under  which  the 
goods  can  be  imported  by  a  British  subject  from  the  enemy's  country ; 
and  I  may  here  observe,  that  it  would  not  be  the  disposition  of  this 
court  to  narrow  the  operation  of  such  a  license,  more  especially  under 
the  severe  pressure  which  the  commercial  concerns  of  British  mer- 
chants have  sustained  from  the  war.  Mr.  Ravie  appears  to  be  a 
person  engaged  very  extensively  in  the  manufactures  of  this  country, 
in  the  employment  of  our  artisans,  and  in  the  export  and  import 
trade  of  the  country ;  and  it  will  be  to  be  lamented,  if  exertions  so 
laudable  and  so  prosperous  should  meet  with  any  check  from  the 
effects  of  war.  But  if  such  a  misfortune  should  have  befallen  him, 
I  need  not  say,  that  it  is  out  of  the  power  of  this  court  to  afford  relief 
against  the  necessary  conclusions  of  law!  The  province  of  this  court 
can  extend  no  farther  than  to  pronounce  whether  the  transaction 
comes  fairly  and  adequately  within  the  terms  of  the  license,  under 
which  alone  it  can  be  supported. 

The  license  was  granted  to  Mr.  Ravie  to  import  certain  goods. 
"  being  his  property."  On  the  question  relating  to  ^he  property,  con- 
sidering the  terms  on  which  the  goods  are  now  stated  to 
have  been  •shipped  **for  Mr.  Berry,  but  at  the  risk  of  Mr.  [•300  J 
Ravie  during  the  voyage,"  I  am  disposed  to  hold  that  this 
provision  of  the  license,  which  refers  to  the  description  of  property, 
has  been  sufficiently  complied  with.  But  it  appears  that  Mr.  Ravie 
was  not  only  the  importer,  but  the  exporter  also ;  that  he  was  person- 
ally present  in  Holland,  superintending  the  shipment  according  to 
the  evidence,  as  it  is  now  explained,  in  the  same  manner  as  any 
other  merchant  of  that  country  would  have  done.  So  the  master 
describes  him  in  the  additional  affidavit  which  has  been  permitted  to 
be  introduced.  What  is  it  that  the  broker  does,  on  being  employed 
by  the  master  to  procure  a  freight  ?  He  goes  to  Mr.  Ravie,  as  a  man 
would  go  to  a  known  merchant  of  this  place.  Mr.  Ravie  appears  to 
have  been  the  shipper.  He  contracts  with  the  broker,  and  is  de- 
scribed in  the  charter-party  as  "  Ravie  and  Co.,  merchants  at  Amster- 
dam." Am  I,  then,  at  liberty  to  say  that  this  is  a  transaction  which 
comes  fairly  within  the  terms  of  the  license,  or  that  it  is  lawful  for 
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any  individual  to  ingraft  the  character  of  Dutch  exporter  on  a  license 
granted  to  him  as  a  British  merchant  to  import?  If  it  could  be 
shown  that  there  was  any  necessity,  or  any  consideration  of  poHcy, 
that  required  such  an  indulgence,  the  proper  mode  would  be,  that  it 
should  be  presented  to  the  view  of  the  government,  at  the  time  when 
the  license  is  obtained ;  and  then  permission  to  that  extent  might  be 
inserted  in  the  terms  of  the  license  itself.  Without  such  a  declaration 
of  the  intention  of  government,  for  this  court  to  apply  the  license  to 
the  protection  of  such  a  transaction  as  this  is,  would  be,  I  think,  to 

carry  it  far  beyond  the  fair  construction  which  the  terms  of 
[  •  301  ]  the  •  grant  will  bear.     I  am  far  from  imputing  to  Mr.  Ravic 

any  improper  motive  in  this  affair.  A  breach  of  native  alle- 
giance it  could  not  be,  as  Mr.  Ravie  does  not  appear  to  be  a  native 
subject  of  this  country.  I  will  go  farther  and  say,  that  there  does  not 
appear  to  have  been  an  intention  on  his  part  of  violating  any  duties 
which  he  owed  to  this  country.  The  motive  was,  I  dare  say,  merely 
commercial,  and,  perhaps,  within  his  apprehension  of  what  was  per- 
mitted to  him  under  the  terms  of  his  grant.  But,  I  fear  that  this  is 
his  exposition  only,  and  not  one  which  the  law  will  allow  me  to  en- 
l«rtain.  If  trade  with  the  enemy  is  generally  unlawful,  it  is  not  in 
the  power  of  .this  court  to  aimit  it,  beyond  the  degree  which  is  fairly 
described  in  the  terms  of  the  license.  The  hardship  of  the  case  has 
been  strongly  pressed,  on  a  representation  that  Mr.  Ravie  went  to 
Holland  only  for  the  purpose  of  collecting  debts,  and  on  his  return 
from  the  fair  at  Frankfort  The  court  has  looked  anxiously  into  the 
evidence,  to  see  on  what  ground  such  an  assertion  was  founded ;  be- 
cause, if  it  had  appeared  that  this  was  a  solitary  instance  of  engag- 
ing in  Dutch  commerce,  the  court  would  be  induced  to  strain  hard  to 
escape  from  the  necessity  of  pronouncing  the  property  subject  to  con- 
fiscation. Something  of  that  kind  does  appear,  indeed,  in  the  affida^ 
vits ;  but  of  the  persons  who  make  those  affidavits,  I  must  say  that 
they  seem  to  know  more  of  Ravie's  affairs  than  Mr.  Ravie  himselt 
I  have  looked  into  his  affidavit,  and  can  discover  nothing  respecting  the 

particular  purpose  of  collecting  debts.     All  that  he  says,  is, 
[  •  302  ]  "  that  after  the  Frankfort  fair,  he  went  to  Holland  <  to  •settle 

some  mercantile  concerns.' "  Those  concerns  might  be  all 
future  arrangements.  Without  assenting  to  the  principle,  that  a  British 
merchant  could,  with  strict  propriety,  go  in  any  case  into  the  enemy's 
country  without  the  authority  of  the  state,  the  court  might  be  (Hs- 
posed  to  exert  the  utmost  indulgence  that  could  be  consistent  with 
the  rule  of  law,  for  the  relief  of  a*  person  who  had  found  himself  in 
the  enemy's  country,  in  transitu,  merely,  and  for  occasional  purposes 
only,  not  originally  connected  with  this  transaction.    But  when  I 
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look  at  Mr.  Ravie's  affidavit,  I  can  find  no  grounds  for  considering 
his  case  as  that  of  a  man  merely  stepping  over  the  line  of  demarka- 
tion,  and  making  shipments  only  for  the  purpose  of  collecting  his 
debts. 

This  brings  me  to  the  consideration  of  Mr.  Ravie's  national  cha- 
racter. It  is  not  said  what  is  his  native  character,  but  it  is  much  in- 
sisted on  that  he  is  settled  in  this  country,  and  engaged  in  extensive 
manufactures  here.  Mr.  Ravie  must  know,  and  those  who  have 
stated  his  case  know  perfectly  well,  that  his  meritorious  establishment 
in  this  country,  to  the  extent  which  I  have  stated,  cannot  be  permit- 
ted to  aflfect  this  question.  A  man  may  have  mercantile  concerns  in 
two  countries ;  and  if  he  acts  as  a  merchant  of  both,  he  must  be  lia- 
ble to  be*  considered  as  a  subject  of  both,  with  regard  to  the  transac- 
tions originating  respectively  in  those  countries.  That  he  has  no 
fixed  compting-house  in  the  enemy's  country,  will  not  be  decisive; 
how  much  of  the  great  mercantile  concerns  of  this  kingdom  is  car- 
ried on  in  coffee-houses  ?  A  very  considerable  portion  of 
the  great  insurance  *  business  is  so  conducted.  It  is,  indeed,  [  *  303  ] 
a  vain  idea,  that  a  compting-house  or  fixed  establishment  is 
necessary  to  make  a  man  a  merchant  of  any  place ;  if  he  is  there 
himself,  and  acts  as  a  merchant  of  that  place,  it  is  sufficient ;  and  the 
mere  want  of  a  fixed  compting-housd  there,  will  make  no  breach  in 
the  mercantile  character  which  may  well  exist  without  it  Mr. 
Ravie's  own  representation  is,  "  that  he  went  to  Holland  fpr  the  pur- 
pose of  arranging  his  mercantile  concerns,  and  that  he  has  for  a  long 
time  carried  on  trade  and  business  at  Birmingham."  As  to  his  busi- 
ness at  Birmingham,  I  may  dismiss  the  whole  of  that  circumstance, 
as  what  cannot  admit  of  a  doubt.  The  question  will  still  remain, 
whether  he  is  not  also  a  merchant  of  Holland,  in  this  particular  trans- 
action. He  says,  "  that  he  employs  Mr.  V.  as  his  agent  at  Amster- 
dam, to  receive  letters,  and  that  letters  are  addressed  to  him  there  to 
Ravie  and  Company,  at  Amsterdam."  This  circumstance  has  been 
contended  to  be  parallel  with  the  case  of  Mr.  Portalis,  who  had  agents 
at  Bordeaux,  and  at  various  other  places,  whilst  he  himself  was 
resident  at  Neufchatel.  But  there  is  this  distinction  which  has  been 
overlooked,  —  that  Mr.  Portalis  did  not  appear  to  have  been  personally 
present  at  Bordeaux ;  he  might  have  agents  in  different  parts  of  the 
world,  but  he  himself  was  resident  at  Neufchatel.  If  he  had  been 
himself  at  Bordeaux,  that  fact  might  have  made  a  very  material 
difference  in  his  case.  What  is  the  situation  of  Mr.  Ravie  in  this 
respect  ?  He  says,  "  that  he  has  employed  agents  at  Amsterdam, 
except  at  those  times  when  he  finds  it  convenient  to  go  there," 
which  may  be  three  or  five  times  in  a  year ;  at  such  times  I  am  to 
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[  *  304  ]  sappose  that  *  he  did  not  employ  agents,  but  transacted  bis 
own  business.  What  is  meant  by  a  nominal  firm  at  that 
place,  which  I  perceive  in  several  passages  of  these  affidavits,  I  am 
at  a  loss  to  understand,  since  Mr.  Ravie  appears  to  have  been  as  sub- 
stantially employed  in  the  trade  of  Amsterdam,  as  any  other  mer- 
cantile firm  of  that  place.  The  character  in  which  he  stands  before 
the  court,  in  this  particular  transaction,  corresponds  exactly  with  tiais 
view  of  his  general  connection  with  that  place.  The  charter-party  is 
brought,  not  to  Mr.  V.,  his  agent,  but  to  himself,  and  he  signs  it  as  a 
merchant  of  Amsterdam.  It  would,  I  conceive,  be  too  much  for  me 
to  pronounce,  that  this  can  legally  be  done ;  or,  in  efiect,  that  a  man 
may  go  to  the  enemy's  country  as  often  as  he  pleases,  under  the 
authority  of  a  license  of  this  kind,  and  there  act  as  a  Dutch  merchant, 
carrying  on  the  export  trade  of  that  country.  I  feel,  I  hope,  as  much 
as  other  persons,  for  the  difficulties  under  which  the  commerce  of  this 
country,  and  commercial  men,  may  be  placed  by  the  events  of  war; 
but  it  is  not  in  my  power  to  bend  the  principles  of  law  for  their  relief 
If  it  is  fit  that  such  relief  should  be  afforded,  it  must  be  given  else- 
where and  by  higher  powers.  This  court  has  no  authority  to  exercise 
such  a  discretion,  but  is  under  the  painful  necessity  of  pronouncing 
this  property  subject  to  condemnation. 


[  •  305  ]  *  The  Charlotte,  Koltzenberg. 

NoTember  16,1804. 

Contraband.    Masts,  Bnssian  property  and  produce,  not  being  on  board  a  Bnssian  ship,  not 
within  the  protection  of  the  Russian  treaty.^ 

This  was  a  case  of  a  cargo  of  masts  and  spars,  taken  in  a  Lubeck 
ship,  on  a  voyage  from  Riga  to  Nantes,  being  the  produce  of  Russia, 
and  claimed  as  the  property  of  a  merchant  of  that  country. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Laurence. 
Masts,  more  particularly  those  of  the  large  dimensions  of  the  present 
cargo,  are  universally  considered  as  articles  per  se  contraband,  without 


1  [For  note  of  treaties  respecting  contraband,  see  The  Twende  Brodre,  4  C.  Sob. 
SS.] 
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reference  to  the  particular  character  of  the  port  to  which  they  are 
going.  They  are  articles  for  military  use,  in  a  manufactured  state  ; 
and  stand,  in  this  respect,  on  a  different  footing  from  pitch,  tar,  and 
hemp,  in  regard  to  which  a  general  relaxation  has  been  admitted  in 
favor  of  merchants  exporting  such  articles,  as  the  produce  and  raw 
commodities  of  their  own  country.  Masts  have  never  been  consi- 
dered as  within  the  range  of  this  relaxation,  unless  excepted  by  par- 
ticular stipulations  of  treaty.  Between  this  country  and  Russia  a 
late  treaty  has  distinctly  provided  a  rule  of  law  for  questions  of  con- 
traband ;  but  that  treaty  will  not  extend  to  protect  cargoes  like  the 
present,  consisting  of  articles  in  their  nature  contraband,  and  not  on 
board  a  vessel  of  the  exporting  country.  It  has  been  admitted  in 
argument  in  other  cases,  that  the  stipulation  of  former  treaties  with 
Russia,  with  respect  to  the  carrying  of  contraband  articles,  regarded 
only  the  navigation  of  Russia,  and  was  restricted  to  the  case  of  Rus- 
sian produce  and  property  on  board  Russian  ships.  In  a 
case  1  in  which  that  *  topic  had  been  adverted  to,  the  court  [  *  306  ] 
expressed  an  opinion  that  the  late  treaty  could  not  be  held 
to  have  introduced  any  alteration  on  that  point ;  but  that  it  was  to 
be  considered  as  providing  for  the  freedom  of  commerce  only,  as 
connected  with  the  navigation  of  Russia,  that  is,  on  board  Russian 
ships.  Indeed  the  whole  tenor  of  those  articles  of  the  treaty  which 
relate  to  this  question  will  be  found  to  refer  to  the  situation  of  pro- 
perty on  board  Russian  ships.  The  provisions  on  this  subject  are  to 
be  found  in  the  third  and  fourth,  articles,  which  clearly  point  to  the 
immunities  of  Russian  ships.  The  third  article  stipulates  for  the 
freedom  of  commerce  and  navigation ;  "that  the  ships  of  the  neutral 
power  may  navigate  freely  to  the  enemy,  &c. ; "  that  the  effects 
embarked  on  board  the  neutral  ships  shall  be  free,  with  the  exception 
of  contraband  of  war,  and  of  enemies'  property.  Then  follows  an 
enumeration  of  contraband,  excepting,  however,  "  such  quantities  of 
the  said  articles  as  may  be  necessary  for  the  defence  of  the  ship," 
pointing,  even  in  this  particular  enumeration,  to  the  case  of  a  Rus- 
sian ship.  In  the  conclusion  of  that  article,  the  contracting  parties 
enter  into  the  most  formal  engagement  "  to  renew  the  severest  prohi- 
bitions to  their  captains,  whether  of  ships  of  war  or  merchantmen,  to 
take,  keep,  or  conceal  on  board  their  ships  any  of  the  articles  which, 
in  the  terms  of  the  present  convention,  may  be  reputed  contraband." 
The  tenor  of  such  an  engagement  relates  entirely  to  the  immunities 
and  obligations  of  Russian  ships ;  and  it  cannot  be  contended  that 


*  Apollo,  Botcher,  suprOj  vol.  i?.  p.  158. 
18* 
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any  relaxation,  in  favor  of  articles  per  se  contraband,  has  been  intro- 
duced by  this  treaty,  except  in  connection  with  the  naviga- 
[  •  307  ]  tion  of  Russia,  or  *  on  board  Russian  ships.     It  will  be 
sufficient,  however,  to  advert  to  the  decision  of  a  late  case 
before  the  Lords,^  in  which  articles  of  a  similar  kind,  masts,  on 
board  a  Swedish  ship,  from  a  port  of  Russia  to  Cadiz,  and  claimed 
as  the  property  of  Mr.  Schriboom,  a  Russian  merchant  and  consul 
for  the  Swedish  nation,  were  condemned,  and  with  costs,  in  affirm- 
'  ance  of  the  sentence  of  the  court  below.    The  present  question,  there- 
fore, is  a  question  concluded  in  this  court,  not  only  by  the  general 
principle  of  law,  but  by  the  express  decision  of  the  Superior  Court,  in 
a  case  exactly  similar. 

On  the  part  of  the  claimants,  Arnold  and  Robinson.  It  may  be 
material,  in  the  first  instance,  to  correct  a  position  which  has  been 
assumed  in  argument  on  the  other  side,  from  an  erroneous  assertion 
of  counsel  made  in  The  Apollo,  Botcher,*  namely,  that  the  former 
treaties  with  Russia  on  this  subject  referred  only  to  the  navigation  of 
Russia,  that  is,  to  Russian  ships.  If  former  treaties  are  consulted,  it 
will  be  found*  that,  in  all  of  them,  the  same  or  similar  terms  are  used. 
The  treaty  of  1797,  article  10,  expresses  "  commercer,"  with  excep- 
tion of  contraband ;  the  treaty  of  1785,  1766,  "  to  come  and  trade 
freely  with  those  states,"  with  the  exception  of  contraband;  the 
treaty  of  the  2d  December,  1734,  article  11,  "  AUer  Venir  and 
Commercer;"  in  the  late  treaty,  freedom  of  commerce  and  navi- 
gation. The  terms,  therefore,  of  all  the  treaties  between  the  two 
countries  are  perfectly  corresponding,  and  of  the  same  import ;  and 

whatever  the  true  construction  may  be,  it  is  not  to  be 
[  •  308  ]  assumed  *  that  there  has  been  any  variation,  or  that  the 

commerce  and  navigation  are  to  be  inseparably  connected 
in  the  interpretation  of  the  present  treaty,  merely  because  the  privi- 
lege was  confined  to  the  navigation  only,  and  to  Russian  ships,  by 
former  treaties.  The  fact  is  otherwise ;  the  words  of  former  treaties 
contain  no  such  limitation.  It  will  be  material  to  inquire,  then, 
what  has  been  the  interpretation  of  those  treaties,  and  the  practice 
under  it.  It  may  be  fit,  however,  previously  to  observe,  that  if  a 
limitation  had  anciently  existed,  it  would  not  be  conclusive  in  the 
present  case;  inasmuch  as  the  claimant  would  be  entitled  to  the 
general  principle  applicable  to  all  cases  of  contraband,  namely,  that 


^  The  Graefien  Van  Gothland,  August  19, 1808. 
9  Adm.  Rep.  T(d.  4,  p.  158. 
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articles,  being  the  produce  of  the  exporting  country,  and,  as  such, 
entitled  to  relaxation,  are  not  deprived  of  the  benefit  of  that  relax- 
ation by  being  on  board  the  ships  of  another  country.  This  prin- 
ciple was  much  discussed,  and  deliberately  announced  as  the  rule  of 
law  in  the  case  of  The  Apollo,  Botcher;  in  which  a  quantity  of 
hemp,  in  the  situation  of  the  present  cargo, — being  Russian  produce 
and  property  on  board  a  Lubec  ship, — was  declared  to  be,  neverthe- 
less, within  the  protection  of  the  relaxation,  and  restored  to  the  Rus- 
sian claimant.  K  it  could  be  shown,  therefore,  that  all  former 
treaties  provided  only  for  cases  of  articles  on  board  Russian  ships,  it 
would  not  operate  on  the  present  question ;  since  the  privilege  being 
greater  under  the  general  principle  of  law,  it  cannot  be  supposed 
that  Russia  intended  to  admit  of  closer  restrictions  than  were  applied 
to  other  nations.  But  there  is  no  necessity  to  resort  to  the  benefit  of 
this  reservation.  The  leaning  of  the  older  treaties  Is  best 
*  illustrated  by  the  ancient  practice  which  prevailed,  upon  [  *  309  J 
solemn  discussion  in  this  court  and  in  the  Court  of  Appeal, 
soon  after  the  first  treaty  which  contains  any  reference  to  this  sub- 
ject, that  of  December  2d,  1734.  In  the  war  of  1744,  this  question 
came  solemnly  before  the  court.  The  general  instructions  delivered 
to  cruisers  in  that  war,  (18  June,  1744,)  had  declared  masts  to  be 
contraband.^  In  1747,  in  the  case  of  The  Providentia,  Boysen, 
masts,  going  from  Riga  to  Brest,  Port  Louis,  Rochfort,  Nantes,  or 
Bordeaux,  on  board  a  Lubec  ship,  but  claimed  by  a  Russian  subject, 
were  restored ;  and  in  a  note  now  extant,  of  the  judgment  of  the 
court,  the  question  was  stated  to  be,  whether  naval  stores,  being  the 
produce  of  the  exporting  country,  were  contraband.  It  was  observed 
"  that,  by  the  existing  treaty  with  Russia,  such  articles  were  not  enu- 
merated in  the  list  of  contraband  articles,  because  they  were  the 
growth  and  produce  of  that  country ;  that  although  they  had  been 
declared  contraband  generally,  by  the  instructions  of  1744,  yet,  as 
those  'instructions  did  not  refer  in  any  manner  to  the  law  between 
the  two  countries,  as  it  stood  previously  on  the  treaty,  they  could 
not  be  taken  to  have  abrogated  that  treaty ;  consequently, 
that  such  articles  *  were  not  to  be  deemed  contraband."  It  [  *  310  ] 
may  be  said,  however,  of  that  case,  that  the  ship  (though 

1  5  Art  **  That  all  sorts  of  fire-works,  and  things  thereto  belonging,  as  cannons, 
motets,  mortars,  petards,  bombs,  grenadoes,  saucisses,  pecrausen,  carriages,  rests, 
bandaliers,  powder,  match  saltpetre,  bullets,  pikes,  swords,  head-pieces,  cuirasses,  hal- 
berds, horses,  saddles,  holsters,  belts,  sail-work,  rigging,  cables,  cordage,  masts,  head, 
pitch,  tar,  hemp,  together  with  all  other  equipage  that  serves  for  sea  or  land,  laden  in 
Danish  or  Swedish  ships,  or  ships  belonging  to  neutral  coontries,  and  bound  to  the 
enemies'  country,  are  accounted  contraband  goods." 
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the  point  of  property  seems  to  have  been  doubtful,)  was  not  clearly 
a  ship  of  another  country,  and  might  be  taken  as  a.  Russian  ship, 
and,  in  that  view,  the  case  would  not  be  applicable  to  the  present 
question.  The  case  is  cited  chiefly  to  show  the  manner  in  which 
the  reasoning  upon  this  question,  with  regard  to  Russia,  operated 
generally.  From  another  case,  of  an  earlier  date,  it  will  appear  that 
the  distinction,  as  to  the  ship,  was  of  no  effect.  The  case  of  The 
Vierge  Mary,  (Admiralty,  14  December,  1744,)  was  precisely  in 
point;  being  a  case  of  staves  and  timber  of  other  description,  and 
forty  large  masts,  on  board  a  Dantzick  ship,  and  going  to  France. 
Tfie  ship  and  cargo  were  restored  in  the  Court  of  Admiralty.  The 
case  was  appealed ;  and  the  prceseriim  of  the  appeal,  on  the  part  of 
the  captor,  stated  "  that  it  was  a  cargo  consisting  of  naval  stores, 
masts,  and  other  materials  proper  for  shipping."  But  it  seems  that 
the  law  on  the  treaty  was  so  clear,  that  this  argument  was  not  urged 
at  the  hearing.  Farther  proof  was  ordered  of  the  property,  and  it 
was  finally  restored ;  and,  in  a  note  extant  of  that  case,  it  is  said, 
that  the  point  of  contraband  goods  and  the  privilege  of  the  treaty 
were  not  entered  upon.  It  seems,  then,  to  have  been  taken  as  too 
clear  in  the  treaty  to  admit  of  argument.  In  a  subsequent  case.  The 
Fortuna  de  la  Mer,  Sir  G.  Lee  spoke  of  it  in  these  terms :  —  "  The 
Vierge  Mary  turned  upon  the  article  of  the  treaty  with  Russia." 
And  again.  Sir  Edmund  Simpson,  — "  For  The  Vierge  Mary,  a 
Dantzick  ship,  with  a  Russian  cargo,  was  restored  on  the  treaty." 

The  reasoning  of  those  times,  in  which  the  question  first 
[  *  311  ]  arose  upon  the  then  recent  stipulation  *  is  to  be  taken, 

under  the  general  rule  of  construction,  as  the  best  interpre- 
tation of  the  meaning  of  the  treaty.  By  a  view  of  these  precedents, 
it  will  appear  that  the  construction  which  is  now  attempted  to  be 
put  upon  the  present  treaty  derives  no  support  from  the  practice  of 
those  times.  On  the  contrary,  the  authority  of  those  times  is  in 
direct  opposition  to  the  restriction  now  contended  for,  and  affords  a 
strong  ground  of  presumption  that  Russia  did  not,  in  this  treaty, 
mean  to  convey  away  any  rights  which  had  been  before  allowed  to 
her  trade,  farther  than  the  terms  of  the  treaty  necessarily  import. 
The  treaty  itself  cannot  be  said  to  make  any  such  renunciation. 
The  articles  on  this  head  are  few  in  number,  and  are  shortly  drawn 
up.  They  seem,  in  their  obvious  meaning,  to  point  equally  to  the 
interests  of  commerce  and  navigation,  referenda  singula  singtUis. 
To  consider  the  terms  as  applicable  only  to  the  joint  state  of  Rus- 
sian commerce,  on  board  Russian  ships,  would  be  a  harsh  construc- 
tion in  point  of  language,  and  still  more  so  with  regard  to  the  equity 
of  the  benefit  which  is  the  object  of  the  contract.     To  limit  the  pri- 
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vilege  to  cases  of  Russian  cargoes  on  board  Russian  ships  alone^ 
would  be  to  reduce  the  number  of  such  cargoes  without  any  assign- 
able reason  in  law  or  policy.     But  it  is  said  that  this  is  a  decided 
question,  and  the  case  of  The  Graeffen  Van  Gottland,  before  the 
Lords,  is  cited  as  a  conclusive  authority.     The  particular  grounds  of 
that  decision  were  not  stated  by  the  Court  of  Appeal.     It  would, 
therefore,  be  impertinent  to  conjecture  how  far  they  might  bear  a 
necessary  application   to   the  circumstances   of   the  present  case. 
From  some  not  immaterial  facts  of  that  case,  however,  it 
may  be  allowed  to  show  that  there  *  might  be  grounds  of  [  *  312  ] 
condemnation  which   do   not  occur  in  the   present  case. 
That  was  a  case  of  a  shipment  of  masts  during  the  late  war,  in 
1797,  a  war  in  the  commencement  of  which  Russia  had  taken  a 
more  than  ordinary  interest,  and  had  pledged  herself,  and  indeed 
exacted  an  engagement  from  other  powers,^  that  all  supplies  should 
be  prevented  from  being  carried  to  the  enemy.     A  shipment  of  such 
articles  to  the  port  of  an  enemy  would  be,  therefore,  in  violation  of 
a  particular  engagement  applying  only  to  that  war.     There  was, 
besides,  this  s^ditional  circumstance  of  aggravation  attending  that 
shipment,  that  it  was  consigned  to  the  public  arsenal  of  the  enemy ; 
a  mode   of  consignment  which   always   furnishes   some   inference 
against  the  claim  of  neutral  property,  and,  on  the  question  of  law,  is 
considered  in  a  more  unfavorable  view  than  mere  mercantile  consign- 
ments.    Upon  the  whole,  it  is  submitted  that  the  authority  of  that 
case  is  not  necessarily  conclusive  against  the  present  claim ;  that  the 
words  of  the  treaty  import  no  restriction;  and  that  the 
relaxation  applied  to  articles  of  native  growth  *  and  pro-  [  *  313  ] 
duce  does,  in  principle  and  practice,  extend  to  the  present 
case. 

Judgment. 
Sir  W.  Scott.     This  case  has  been  argued  much  at  length  on  the 


^  25th  May,  1793.  Article  3d.  *^  Their  said  Majesties  reciprocally  engage  to  shut 
all  their  ports  against  French  ships,  not  to  permit  the  exportation,  in  any  case,  from 
their  said  ports,  for  France,  of  any  military  or  naval  stores,  or  com,  grain,  salt,  meal, 
or  other  provisions ;  and  to  take  all  other  measures  in  their  power  for  injuring  the 
comLmerce  of  France,  and  for  bringing  her,  by  such  means,  to  just  conditions  of 
peace." 

Article  4th.  "  Their  Majesties  engage  to  unite  all  their  efforts  to  prevent  other 
powers,  not  implicated  in  this  war,  from  giving,  on  this  occasion  of  conunon  concern  to 
every  civilized  state,  any  protection  whatever,  directly  or  indirectly,  in  consequence 
of  their  neutrality  to  the  commerce  or  property  of  the  French,  on  the  sea,  or  in  the 
ports  of  France." 
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operation  of  the  treaty,  and  on  the  authority  of  former  practice ;  and 
it  certainly  presents  a  question  of  considerable  importance.  But  it 
will  not  be  necessary  or  proper  for  me  to  travel  much  into  the  argu- 
ment, because,  if  there  is  a  decision  of  the  Superior  Court,  so  recent 
as  1803,  on  a  similar  point,  it  will  be  conclusive  upon  my  judgment, 
and  I  shall  have  only  to  follow  the  rule  of  law  there  laid  down,  and 
to  act  under  the  authority  of  that  decision.  Let  us  see,  then,  whether 
the  cases  are  so  far  parallel  cases,  as  to  be  subject  to  an  application 
of  the  same  principle.  ,  The  GraefFen  Van  Gottland  was  a  shipment 
of  masts  to  Cadiz  in  a  Swedish  ship,  and,  as  the  master  appears  to 
have  said  in  his  depositions,  "to  be  delivered  to  private  consign- 
ment" This  is  a  shipment  of  similar  articles,  going  in  a  Lubec  ship 
to  Nantes.  The  two  cases  have  this  circumstance  in  common,  then, 
that  the  claimants  are  merchants  of  Russia,  exporting  articles  of  the 
same  kind  to  the  enemy,  not  in  the  vehicles  of  their  own  country, 
Unless  there  are  other  circumstances  to  distinguish  the  cases,  the  deci- 
sion of  the  Lords  upon  the  former  case  must  be  the  guide  which  this 
court  would  be  bound  to  follow.  Then  what  are  the  distinctions 
pointed  out  ?  It  is  said  that  the  claimant  in  that  instance  was  the 
Swedish  consul  in  Russia ;  but  that  circumstance  could  have  made 

no  difference,  since  it  must  have  been  familiar  to  all  who 
[  •  314  ]  had  to  judge  of  that  case,  that  his  •character  of  consul  to  a 

foreign  nation  could  not  vary  the  principle  that  was  to  be 
applied  to  it  As  a  person  resident  in  Russia,  he  could  be  considered 
in  no  other  light  than  other  merchants  of  the  country.  It  is  then 
said  that  the  cargo  was  going  to  the  public  arsenal  of  the  enemy. 
It  was  going  to  Cadiz,  which  is  a  place  of  great  military  equipment, 
but  it  is  a  place  of  great  mercantile  equipment  also ;  and  it  does  not 
appear,  I  think,  exactly  as  it  has  been  represented,  that  those  articles 
were  to  be  delivered  to  the  public  arsenal  of  the  state.  What  has 
been  said  on  the  other  side  is,  I  think,  true,  that  the  nature  of  the 
port  is  not  material ;  since  masts,  if  they  are  to  be  considered  as  con- 
traband, which  they  will  be  unless  protected  by  treaty,  are  so,  with- 
out reference  to  the  nature  of  the  port,  and  equally,  whether  bound 
to  a  mercantile  port  only,  or  to  a  port  of  naval  military  equipment 
The  consequences  of  the  supply  may  be  nearly  the  same  in  either 
case.  If  sent  to  a  mercantile  port,  they  may  be  there  applied  to 
immediate  use  in  the  equipment  of  privateers,  or  they  may  be  con- 
veyed from  Nantes  to  Brest,  and  there  become  subservient  to  every 
purpose  to  which  they  could  have  been  applied  if  going  directly  to  a 
port  of  military  equipment  The  only  other  distinction  is,  that  the 
decision  alluded  to,  passed  on  a  capture  of  the  late  war  in  1797, 
when  this  country  and  Russia  were  bound  by  a  particular  convention 
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to  a  stricter  cooperation  in  the  war  against  France.     But  the  destina- 
tion of  The  GraefFen  Van  Gottland  was  not  to  France,  but  to  Spain, 
which  country  was  by  no  manner  affected  by  the  convention  of  1793. 
It  has  appeared,  I  think,  in  numerous  instances,  that  the 
commercial  intercourse  between  Russia  and  Spain  was  •not  [  *  315  ] 
interrupted,  but  that  there  was  a  considerable  trade  going  s 

on  between  the  two  countries  during  the  whole  war.  These  distinc- 
tions, then,  are  insuflScient  to  vary  the  principle  of  law,  which  I  feel 
myself  bound  to  apply  under  the  authority  of  the  Superior  Court 
Without  going  into  the  antecedent  history  of  the  law  on  this  ques- 
tion, I  must  consider  the  authority  of  this  recent  case  decided  by  the 
Superior  Court  as  binding  on  me.  That  judgment  must  be  sup- 
posed to  have  been  formed  with  reference  to  former  authorities ;  and 
it  is  not  even  now  contended,  on  the  part  of  the  claimant,  that  the 
late  treaty  of  1801  puts  the  commerce  of  Russia,  with  respect  to 
these  articles,  on  a  more  favorable  footing  than  it  was  before.  The 
effect  of  that  decision  is  conclusive  on  me,  and  I  have  no  hesitation 
in  pronouncing  this  cargo  subject  to  condemnation. 


The  Wight,  Ford. 

Kovember  30,  1804. 

Salvage  on  recapture,  by  a  convoying  ship,^  granted. 

[What  will  constitute  a  capture,  so  as  to  entitle  a  recaptor  to  salvage.] 

This  was  a  case  of  salvage  arising  on  the  recapture  of  a  vessel  by 
a  convoying  ship,  within  a  short  time  after  t'he  capture,  and  before 
she  had  been  carried  out  of  sight  The  facts  of  the  case  were,  that 
The  Wight  was  sailing  under  the  convoy  of  The  Thisbe,  on  a  voy- 
age from  Zante  to  London;  that  in  passing  the  narrow  channel 
between  Cephalonia  and  Ithaca,  the  whole  convoy  was  becalmed, 
and,  whilst  in  this  situation,  a  privateer  rowed  out  from  the  land  by 
means  of  sweeps  and  made  a  capture  of  The  Wight  On  signal 
being  made.  The  Thisbe  immediately  put  out  her  boats, 
which  pursued  *  the  privateer,  and  within  an  hour  or  two  [  *  316  ] 


1  [A  recapture  by  a  public  vessel  of  a  derelict  transport,  attached  to  the  public  ser- 
vice, will  not  be  a  ground  of  salvage.    The  Belle,  1  £dw.  66.] 
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retook  The  Wight,  and  also  made  a  capture  of  the  privateer,  with 
the  loss  of  one  man. 

On  the  part  of  the  captor,  the  King's  Advocate  and  Arnold.  There 
is  no  reason  to  distinguish  this  case  from  other  cases  of  recapture,  on 
which  salvage  is  directed  to  be  given  by  the  Prize  Act  That  the 
recaptor  was  the  vessel,  under  whose  protection  the  prize  had  been 
originally  sailing,  will  not  vary  the  case,  so  as  to  defeat  the  principle 
of  law  which  operates  in  ordinary  cases.  It  is  true  that  some  lati- 
tude of  discretion  seems  to  have  been  exercised  on  this  point,  in 
certain  cases  that  have  been  formerly  determined  in  this  court 
In  The  William,  in  1803,  no  salvage  was  decreed;  but  in  other 
cases,  in  The  Creighton,  29th  January,  1780,  and  in  The  St 
^  George,  15th  July,  1785,  salvage  was  given.  And  it  is  material  to 
observe,  that  the  principle  on  which  the  court  proceeded  in  these 
cases,  where  salvage  was  given,  appears  to  have  received  confirma- 
tion from  the  Court  of  Appeal,  in  the  case  of  The  Hinchinbrook, 
28th  January,  1786,  in  which  salvage  was  at  fi^st  refused  in  the 
Court  of  Admiralty;  but  that  sentence  was  reversed,  and  salvage 
was  afterwards  decreed  by  the  Lords  of  Appeal. 

On  the  part  of  the  owners,  Laurence  and  Robinson.  It  is  not  to 
be  denied  that  cases  may  occur,  in  which  convoying  ships  will  not 
be  precluded  from  claiming  salvage,  on  the  recapture  of  ships  origin- 
ally under  their  protection ;  but,  on  the  other  hand,  it  would 
[  *  317  ]  be  obviously  unequitable,  and  attended  with  very  *  injurious 
consequences,  to  hold  out  such  a  reward  to  every  act  of 
recapture,  or  rather  of  assistance  afforded  against  the  common  enemy 
in  one  identical  contest  The  true  line  of  distinction  seems  to  be, 
whether  the  original  relation  between  the  convoy  ship,  and  the  ves- 
sel in  question,  had  been  interrupted  and  broken  by  separation  or 
not  The  case  which  has  been  principally  relied  on  before  the  Lords, 
The  Hinchinbrook,  perfectly  accords  with  this  distinction,  and  affords 
no  precedent  for  a  claim  of  salvage  under  the  circumstances  of  the 
present  case.  That  vessel  had  come  to  anchor  on  the  outside  of  the 
convoying  vessel,  with  an  intention  of  going  farther  in,  but  drifted  to 
sea,  and  was  captured  the  next  day  by  a  force  superior  to  that  of  the 
convoying  ship,  and  after  that  ship  had  maintained  a  combat,  and 
had  done  all  that  was  in  her  power  for  the  protection  of  the  vessel 
Whether  the  capture  was  within  sight  of  the  convoying  ship,  or  not, 
was  not  distinctly  ascertained,  but  the  recapture  did  not  take  place 
till  the  next  day,  and  was  in  no  manner  connected  with  the  original 
measures  of  defence.  The  relation  of  convoy  had  been  entirely 
broken,  and  there  could  be  no  reason  why  the  convoying  sl^p,  falling 
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in  ^th  the  vessel  again  after  she  had  been  completely  in  the  hands 
of  the  enemy,  should  not  be  entitled  to  salvage,  as  well  as  any  other 
vessel  that  had  originally  borne  no  relation  to  her.    Bat  what  are  the 
Gircumstances  of  this  ease?    Here  is  a  merchant  ship  becalmed 
within  sight  of  the  vessel  under  whose  protection  she  is  placed — the 
boat  of  a  privateer  takes  advantage  of  the  calm,  and  makes  a  tempo- 
rary seizure.     The  assistance  which  the  convoying  vessel  would  have 
been  bound  to  give,  in  the  way  of  preventing  the  capture, 
if  she  herself  could  'have  moved,  could  be  given  only  by  the  [  *  318  J 
means  of  her  boats.     If  they  did  not  arrive  till  the  crew  of 
the  privateer  had  gained  a  temporary  possession,  that  accidental  cir- 
cumstance cannot  be  deemed  sufficient  to  alter  the  nature  of  the 
assistance  given,  nor  make  that  a  recapture,  which,  in  fact,  could  only 
be  considered  as  a  continuation  of  the  combat,  on  the  part  of  ships 
associated  together  for  mutual  service.     This  rule  of  interpretation 
seems  to  result  firom  the  nature  of  association  in  common  danger, 
and  it  becomes  still  more  reasonable  and  imperative,  since  the  late 
act,  43  Greo.  3,  c.  57,  §  10,  has  not  left  to  merchant  vessels  any  option 
on  this  matter,  but  lays  an  obligation  upon  them  to  put  themselves 
under  the  protection  of  convoy,  and  imposes  upon  them  a  tax  for  the 
assistance  which  they  are  supposed  to  receive.     Under  such  circum- ' 
stances  they  acquire  a  more  complete  right  to  all  the  protection 
which  can  possibly  be  given,  without  encroaching  on  the  general 
duties  upon  which  the  convoying  ship  is  employed.     The  words  of 
that  act  point  to  such  a  case  as  the  present,  as  being  within  the  pro- 
tection of  the  convoying  ship,  on  the  original  terms,  and  without 
raising  a  case  for  remuneration,  since  it  is  there  directed,  ^^  that  ships 
under  convoy,  if  they  are  in  danger  of  being  taken  possession  of  by 
an  enemy,  shall  make  signals  to  the  ships  of  war  under  whose  pro- 
tection they  are  sailing,  &c." 

JUDGBCBNT. 

Sir  W.  Scott.    This  case  comes  before  me  upon  an  alleged  act 
of  recapture  performed  by  The  Thisbe,  who  had  a  number  of  mer- 
chant vessels  under  her  convoy.     One  was  captured  by  the 
enemy,  and  was  afterwards  •retaken  by  The  Thisbe;  and  [*319] 
for  that  service  The  Thisbe  now  stands  before  the  court, 
demanding  the  salvage  which  is  allowed  to  king's  ships  on  ordinary 
occasions  by  the  Prize  Act.     The  first  question  that  arises  is,  whether 
a  convoying  ship  may  be  entitled  to  salvage  from  ships  under  her  pro- 
tection?    That  question  has,  I  think,  been  decided  by  the  authority 
of  the  case  of  The  Hinchinbrook,  which  is  binding  on  me ;  because 
it  was  there  laid  down,  that  the  relation  which  had  subsisted  between. 

VOL.  V.  19 
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the  convoying  ship,  and  those  under  her  care,  would  not  take  the 
case  out  of  the  general  provisions  of  the  Prize  Act.  I  consider  that 
to  have  been  the  ancient  doctrine  of  this  court ;  and  it  was,  I  think, 
recognized  as  such  by  the  decisions  of  my  predecessor,  because  he 
seemed  to  hold  that  the  demand  might  generally  be  considered  as 
fairly  within  the  operation  of  the  act ;  although  he  determined  that, 
under  the  particular  circumstances  of  the  case  then  before  him,  no 
salvage  was  due.  He  entered,  I  recollect,  pretty  fully  into  the  cir- 
cumstances of  that  case,  and  concluded  that  there  had  been  some 
neglect  on  the  part  of  the  convoying  ship,  which  would  defeat  the 
right  of  the  salvors.  The  Court  of  Appeal  was  of  opinion  that  no 
such  imputation  was  raised  against  the  convoying  ship  by  the  facts 
of  the  case ;  and  farther,  that  such  a  question,  if  it  arose  in  fact,  was 
a  matter  to  be  discussed  in  another  form,  and  was  not  fit  to  be  intro- 
duced in  a  civil  cause  of  this  nature,  to  repel  a  demand  to  which  the 
recaptor  would  be  entitled,  on  the  general  principle  of  law.  It  would 
indeed,  as  it  was  then  observed,  be  attended  with  very  great  injustice 
to  the  character  of  naval  officers,  if  the  propriety  of  their  conduct  on 

such  occasions  could  be  brought  into  discussion  incidentally 
[•320]  in  this  manner;  and  I  advert  to  •this  consideration  more 

particularly,  because  I  perceive  that  an  insinuation  of  im- 
proper conduct  has  also  been  introduced  into  the  present  case.  But 
under  the  authority  of  The  Hinchinbrook,  I  think  myself  warranted 
to  consider  it  as  a  charge  to  which  this  court  will  not  attend,  till 
otherwise  established.  If  a  complaint  was  gravely  preferred  and 
substantiated  elsewhere,  on  a  proper  representation  to  the  Lords  of 
the  Admiralty,  it  might  be  competent  to  this  court  to  say,  that  no 
claim  to  reward  should  be  grounded  on  an  act,  thu&  pronounced  to 
be  an  act  of  misconduct  by  a  tribunal  properly  qualified  to  decide 
upon  it  But  to  admit  such  accusations  in  this  form,  would  be 
attended  with  great  injustice  to  the  naval  officer  whose  character 
was  implicated  in  the  charge,  and  would  be  productive  of  great . 
inconvenience  to  the  court.  If  I  was  to  admit  the  insinuation  in 
any  degree,  I  must  also  receive  exculpatory  evidence  on  the  other 
side,  and  that  would  be  to  let  myself  out  to  the  practice  of  trying  a 
criminal  case  throughout,  which  was  so  justly  reprobated  by  the 
Superior  Court  on  the  former  occasion.  The  only  material  question 
for  me  to  consider  then,  is,  whether  there  was  such  a  capture  made 
by  the  enemy  as  would  found  a  case  of  recapture.  Many  cases 
might  be  put. of  the  effect  of  immediate  acts  of  recapture,  to  show, 
that  it  is  by  no  means  necessary  that  the  possession  by  the  enemy 
should  be  long  maintained,  or  at  any  particular  distance  from  the 
convoying  ship.     The  question  will  always  be,  whether  it  was  an 
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effectual  possession,  and  such  as  would  suspend  the  relation  of  the 
convoying  ship ;  not,  whether  it  is  a  complete  and  firm  possession, 
which,  for  some  purposes,  is,  in  contemplation  of  law,  not  held  to  be 
effected,  till  the  prize  is  carried  infra  prcesidia.  The  rule  of 
infra prcssidiuy  however,  is  certainly  not  the  •measure  to  be  [  *  321  ] 
applied  to  questions  of  this  kind.  The  very  clause  of  the 
Prize  Act  alludes  to  cases  of  salvage,  in  which  no  such  complete 
possession  is  supposed,  since  it  speaks  of  vessels  being  recaptured, 
and  permitted  to  continue  on  their  original  voyage.  As  little  can  it 
be  contended  that  the  vessel  should  have  been  out  of  sight,  to  found 
a  case  of  recapture ;  it  will  be  sufficient,  if  there  has  been  that  com- 
plete and  absolute  possession,  which  supersedes  the  authority  of  the 
convoying  ship ;  and  such  a  possession  must  have  been  maintained 
for  some  time  in  the  present  instance.  Every  act  of  possession  was 
exercised;  the  master  was  taken  out;  the  vessel  was  completely 
manned  with  as  many  of  the  captor's  crew,  as  were  sufficient  to 
overpower  all  resistance,  and  the  vessel  was  taken  in  tow  by  the 
enemy.  By  these  acts  the  former  relation  subsisting  between  this 
vessel  and  the  convoying  ship  was  necessarily  suspended.  A  ship  in 
possession  of  the  enemy  can  obey  no  signal,  nor  support  its  former 
duties  and  subordination  to  the  convoying  ship.  There  might  still 
remain  an  obligation  on  the  part  of  the  convoying  ship  to  attempt 
the  recapture,  as  far  as  it  could  be  done  consistently  with  the  safety 
of  the  other  vessels  under  her  protection.  Such  a  duty  would  result 
from  the  injunctions  of  the  Prize  Act,  which  provides  a  reward  for 
the  recaptor,  when  the  service  is  effected,  and  cannot,  therefore,  be 
intended  to  preclude  the  demand  of  salvage,  though  the  service  ren- 
dered to  the  individual  by  the  recaptor,  may  be  no  more  than  a  sense 
of  public  duty  would  otherwise  require  from  him.  The  capture  is,  I 
think,  proved  to  have  been  sufficiently  completed ;  and  unless  I  could 
go  to  the  length  of  holding  that  there  must  be  a  firm  pos- 
session, and  a  bringing  infra  *prcesidia,  I  must  pronounce  [  *  322  ] 
this  vessel  to  have  been  recovered  from  a  situation  which 
has  been  decided  to  be  sufficient  to  support  the  claim  of  salvage  by 
the  decision  of  the  Superior  Court. 
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INSTANCE   COURT. 

The  Jonge  Bastiaan,  Steyting. 

December  12,  1804. 

Salvage  in  distress.    Amonnt  at  which  the  action  was  at  first  entered,  not  binding  on  die 
court  as  to  the  quarUunif  &c.    [Property  held  at  the  value  at  which  it  was  bailed.]  ^ 

This  was  a  case  of  salvage  on  derelict,  for  the  recovery  of  a  ship 
which  had  struck  upon  a  rock,  near  Harwich,  had  lost  her  rudder  and 
beat  in  her  bottom,  and,  being  deserted  by  her  crew,  was  warped  off 
by  The  William  and  Mary,  smack,  with  great  danger  and  periL 
After  she  had  been  so  brought  off,  and  placed  in  such  a  situation 
that  the  master  was  able  to  take  away  some  bullion,  which  com- 
posed part  of  the  cargo,  the  vessel  sunk,  from  the  damage  which  she 
had  received,  but  was  afterwards  weighed  up,  and  brought  to  Har- 
wich by  six  other  smacks,  with  great  and  continued  exertions  through 
five  weeks.  The  value  of  the  property  saved  was  stated  to  be  about 
3,400/. 

On  the  part  of  the  salvors  —  It  was  represented  to  have  been  a 
service  of  very  great  merit,  and  it  was  prayed  that  the  court  would 
think  the  salvors  entitled  to  a  very  liberal  remuneration. 

On  this  point,  Arnold^  for  the  owners,  objected  —  That  the  action 
had  been  entered  only  for  the  amount  of  800Z.  and  that  the  court 
could  not  grant  a  salvage  exceeding  that  sum.  - 

[  *  323  ]  *  On  the  other  side,  it  was  answered,  that  the  action  was 
originally  entered  only  on  the  part  of  the  first  salvors,  and 
that  other  salvors  could  not  be  concluded  by  any  amount  that  they 
might  affix  to  their  action ;  but  that  the  objection  was  untenable,  even 
as  against  them,  since  the  owners  would  be  equally  answerable  if  no 
bail  had  been  taken. 

• 
Judgment.  ^ 

Sir  W.  Scott.  The  whole  matter  is  before  the  court,  and  I  think 
the  court  is  by  no  means  limited  by  any  particular  demand  of  the 


1  [See  The  Betsey,  5  C.  Rob.  295.] 
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parties.  This  is  a  case  of  salvage  of  extraordinary  merit,  and  of  very 
long  continuance.  It  was  attended  with  very  great  danger,  and  was 
carried  on  in  opposition  to  the  opinion  of  the  master  himself,  who 
represented  the  recovery  of  the  vessel  to  be  totally  impracticable,  and 
discouraged  the  parties  from  persevering  in  the  attempt  at  the  peril 
of  their  lives.  It  appears  that  the  vessel  was  stuck  fast  upon  a  rock, 
with  her  bottom  beaten  in  and  her  rudder  lost,  when  the  first  salvors 
'went  to  her  assistance,  in  a  very  heavy  sea,  and  succeeded  in  warping 
her  off.  She  sunk  afterwards,  it  is  true ;  but  it  is  not  on  that  account 
to  be  said  that  the  first  salvors  had  lost  her  again,  or  that  they  had 
abandoned  their  interest  in  her.  They  did  not  stay  by  the  vessel ; 
but  it  cannot  be  supposed  that,  having  risked  so  much  for  her  reco- 
very, they  meant  to  desert  her,  whilst  others  were  employed  in  their 
sight  in  weighing  her  up  and  in  saving  the  cargo.  If  they  took  no  part 
in  those  exertions,  it  could  only  be  because  they  perceived  that  the 
persons  employed  in  that  service  would  perform  it  as  well 
without  them.  They  had  *been  the  immediate  instruments  [  '324  ] 
of  saving  her  from  her  original  danger,  and  of  bringing  her 
to  the  place  where  these  other  parties  were  enabled  to  complete  her 
recovery.  I  am  inclined  to  throw  the  salvage  for  the  former,  as  well 
as  the  latter  services,  into  hotchpot,  and  to  give  all  the  persons  con- 
cerned equal  shares.  The  persons  employed  are  many,  being  the 
crews  of  six  or  seven  smacks.  I  shall  direct  them  all  to  share  alike, 
giving  the  owners  and  masters  of  the  smacks  a  double  share,  and  one 
person,  whose  leg  was  broken  in  the  service,  three  shares. 

On  the  part  of  the  owners,  Arnold  then  objected  —  That  the  sal- 
vage should  be  given  only  to  the  amount  of  the  cargo  fished  up ;  and 
that  the  bullion,  which  the  master  had  taken  away  with  him,  should 
not  contribute.  But  the  court  overruled  that  objection,  and  pro- 
nounced for  a  salvage  of  two  thirds  of  the  whole  property. 

On  a  subsequent  day,^  an  application  was  made  to  the  court  to 
reduce  the  rate  of  salvage,  as  to  certain  articles  composing  the  claim 
of  one  proprietor,  on  a  suggestion  that  the  actual  proceeds  did  not 
amount  to  so  much  as  the  appraised  estimate.  On  the  other  side  it 
was  contended,  that  the  parties  had  taken  the  property  at  baO,  and 
were  concluded  by  that  valuation;  that  it  was  according  to  the 
amount  of  that  bail  that  the  salvors'  demand  was  to  be  satisfied. 

The  court  rejected  the  application,  and  directed  the  former  decree 
to  be  carried  into  execution. 


117th  February,  1806. 
19* 
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[  •  325  ]  •  The  Richmond,  Brattel. 

December  7, 1804. 

Contraband.   Pitch  and  tar  concealed  on  a  destination  to  the  Isle  of  France.    Ship  and 

cargo  condemned.^ 

This  was  a  case  of  an  American  vessel,  seized  in  port  by  order  of 
the  governor  of  St  Helena,  and  proceeded  against  as  prize  to  the 
king,  in  his  oflSce  of  admiralty,  on  the  ground  that  she  was  going 
under  a  false  destination  to  the  Isle  of  France,  with  articles  of  a  con- 
traband nature  concealed  on  board,  and  with  a  view  of  selling  the 
vessel  there,  as  a  vessel  well  adapted  for  a  ship  of  war,  and  for  the 
service  of  privateering. 

The  case  was  argued  much  at  length,  as  to  the  effect  of  the  evi- 
dence on  these  points. 

Judgment. 
Sir  W.  Scott.     This  is  a  ship  which  is  claimed  as  an  American 
vessel,  by  the  master,  describing  himself  as  part-owner,  in  conjunction 
with  another  person,  who  is  also  a  citizen  of  America.     In  an  affida- 
vit, which  enters  very  minutely  into  the  history  of  the  voyage,  he 
states,  "  that  the  vessel  sailed  on  a  destination  to  St.  Helena,  from 
thence  to  Mozambique,  on  the  coast  of  Africa,  with  a  design  of  pro- 
ceeding afterwards  with  a  cargo  of  slaves  to  the  Havana,  where  the  , 
ship  was  to  have  been  sold,  having  been  originally  purchased  there, 
though  built  in  America."     The  assumed  voyage,  on  this  representa- 
tion, was  for  the  purpose  o£  procuring  slaves,  a  trade  which,  I  am  at 
liberty  to  observe,  is  strongly  discountenanced  by  the  laws  of  America, 
since  it  was  but  very  lately,  that  a  proctor  appeared  in  the  Court  of 
Appeal,  intimating  an  intention  on  the  part  of  the  American  govern- 
ment, to  interpose  a  claim  fcur  the  proceeds  of  all  cargoes  of 
[  *  326  ]  •  slaves  that  should  be  decreed  to  be  restored  to  American 
subjects,  as  property  engaged  in  a  trade  which  is  strictly  pro- 
hibited by  the  laws  of  that  country.     I  may,  I  think,  without  impro- 
priety, advert  to  this  fact  so  conveyed  to  the  knowledge  of  the  court. 
All  the  formal  papers  on  board  express  a  destination  to  the  Isle  of 
France ;  but  the  master  states,  "  that  there  was  no  original  intention 


1  [See  note  to  The  Ringende  Jacob,  1  C.  Bob.  89,  91 ;  The  Mentor,  1  Edw.  207  ; 
The  James  Cook,  1  Edw.  261.] 
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of  going  to  that  port ;  that  as  a  clearance  could  not  be  expressed  to 
Mozambique,  owing  to  the  restriction  of  the  American  laws  as  to 
such  a  trade,  the  Isle  of  France  was  put  in  as  a  convenient  place,  on 
that  account,  and  also  for  the  purpose  of  avoiding  the  cruisers  that 
are  very  numerous  off  Mozambique."     In  conformity  to  this  repre- 
sentation, there  was  an  agreement  on  board,  stating  the  voyage  to  be 
to  St.  Helena  and  Mozambique.     There  are  also  some  instructions, 
purporting  to  be  drawn  up  at  sea  by  the  master,  for  the  direction  of 
any  person  who  might  succeed  to  the  command,  in  case  of  any  acci- 
dent that  might  happen  to  himself.     These  express  the  destination  to 
be  to  St.  Helena,  and  from  thence  to  Mozambique ;   and  the  mari- 
ner's contract  describes  the  voyage  to  have  been  to  St.  Helena  and 
other  places  in  the  Indian  Seas.     These  three  papers  hold  out  a  desti- 
nation to  Mozambique ;  but  all  the  other  papers  on  board  describe 
the  voyage  to  have  been  to  the  Isle  of  France,  though,  according  to 
the  master's  deposition  on  the  29th  interrogatory,  there  was  no  ori- 
ginal intention  of  going  there.     It  does  turn  out,  however,  in  fact, 
that  at  the  time  of  seizure,  the  vessel  was  actuEdly  going  to  the  Isle 
of  France,  and  that  she  was  unmoored  for  the  purpose  of  proceeding 
on  that  destination,  having  obtained  a  clearance  for  that  place 
from  the  governor  of  *  St.  Helena,     At  what  time  this  inten-  [  *  327  ] 
tion  was  taken  up  does  not  appear ;  there  is  no  notice  taken 
of  it  in  the  master's  affidavit,  in  which  he  had  an  opportunity  of  explain- 
ing all  the  changes  that  might  have  taken  place  in  his  mind.     There 
is  no  mention  of  it  in  the  provisional  instructions,  prepjured  during 
the  voyage  by  the  master  himself,  though  it  certainly  must  have 
occurred  to  him,  that  though  he  might  expect  to  dispose  of  his  cargo 
at  St.  Helena,  it  was  still  possible  that  he  might  be  disappointed ; 
and  it  would  have  been  but  a  natural  precaution,  that  he  should  have 
provided  for  such  an  event     Connecting  these  circumstances  together, 
that  the  original  clearance  was  to  the  Isle  of  Francfe,  that  at  the  time 
of  the  seizure  the  ship  was  actually  going  thither,  and  that  it  is  left 
in  perfect  obscurity  at  what  time  that  intention  was  taken  up,  it  is 
difficult  not  to  consider  the  Isle  of  France  as  the  possible  port  of 
destination  of  this  vessel  according  to  the  original  intention  —  I  say 
as  the  possible  port,  at  least,  if  not  the  principal  and  absolute  port  of 
destination  of  the  original  voyage.     It  cannot  be  denied,  undoubtedly, 
that  an  American  ship  might  go  to  St  Helena,  and  from  thence  to 
the  Isle  of  France,  or  any  other  port  of  the  enemy,  provided  the  cargo 
was  of  an  innocent  nature.     If,  on  the  contrary,  the  cargo  was  of  a 
noxious  character,  the  circumstance  of  merely  touching  at  an  English 
port,  would  not  alter  the  nature  of  a  voyage  in  itself  illegal.     It 
becomes,  then,  material  to  consider  what  was  the  nature  of  the  cargo. 
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It  consisted  partly  of  provisions,  which  are  certainly  innocent  But 
there  were  likewise  on  board  forty-two  barrels  of  pitch  and  tar,  which, 
whatever  might  have  been  the  value  of  them  in  America, 
[  *  328  ]  cannot  be  represented  as  an  inconsiderable  quantity,  *  with 
respect  to  the  market  to  which  it  was  going.  This  quantity 
of  pitch  and  tar  is  totally  dissembled  in  all  the  papers,  in  the  bills  of 
lading  and  manifest ;  and  yet  it  is  perfectly  clear,  that  it  composed  a 
part  of  the  cargo,  since  it  was  so  described  in  the  declaration  made 
at  St  Helena,  for  the  purpose  of  obtaining  permission  to  sell.  "What 
could  have  been  the  reason  of  this  concealment  ?  It  must  have  been 
owing  to  the  nature  of  the  articles.  If  they  had  been  merely  stores, 
they  might  have  been  disclosed ;  but  if  they  were  considered  as  part 
of  the  cargo,  then,  indeed,  it  is  easy  to  perceive  a  reason  for  the  con- 
cealment. In  the  first  place,  it  would  be  necessary  to  conceal  them 
from  the  American  custom-house  at  the  exportation,  as  prohibited 
articles  going  on  a  destination  to  a  port  of  a  belligerent,  contrary  to 
the  engagements  of  treaty  subsisting  between  the  United  States  and 
the  enemy  of  that  belligerent  It  would  be  necessary,  also,  to  dis- 
semble both  to  English  and  to  French  cruisers,  since,  whether  going 
to  an  English  or  to  a  French  port,  they  would  be  liable  to  seizure  by 
the  cruisers  of  either  country  respectively,  who  would  have  a  right  to 
consider  such  supplies,  carried  to  an  enemy,  as  illegal  by  the  law  of 
nations,  and  by  the  particular  stipulations  of  treaty.  It  is  asked, 
what  was  to  be  done  under  such  difficulties  ?  The  answer  is  plain 
and  obvious :  —  Carry  as  much  as  is  necessary  for  your  own  use,  and 
no  more,  in  violation  of  the  obligations  of  your  country,  for  any  pro- 
spect of  advantage  to  yourself.  It  has  been  almost  admitted  in  argu- 
ment, as  indeed  it  could  not  be  denied,  that  if  the  vessel  had  been 
met  by  a  British  cruiser,  on  the  former  part  of  the  voyage,  she  would 
have  been  subject  to  condemnation ;  since  the  avowed  destination  in 
the  papers  was  to  the  Isle  of  France,  with  a  quantity  of 
[  •  329  ]  •pitch  and  tar,  being  contraband  articles,  on  board,  and  con- 
cealed in  all  the  papers  relative  to  the  cargo.  If  she  had 
been  met  by  a  British  cruiser,  it  is  impossible  to  deny  that  the  ship ' 
and  whole  cargo,  belonging  to  the  same  owner,  would  have  been 
subject  to  condemnation,  without  admitting  one  word  to  be  urged  in 
the  way  of  apology  or  defence. 

Under  these  circumstances,  the  ship  comes  to  St  Helena,  on  the 
23d  of  July,  and  the  master  almost  immediately  requests  permission 
to  sell  part  of  the  cargo,  or,  at  least,  so  much  as  might  enable  him  to 
clear  his  decks.  On  this  part  of  the  case,  I  cannot  help  observing  on 
the  very  short  time  which  it  seems  to  have  taken  to  accomplish  this 
object     On  the  24th,  permission  is  given ;  on  the  29th  the  sale  ia 
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all  over,  and  the  vessel  is  preparing  to  go  away.  St.  Helena,  I  am 
aware,  is  a  small  place,  and  it  might  not  take  many  days  to  ascertain 
the  state  of  the  market.  But  the  cargo  must  have  been  taken  out, 
because  it  appears  that  twelve  barrels  of  tar,  which  lay  at  the  bottom, 
were  disposed  of;  or,  if  it  is  suggested  that  those  twelve  barrels  must 
have  been  on  the  deck,  and  no  more,  it  will  not  add  much  to  the 
favorable  appearance  of  this  transaction.  So  early  as  the  29th  of 
July,  it  is  manifest,  from  the  master's  own  declaration,  that  the  reso- 
lution was  entertained  of  going  to  the  Isle  of  France,  though  it  does 
not  appear  exactly  at  what  time  the  intention  was  first  formed,  and 
it  is  denied  to  have  made  a  part  of  the  original  plan.  About  this 
time,  the  conversation  and  conduct  of  the  master  began  to  excite  the 
attention  of  the  governor,  and  in  a  manner  which  does  seem  to  call 
for  some  observation  from  me.  It  appears  that  the  vessel  was  ori- 
ginally built  for  a  ship  of  war,  and  was  easily  convertible 
to  *  warlike  purposes ;  and  it  is  established  ^  in  evidence,  that  [  *  330  ] 
the  master  conversed  with  several  persons  on  this  subject, 
and  disclosed  an  intention  of  selling  her  at  the  Isle  of  France.  The 
conversation  which  the  master  is  reported  to  have  held,  was  to  this 
effect :  "  That  he  heard  that  he  was  suspected  by  the  governor,  for 
having  said  that  he  would  sell  his  ship  at  the  Isle  of  France ;  that 
he  should  have  no  objection  to  repeat  the  same  to  the  governor  him- 
self, for  such  ships  were  much  wanted,  and  he  should  sell  her  well  for 
a  privateer,  and  buy  another  upon  advantageous  terms."  The  only 
objection  that  is  made  to  this  evidence  is,  that  it  comes  from  persons 
examined  in  an  irregular  manner.  In  admitting  such  evidence  to  be 
read,  the  court  would  certainly  not  hold  itself  bound  by  it,  in  the 
same  degree  as  by  evidence  taken  in  the  usual  and  regular  mode ; 
but  it  would  have  been  a  great  satisfaction  to  the  court,  to  have  seen 
any  disclaimer  of  the  imputation  on  the  part  of  the  master.  No 
notice  is  taken  of  it  in  his  affidavit,  or  in  the  letter  which  he  wrote 
to  the  governor ;  and,  though  the  governor's  letter  to  him  had  expressly 
charged  him  with  this  conduct,  as  the  ground  of  his  detention,  no 
denial  or  contradiction  is  opposed  to  it  in  the  master's  answer. 
Nothing  appears  there  but  what  is  perfectly  consistent  with  his 


1  The  examinations  taken  at  St  Helena  contained  the  depositionfl  of  seyeral  persona 
of  character  and  reputation  in  that  place,  as  to  the  conduct  and  declarations  of  the 
master.  It  was  objected  against  the  evidence,  that  it  was  irregularly  taken,  and  from 
persons  who  were  in  no  manner  competent  to  be  introduced  as  witnesses  in  a  prize 
cause  in  the  first  instance.  But,  owing  to  the  peculiar  nature  of  the  case,  the  court 
permitted  the  depositions  to  be  read,  subject  to  all  obsenration. 
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declaration,  "  That  he  would  repeat  the  same  thing  to 
[  •  331  ]  *  the  governor  himself."     Now,  I  cannot  admit,  that  such  a 

conversation  was  proper  to  be  repeated,  or  that  it  did  not 
call  for  some  notice  and  reprehension  from  the  governor.  Here  was 
an  avowed  intention  of  going  to  sell  a  ship  to  a  belligerent ;  —  which, 
in  time  of  war,  is  at  least  a  very  suspicious  act ;  —  and  to  do  a  great 
deal  more,  —  to  sell  a  ship  which  the  neutral  owner  knew  to  be  pecu- 
liarly adapted  for  purposes  of  war,  and,  with  a  declared  expectation, 
that  it  would  be  hostilely  employed  against  this  country.  It  cannot, 
surely,  under  any  point  of  view,  but  be  considered  as  a  very  hostile 
act,  to  be  carrying  a  supply  of  a  most  powerful  instrument  of  mis- 
chief, of  contraband,  ready  made  up,^  to  the  enemy,  for  hostile  use, 
and  intended  for  that  use  by  the  seller,  and  with  an  avowed  know- 
ledge that  it  would  be  so  applied.  It  is  not  altogether  improper  to 
observe,  also,  on  the  manner  in  which  this  intention  was  declared ; 
since  the  malignant  nature  of  such  a  purpose  was  not  a  little  in- 
creased by  the  indecent  levity  with  which  the  master  expressed  him- 
self, "  that  she  would  be  seen  playing  round  the  East  India  Com- 
pany's ships  in  the  Bay  of  Bengal  next  season."  It  is  surely  no 
breach  of  charity  to  impute  the  most  unfavorable  intentions  to  such 
a  conduct ;  and  if  transactions  are  in  themselves  of  a  questionable 
nature,  such  declarations  are  quite  sufficient  to  determine  their  true 
color  and  complexion.  There  was  also  another  act  of  improper 
behavior,  in  the  communication  which  this  master  held  with  the 
French  prisoners  at  St.  Helena*,  and  in  taking  letters  from  them  to 

be  delivered  at  the  Isle  of  France.  In  his  affidavit,  he  says, 
[  *  332  ]  that  among  the  *  papers  were  some  letters  which  he  openly 

received  in  the  company  of  an  officer  of  a  British  East 
India  ship ;  that  they  were  delivered  up  on  the  2d  of  August,  and 
returned  to  him,  with  an  assurance  from  the  British  officers  that  they 
were  perfectly  honorable,  and  that  he  had  received  them,  knowing 
nothing  of  their  contents."  They  were  addressed  to  persons  in  the 
highest  official  situations  at  the  Isle  of  France,  both  civil  and  mili- 
tary, to  whom  communications  of  a  political  tendency  were  likely  to 
be  made ;  and,  if  any  such  assurance  was  given  to  him,  that  there 
was  nothing  improper  in  taking  such  letters,  I  think  it  was  rather 
improperly  given,  because  I  cannot  but  consider  it  to  have  been  an 
act  of  great  indiscretion  in  the  person  who  took  these  letters,  under 


1  In  the  case  of  The  Brutus,  Rutherford,  Lords,  July  27, 1804,  a  ship,  recently  built 
for  war,  as  not  fit  for  commerce,  and  going  to  the  Havanna  to  be  sold,  was  condemned 
as  contraband.    See  &rther  note  in  the  Appendix.    [No.  L] 
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such  circumstances  as  are  here  described,  without  previous  permis- 
sion, and  under  a  total  ignorance  of  their  contents.  The  governor's 
letter,  I  perceive,  complains  of  this  conduct ;  and  I  cannot  but  con- 
sider it  to  have  been  an  act  of  very  officious  and  undue  interference 
on  the  part  of  a  neutral  master. 

The  ship  was  seized,  by  the  order  of  the  governor,  on  the  1st  of 
August,  and  from  that  time  the  hand  of  force  was  upon  her.     She 
was  not  restored  to  the  claimant,  nor  left  at  liberty  to  proceed  on  her 
voyage  after  that  time.     A  negotiation,  it  seems,  had  originally  com- 
menced for  the  purchase  of  some  of  the  provisions  by  way  of  pre- 
emption ;  and,   on    an    understanding,   founded    on    the    repeated 
representation  of  the  master,  that  there  were  not  more  than  nine  or 
ten  barrels  of  tar  on  board,  which  the  governor  consented  to  take. 
On  proceeding  to  the  execution  of  this  agreement,  the  fact  turned 
out  to  be,  that  there  were  twenty-nine  barrels  on  board ; 
and  the  only  *  answer  or  apology  that  is  made  for  this  [  *  333  ] 
excess  is,  that  the  mate  had  deceived  the  master  as  to  the 
quantity  before  sold.     Could  this  be  the  fact  ?     Here  is  a  noxious 
article  found  on  board ;  and  it  is  impossible  that  the  master  should 
not  have  known  how  much  he  had  on  board  when  he  left  America. 
He  was,  indeed,  bound  to  know  it,  and  cannot  be  heard  to  2|.ver  an 
ignorance  of  that  fact,  since  there  would  be  an  end  of  the  treaty,  if 
a  master  could  be  allowed  to  say,  I  am  going  to  a  belligerent  port, 
but  I  do  not  know  what  I  carry,  and  by  that]  ignorance  should  be 
admitted  to  justify  the   carrying  of  contraband.     The  excuse  is 
equally  inadmissible,  that  he  did  not  know  how  much  remained 
unsold.     If  he  was  going  to  the  Isle  of  France,  he  was  bound,  also, 
to  know  how  much  he  had  on  board  at  that  time;  otherwise  a 
master  would  have  nothing  to  do  but  to  touch  at  an  English  port, 
and,  under  the  cover  of  ignorance,  carry  whatever  he  pleased  to  the 
enemy.     The  very  stipulations  of  the  treaty  estop  him  from  plead- 
ing ignorance  in  such  a  case.     But  it  is  said,  that  he  could  have  no 
fraudulent  intention,  because,  as  he  had  entered  into  an  agreement 
that  the  governor  should  take  the  whole  cargo,  the  fact  would  speedily 
appear  that  he  had  so  many  barrels  of  pitch  and  tar  on  board.     It 
may  be  asked,  why  then  did  the  mate  deceive  him  ?     If  it  was  a 
matter  not  to  be  concealed,  why  was  any  deceit  practised  about  it  ? 
In  the  next  place,  it  is  to  be  observed,  that  he  had  reported  the 
smaller  quantity  to  the  governor  when  he  applied  for  a  permission  to 
clear  out  to  the  Isle  of  France,  and,  having  made  this  declaration,  he 
might  think  himself  bound  to  adhere  to  it ;  or  he  might  hope,  that, 
upon  an  agreement  to  take  the  whole  cargo,  the  excess  of 
quantity  would  not  be  rigorously  examined.     The  fact  *  how-  [  *  334  J 
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ever,  proved  otherwise.  In  proceeding  to  unliver  the  cargo,  the 
discovery  is  made,  that  there  were  twenty-nine  barrels  on  board ; 
an  immediate  alarm  is  taken,  the  unlivery  is  discontinued,  and  the 
governor  informs  the  master  that  he  cannot  be  permitted  to  proceed 
farther  in  the  prosecution  of  his  voyage  to  the  Isle  of  France.  At 
the  same  time  a  proposal  is  made  to  purchase  the  vessel ;  but  this 
offer  afterwards  went  off  on  a  dispute  about  the  terms. 

Upon  this  collection  of  facts,  three  questions  arise :  1st.  Whether 
this  quantity  of  pitch  and  tar  could  be  lawfully  carried  to  the  Isle  of 
France,  more  especially  connected  as  it  was  with  an  intention  of 
selling  the  ship  herself,  also,  for  purposes  of  war,  in  the  enemy's  port? 
This  question  will  depend,  in  some  measure,  upon  another.  Whether 
the  quantity  could  be  considered  as  intended  for  the  ship's  use,  and 
only  as  stores  ?  Now,  I  cannot  but  think  that  it  was  more  than  can 
fairly  be  considered  as  stores  ?  Persons  are  not,  under  the  pretence 
of  a  voyage  round  the  world,  to  carry  as  much  as  they  please  of 
articles  of  this  noxious  nature,  and  then  sell  them  at  different  ports, 
where  they  may  immediately  become  convertible  to  purposes  of  war. 
The  term,  stores,  is  to  be  liberally  interpreted  ;  but  still  it  must  be  so 
understood,  as  to  be  capable  of  something  like  a  definitive  construc- 
tion. Twelve  barrels  had  been  before  disposed  of  at  St  Helena,  as 
part  of  the  cargo,  and,  therefore,  it  is  quite  impossible  to  suppose  that 
the  whole  quantity  was  originaJly  intended  as  stores.  When  it  is 
connected  with  the  act  of  concealment  of  the  quantity  on  board,  the 
inference  becomes  more  strong,  that  the  remainder  was  likewise  in- 
tended for  the  purpose  of  sale  at  the  Isle  of  France.  It  may 
[  *  335  ]  be  asked,  what  a  person  was  to  do  in  *  this  situation,  mean- 
ing to  act  fairly,  and  being  disappointed  of  selling  the  whole 
quantity  at  St.  Helena  ?  The  answer  is  obvious ;  he  ought  to  have 
declared  the  quantity,  and  to  have  requested  permission  to  seU,  or 
deposit  for  sale,  such  part  as  exceeded  the  proportion  of  stores,  upoa 
the  island.  Such  a  precaution  will  appear  still  more  reasonable, 
when  we  are  told  that  th,e  original  value  of  the  whole  quantity  was 
not  more  than  ten  or  fifteen  pounds.  The  inconvenience,  or  loss  of 
selling  a  part  to  disadvantage  there,  would  have  been  very  trifling ; 
and,  with  this  small  sacrifice  to  the  obligations  of  the  treaty,  he 
might  have  gone  on  with  security,  and  without  incurring  any  of  the 
imputations  which  have  been  since  charged  upon  him.  Instead  of 
pursuing  this  prudent  conduct,  the  master  is  induced  to  misrepre- 
sent the  quantity  throughout,  whatever  be  the  cause  of  that  misre- 
presentation ;  and  I  think  it  must  have  been  so  misrepresented,  for 
the  purpose  of  obtaining  a  clearance  to  the  Isle  of  France,  which  it 
could  not  be  supposed  that  the  governor  would  have  granted,  if  the 
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whole* quantity  had  been  disclosed.  Having  once  so  reported,  the 
master  was  under  the  necessity  of  adhering  to  his  first  account,  until 
the  actual  disclosure,  and  then  it  was  to  be  said  in  explanation,  that 
it  must  be  taken  to  be  as  a  mistake,  and  that  it  could  not  be  otherwise. 

The  second  question  which  arises  from  this  statement  of  facts  is, 
whether  the  seizure  was  made  at  a  time  when  the  intention  of  going 
to  the  Isle  of  France  was  suflSciently  carried  into  execution?  If  there 
was  any  original  design  of  going  to  the  Isle  of  France,  it  is  clear 
that  the  master  had  already  completed  part  of  the  voyage,  and  that 
the  vessel  was  actually  unmoored  in  further  prosecution  of 
it  when  the  seizure  was  made.  The  original  *  papers  all  [  *  336  ] 
express  a  destination  to  the  Isle  of  France,  and  the  fact 
afterwards  turns  out  to  be  agreeable  to  that  representation.  The 
coincidence,  at  least,  is  very  striking,  and  affords  strong  grounds  to 
presume  that  the  original  destination  was  absolutely  to  the  Isle  of 
France.  But  supposing  that  it  was  only  of  a  shifting  nature,  and 
that  it  was  merely  eventual ;  that,  in  law,  would  be  quite  sufficient ; 
and  that,  at  least,  must  be  taken  to  have  been  the  design  of  the  par- 
ties. The  governor  supposed  it  to  have  been  more;  and  that  the 
vessel  came  into  St  Helena  only  to  clear  decks  and  facilitate  her 
course.  It  is,  however,  not  necessary  to  inquire  whether  this  suspi- 
cion of  the  governor  was  well  founded  or  not;  because  if  the  inten- 
tion was  no  more  than  this, — "  I  will  go  and  sell  pitch  and  tar  at  St. 
Helena,  if  I  can ;  and  if  I  cannot,  I  will  go  on  with  them  to  the  Isle 
of  France  and  sell  them  there,"  —  that  is  an  unlawful  purpose,  and 
every  step  taken  in  the  prosecution  of  such  a  design  is  an  unlawful 
act.  The  interposition  of  an  English  port  would  not  make  it  inno- 
cent. Part  of  the  projected  scheme  had  already  been  executed ;  a 
clearance  had  been  obtained,  and  the  vessel  was  actually  unmoored 
and  in  prosecution  of  the  latter  part  of  the  purpose,  when  the  hand  of 
the  governor  was  laid  upon  her. 

The  remaining  question  is,  whether  the  illegal  act,  which  I  am  of 
opinion  did  sufficiently  exist  at  the  time  of  seizure,  has  been  defeated, 
or  in  any  degree  altered,  by  any  thing  which  has  passed  since  between 
the  governor  and  the  claimant?     On  this  point  it  might  be  sufficient 
to  observe,  that  the  governor  had  no  authority  for  any  such  purpose  ; 
because,  if  the  king  was  entitled  to  any  interest  by  virtue  of  this 
seizure,  if  his  right  was  once  vested,  no  act  of  this  gentle- 
man, in  the  capacity  of  an  officer  of  the  East  India  *  Com-  [  *  337  ] 
pany's  settlement  at  St.  Helena,  could  dispossess  the  king, 
and  defeat  his  title  to  confiscation,  which  had  already  accrued.     It 
may  be  farther  observed,  also,  on  the  fact  that  the  treaty  between  the 
governor  and  the  master  proceeded  on   a  supposition  that  every 
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thing  relative  to  the  cargo  was  fairly  transacted,  and  that  the  quan- 
tity of  pitch  and  tar  was  not  more  than  seven  or  eight  barrels,  as 
represented  in  the  master's  declaration.     Grounds  of  dissatisfaction 
might  exist  as  to  the  ship,  and  as  to  the  conduct  of  the  master  at  the 
island,  but  no  suspicion  had  arisen  as  to  the  cargo  till  the  unlivery 
discovered  this  concealed  quantity  of  pitch  and  tar.     Upon  this  dis- 
closure, the  governor  informed  the  master  that  he  could  not  be  per- 
mitted to  go  on.     He  directed  the  ship  and  cargo  to  be  seized,  and 
immediately  proceeded  to  take  the  examinations ;  and,  under  the 
particular  circumstances  of  the  case,  he  acted,  in  my  opinion,  wisely 
and  warrantably  in  so  4oing.     What  the  master  means  by  saying, — 
"  That  he  applied  to  the  governor  to  know  why  his  ship  was  seized, 
but  that  he  could  get  no  answer,"  —  I  am  at  a  loss  to  conceive, 
when  this  very  charge  was  contained  in  the  governor's  letter,  and 
there  appears  to  have  been  no  denial  on  the  part  of  the  master.     A 
farther  negotiation  commenced  respecting  the  purchase  of  the  ship, 
with  a  lenity,  on  the  part  of  the  governor,  which  is  rather  to  be 
deemed  excessive  ]  because  payment  for  the  rest  of  the  cargo  and  for 
the  ship  would  be  money  thrown  away  if  the  pitch  and  tar  were  con- 
traband, inasmuch  as  the  carrying  of  contraband,  so  concealed,  would 
work  the  forfeiture  of  the  ship  and  cargo  belonging  to  the  same 
owners.      The  negotiation,  however,  goes  off,  and  the  ship  is  sent 
to  this  country  for  legal  adjudication ;  and  upon  the  legal 
[  •  338  ]  •  result  of  the  whole  circumstance,  taken  together,  the  case 
is  now  to  be  decided.     The  governor  may  have  seized  and 
released,  and  agreed  to  purchase,  and  have  seized  a^in  mille  modiSj 
without  affecting  the  real  merits  of  the  case.      If,  therefore,  the 
governor's  conduct  had  been  ever  so  inconsistent,  and  had  flowed 
from  the  most  ignorant  and  capricious  tyranny,  it  would  be  a  consi- 
deration to  whic|i  I  am  not  at  liberty  to  advert  in  deciding  the  pre- 
vious question,  whether  the  claimant's  property  is  liable  to  condem- 
nation.   But  if  I  was  to  take  upon  me  to  pronounce  upon  the 
actions  of  the  governor,  I  should  say  that  I  see  nothing  in  his  con- 
duct but  an  extreme  lenity,  which  has  produced  the  only  embarrass- 
ments under  which  the  case  labors,  since,  exclusive  of  these  embar- 
rassments, it  is  a  most  simple  question.     In  my  opinion,  these 
embarrassments  arc  not  sach  as  substantially  interfere  with  the  real 
merits  of  the  case.    Those  merits  consist  in  these  circumstances,  that 
this  pitch  and  tar  was  going  with  an  original  destination,  either  posi- 
tive or  eventual,  to  the  Isle  of  France;  that  the  part  owner  and 
master  professed,  and  had  commenced,  his  intention  of  going  thither, 
dissembling  the  quantity  of  these  articles  which  he  had  on  board ; 
that  he  had  also  professed  an  intention  of  selling  his  ship  there, 
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expressly  for  the  purpose  of  being  used  as  a  French  privateer  against 
the  commerce  of  this  country ;  and  that  nothing  but  the  interposi- 
tion of  British  authority  obstructed  the  complete  execution  of  this 
hostile  purpose.     Under  this  view  of  the  case,  I  am  of  opinion  that 
the  property  is  subject  to  condemnation.     If  I  am  wrong  in  my  deci- 
sion, I  am  happy  to  think  that,  from  the  nature  of  the  proceedings  in 
this  case,  the  parties  will  have  the  benefit  of  two  remedies  : 
they  may  either  *  resort  to  the  Court  of  Appeal,  as  in  ordi-  [  *  339  ] 
nary  cases,  if  I  have  put  too  rigorous  an  interpretation 
upon  the  evidence  before  me ;  or,  as  condemnation  will  pass  to  the 
crown,  the  property  having  been  taken  in  port,  they  may  apply  imme- 
diately to  the  liberality  of  the  crown,  which  is  in  the  habit  of  grant- 
ing indulgence  in  many  cases,  to  mitigate  the  effect  of  that  sentence 
of  condemnation  which  the  strict  rule  of  law  unavoidably  compels 
me  to  pronounce. 


The  Drie  Gebroeders,  Vandyk. 
December  12, 1804. 

Joint  capture.    Flea  of  constmctiye  assistance,  on  behalf  of  a  king's  ship,  sustained  on  the 
fact  of  being  in  sight,  though  at  anchor,  under  the  circumstances  of  the  case.^ 

This  was  a  case  of  joint  capture,  on  the  demand  of  his  Majesty's 
cutter.  The  Swift,  to  share  in  a  prize  captured  18th  June,  1801,  by 
the  boat  of  The  Fly,  privateer,  in  the  road  of  Alderney,  in  the  sight 
of  The  Swift,  whilst  the  privateer  and  the  cutter  were  both  at  anchor 
and  becalmed. 

On  the  part  of  the  actual  captor,  Arnold  and  Daubeny  contended — 
That  the  cutter  could  not  maintain  a  right  to  share  in  this  capture, 
since  there  was  not  that  animus  capiendi  which  is  necessary  to  con- 
stitute an  interest  in  prize ;  still  less  had  she  the  power  of  giving 
assistance,  as  the  ship  herself  was  becalmed,  and  the  commander, 
Lieutenant  Mounsey,  had  taken  the  boat  on  shore  for  the  purpose  of 
purchasing  provisions.  The  prize  finding  the  flood  to  make 
where  she  lay,  about  eight  *  o'clock  in  the  morning  had  got  [  *  340  ] 
under  weigh,^  and  had  been  pursuing  a  course  directly  from 


1  [For  cases  respecting  joint  captures,  see  note  to  The  Nordstem,  1  Acton,  128.] 
9  This  &ct  was  denied  on  the  other  side ;  but  it  was  admitted  that  the  prize  was 
endeayoring  to  move  a  little  farther  from  the  rocks  when  she  was  seized. 
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The  Swift  about  an  hour  before  the  boat  of  The  Fly  could  put  off, 
which  was  not  till  nine  o'clock,  when  the  flood  began  to  make  where 
she  lay.  The  prize  would  have  effected  her  escape  before  The  Swift 
could  have  been  in  a  situation  to  render  any  assistance.  There  was, 
therefore,  no  act  done  nor  any  intention  manifested,  by  which  the 
common  foundation  of  constructive  assistance,  the  prospect  of  inti- 
midation or  assistance,  could  be  said  to  be  held  out  to  the  different 
parties,  so  as  to  entitle  the  cutter  to  maintain  an  interest  in  the 
capture. 

On  the  part  of  The  Swift,  the  King's  Advocate  and  Swabey.  It  is 
admitted  that  the  cutter  was  in  sight  at  the  time  of  capture,  but 
undoubtedly  the  presumption  arising  from  that  circumstance  may  be 
repelled  as  it  has  been  frequently  held,  by  a  contrary  course,  and  by 
other  circumstances  of  a  positive  nature ;  inasmuch  as  acts  of  a  posi- 
tive nature  may  fairly  be  taken  as  a  declaration  of  an  intention  not  to 
partake  or  meddle  in  the  seizure.  But  no  such  inference  can  arise 
from  the  mere  circumstance  of  being  at  anchor,  more  especially  in  a 
case  like  the  present,  when  both  the  vessels  were  in  the  same  situ- 
ation, and  were  waiting  for  a  wind  to  enable  them  to  make  the  cap- 
ture.    In  such  a  situation,  the  animus  capiendi  must  be  presumed ; 

and  the  movement  of  the  prize,  if  it  were  admitted,  would 
[  *341  ]  *not  vary  the  case  so  as  to  defeat  the  consequences  arising 

from  such  an  intention.  It  is  said  that  the  lieutenant  had 
gone  on  shore,  and,  by  that  act,  might  be  supposed  to  have  aban- 
doned all  design  of  seizing.  But  taken  in  conjunction  with  the 
moral  certainty  that  existed,  of  the  prize  not  being  able  to  escape 
The  Swift,  when  the  tide  set  in,  it  was  merely  an  intermediate  act, 
scarcely  to  be  considered  as  a  postponement  of  the  seizure,  much 
less  as  an  abandonment  of  the  design.  The  purpose  of  abandon- 
ment is  also  contended  to  be  inferred  still  more  strongly  from  the 
commander  of  The  Swift  continuing  on  shore  till  after  the  tide  had 
turned  again.  In  so  doing,  it  is  said  he  waived  the  opportunity  of 
reaching  the  vessel,  if,  in  fact,  he  had  ever  entertained  the  intention 
of  sending  the  boat  on  board  at  higlf  water.  But  it  must  be  recol- 
lected, also,  that  the  boat  of  The  Fly,  whi^^h  lay  nearer,  had  gone  to 
the  prize  in  the  mean  time,  and  that  this  movement  had  been  per- 
ceived by  the  officer  on  shore.  That  circumstance  would  remove  the 
necessity  of  proceeding  to  make  an  actual  seizure,  though  it  could 
not  affect  his  right,  as  a  constructive  captor,  to  all  the  benefits  usually 
attending  the  being  in  sight  at  the  time  of  seizure. 
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Judgment. 
Sir  W.  Scott.  In  this  case  it  is  certain  that  the  privateer  was 
the  actual  captor,  and  also  a  meritorious  captor,  as  the  object  was 
not  effected  without  considerable  exertion.  It  is  equally  certain  that 
the  king's  ship  was  in  sight  at  the  time.  On  behalf  of  a  king's  ship, 
this  circumstance  alone  is  generally  held  suflScient  to  found 
a  claim  of  joint  capture,  and  to  raise  a  legal  *  presumption  [  *  342  ] 
of  the  animus  persequendi^  which  is  not  so  readily  attri- 
buted to  private  ships  of  war.  They  go  out,  principally,  on  specula- 
tions of  interest,  and  are  not  called  upon  to  exert  those  prompt  hos- 
tilities, on  every  occasion,  to  which  king's  ships  are  in  duty  bound, 
by  the  nature  of  their  service.  As  to  king's  ships,  however,  it  is 
undoubtedly  true  that  the  presumption  may  be  repelled  by  contrary 
circumstances,  tending  to  show  that  there  was  either  no  knowledge 
of  the  capture  that  was  going  on,  or  no  intention  to  partake  in  it ; 
in  fact,  that  there  was  no  active  or  constructive  assistance.  In  one 
case,  the  Lords  of  Appeal  decided  that  the  act  of  steering  a  contrary 
course  would  have  the  effect  of  repelling  the  force  of  any  inference 
raised  on  the  mere  presumption  of  law ;  and  other  cases  might  be 
put,  short  of  that,  which  would,  I  conceive,  have  the  same  effect 
As  if  a  king's  ship  was  lying  in  harbor,  utterly  ignorant  of  the  occur- 
rence, with  her  men  dispersed  and  sails  unset.  In  the  present  case, 
for  instance,  if  no  one  had  been  left  on  board  cognizant  of  what  was 
going  on,  it  might  have  been  a  circumstance  that  would  have  justi- 
fied the  application  of  the  same  rule.  But  the  facts  upon  which  this 
claim  is  founded  are  very  different.  Here  was  a  man-of-war  going 
towards  Guernsey,  as  was  the  privateer^also  in  the  same  course; 
they  both  came  to  an  anchor,  being  becalmed ;  but  both  entertaining 
the  intention  of  prosecuting  their  voyage  when  a  breeze  should 
spring  up.  The  commander  of  the  king's  cutter  went  on  shore ;  but 
it  is  proved  that,  before  he  went,  he  gave  orders  "  that  the  vessel  in 
sight  might  be  watched,  that  at  a  proper  time  she  should  be  boeurded, 
and  a  signal  should  be  made  to  him  if  she  should  weigh 
anchor."  It  is  evident,  therefore,  that  the  *  prize  had  been  [  *  343  ] 
an  object  of  attention  to  the  king's  ship ;  and  the  master 
adds,  that  he  kept  a  watch  upon  her,  and  kept  his  sails  hoisted 
to  be  in  readiness,  "  if  a  resistance  had  been  made  to  the  boat  which 
was  perceived  to  go  off  to  her  from  the  privateer,  or  if  there  had  been 
any  attempt  to  escape."  K  there  is  any  truth  in  this  evidence,  it  is 
impossible  to  contend  that  there  was  no  intention  to  pursue.     The 


1  Supra^  La  Flore,  p. 
20* 
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chief  circumstance  on  which  any  reliance  has  been  placed  is,  that 
the  commanding  officer,  Lieutenant  Mounsey,  went  on  shore,  as  he 
says,  to  reconnoitre  the  prize,  and  to  perform  other  services.  But, 
considering  that  such  directions  were  left,  and  that  the  state  of  the 
winds  insured  almost  a  moral  certainty  of  affording  assistance  when 
it  should  be  required,  I  think  much  stress  is  not  to  be  laid  on  that 
fact.  The  privateer  did  not  put  herself  in  motion,  but  sent  her  boat, 
with  eight  men.  And  it  is  to  be  observed  that  there  were  seven  men 
on  board  the  prize,  who  might,  probably,  have  resisted,  if  it  had  not 
be^n  deemed  hopeless  from  a  view  of  the  assistance  which  was  to  be 
expected  from  the  cutter.  The  subsequent  conduct  of  the  party, 
also,  is  not  immaterial,  as  showing  what  was  the  intention  of  The 
Swift^  As  soon  as  the  wind  and  tide  served,  both  ships 
[  *  344  J  got  *  under  weigh  to  proceed  to  Guernsey ;  and,  on  the  very 
first  meeting.  Lieutenant  Mounsey  took  measures  to  assert 
his  claim.  It  is  not  necessary  that  the  eye  of  the  captain  of  the 
king's  ship,  who  was  on  shore,  should  be  on  the  vessel  at  the  precise 
moment  of  seizure ;  though,  according  to  some  parts  of  the  evidence, 
even  that  circumstance  was  not  wanting.  It  is  sufficient  that  those 
on  board  were  left  with  proper  directions,  and  that  they  exercised  a 
general  attention  on  the  object,  with  a  view  to  the  capture,  when  a 
proper  opportunity  should  offer.  On  the  facts  of  this  case,*  I  am  of 
opinion  that  there  are  no  circumstances  shown  which  can  have  the 


*  An  objection  had  been  taken  to  the  evidence  of  the  mate  of  The  Swifl,  examined 
under  a  release,  on  the  ground  that  he  still  confessed  that  he  expected  to  share  in  the 
prize.  His  words  were :  — "  That  the  deponent  knows  that  he  has,  by  the  said 
release,  divested  himself  of  all  legal  claim  to  any  part  of  the  said  capture ;  but  that 
he  expects,  should  the  said  W.  Mounsey  succeed  in  this  cause,  that  he  will  be  liberal, 
and  suffer  the  deponent  to  receive  h'ls  share  of  the  said  capture/'  It  was  answered, 
that  this  objection  went  only  to  the  credit,  and  not  to  the  competency  of  fhe  witness, 
and  that  it  had  been  so  held  in  several  cases,  both  in  this  court  and  the  Court  of 
Appeal.  Objection  overruled.  So  in  the  case  of  The  San  Jose,  5th  February,  1806. 
fiat  note  the  distinction  in  the  case  of  The  Amitie,  Yilleneuve,  21st  February',  1806. 
The  King's  Advocate  objected  to  the  evidence  of  one  witness,  that,  in  his  answer  to 
the  sixth  interrogatory,  he  had  acknowledged  "  that  he  cannot  say  that  he  is  not  inte- 
rested, inasmuch  as  he  conceives  he  will  be  entitled  to  share  if  his  vessel  was  pro- 
nounced a  joint  captor,  though  he  had  signed  a  release."  On  the  other  side,  Laurence 
contended  that  as  he  was  clearly  not  interested,  the  effect  of  his  impression  was  no 
more  an  objection  in  this  case,  than  in  those  in  which  the  expectation  depended  only 
on  the  bounty  of  the  parties.  But  the  court  rejected  the  evidence,  observing :  —  "I 
have  always  understood  the  distinction  in  these  courts  to  be,  that  if  the  witness  says 
only  that  he  expects  to  share  from  the  bounty  of  the  captors,  he  is  not  disqualified  or 
rendered  incompetent^  whatever  may  be  the  deduction  of  credit  to  which  he  is 
exposed.  But  if  he  thinks  himself  entitled  in  law  he  acts  under  an  impression  of 
interest,  which  renders  him  incompetent,  however  erroneous  that  opinion  may  be." 
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effect  of  ousting  the  claim  of  the  king's  ship,  founded  on  the  general 
presumptions  of  law ;  and,  therefore,  I  shall  pronounce  for  the  inte- 
rest of  The  Swift  to  share  in  this  capture. 


*  INSTANCE  COURT.  [  *  345  ] 

The  Thames,  Drummond. 

January  29,  1805.  ^ 

Case  of  collision.    Damages  and  costs. 

This  was  a  case  of  collision,  on  a  suit  brought  by  the  late  master 
and  owner  of  the  coble,  or  fishing  smack.  The  John  and  Mary, 
against  the  owner  of  The  Thames,  sloop.   • 

The  act  of  court  alleged  that  about  ten  o'clock  in  the  morning 
of  the  11th  of  October,  1803,  the  said  coble  was  off  the  port  of  Great 
•  Yarmouth,  steering  about  north-north-east,  hauled  close  to  the  wind, 
for  the  purpose  of  getting  the  land  on  boad,  with  a  fresh  breeze  from 
the  north-west  by  north,  at  which  time  the  sloop  (The  Thames)  was 
sailing  to  the  southward  with  the  wind  free,  and  drove  against  the  said 
coble,  and  struck  the  same  with  such  violence  on  her  starboard  bow, 
that  the  said  coble  soon  afterwards  sunk,  and  was  totally  lost,  with  all 
her  fishing  nets  and  three  lasts  of  herrings,  stores,  &c.,  and  that  the  loss 
of  the  said  coble  was  solely  occasioned  by  the  misconduct  of 
the  crew  of  the  said  sloop.^     The  *  different  representations  [  *  346  ] 


1  On  the  part  of  The  Thames,  the  circumstances  of  the  apcident  were  stated  in  the 
following  manner :  That  the  said  vessel,  The  Thames,  Drummond,  master,  sailed  on 
the  9th  of  October,  1803,  from  Dimdee,  bound  to  London,  with  a  cargo  of  various 
goods,  and  that  during  the  said  voyage,  to  wit,  on  the  11th  of  the  said  month,  about 
ten  o'clock,  a.  m.,  the  said  ship  being  then  between  Easiness  and  Orfordness,  with  all 
her  sails  set  that  would  stand,  with  a  fresh  breeze  of  wind  from  the  north-west,  steering 
west  by  west,  the  said  Francis  Drummond  being  desirous  of  learning  if  there  were  any 
French  privateers  on  the  coast,  resolved  to  speak  a  fishing-coble,  which  he  perceived 
at  about  three  miles  distance,  on  his  weather  bow,  standing  to  the  northward,  and  for 
that  purpose  directed  the  man  at  the  helm  of  The  Thames  to  haul  her  close  to  the 
wind,  which  was  done  accordingly.  That  Robert  Hepburn,  the  mate,  soon  after 
waived  his  hand  to  the  coble,  to  speak  her ;  that  at  such  time,  and  until  the  accident 
hereafter  mentioned  happened,  there  were  but  two  men  on  the  coble's  deck;  that 
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of  the  parties  were  supported  by  affidavits.     As  it  was  a 
[•347]  question  depending  very  •much  upon  technical  skill  and 
experience  in  navigation,  at  the  application  of  the  parties, 
the  assistance  of  a  Trinity  master  was  requested. 

On  this  day.  Captain  Huddart  attended  in  compliance  with  the 
request  of  the  court,  and  the  case  was  argued  upon  the  evidence  of 
the  facts  relied  on  in  the  different  affidavits.  Captain  Huddart  being 
then  desired  by  the  court  to  state  the  impression  which  the  evidence 
had  made  upon  him,  observed,  "  That  it  did  appear  to  him,  that  the 
representation  given  on  the  part  of  The  Thames  was  not  stated  in  a 
seamanlike  manner ;  that  The  Thames  was  described  to  be  sailing  to 
the  south*,  with  a  wind  from  the  north-west  by  north,  whilst  the  coble 
was  coming  in  a  contrary  direction ;  that  it  was  asserted,  on  the  part 
of  The  Thames  that  she  wanted  to  obtain  information  of  the  coble, 
and  to  take  in  some  herrings  from  her,  but  that  she  did  not  act  in  a 
seamanlike  manner  for  that  purpose ;  that  in  attempting  this  object 
it  did  not  appear  that  The  Thames  ever  altered  a  sail,  though  it  was 
not  to  be  expected  that  the  information  cduld  be  supplied,  and  the 
herrings  thrown  on  board,  without  any  notice  being  given  to  the 


thereupon  the  man  who  was  steering  the  coble,  instead  of  gradually  bearing  down  and 
nearing  The  Thames,  as  he  might  and  ought  to  have  done,  put  his  helm  hard  a  weather, 
in  order,  as  it  appeared,  to  go  athwart  hawse,  and  to  leeward  of  The  Thames,  then 
sailing  close  by  the  wind.  That  the  said  Francis  Drummond,  conceiving  that  the 
coble  could  scarcely  clear  The  Thames  in  that  direction,  ordered  the  man  who  was 
steering  The  Thames  to  put  the  helm  hard  a  lee,  in  order  to  throw  her  into  the  wind, 
and  thereby  to  avoid  the  coble,  which  was  immediately  done,  and  the  coble  thereby 
passed  clear  of  The  Thames  to  leeward.  It  was  fiirther  alleged,  that  if  the  said  coble 
had  continued  her  then  course,  she  could  not  have  come  on  board  of,  or  received  any 
injury  from  The  Thames,  but  that  while  passing  The  Thames,  as  aforesaid,  the  man 
who  was  steering  the  coble  quitted  the  helm,  without  any  reason  for  so  doing,  and  ran 
forwards ;  that  the  steering  of  the  coble  being  thus  deserted,  she  came  up  in  the  wind, 
and  having  great  way  through  the  water  she  ran  under  the  lee  and  larboard  bow  of 
The  Thames,  and  struck  her  own  starboard  bow  against  the  larboard  bow  of  The 
Thames,  and  struck  the  latter  with  such  vidence,  that  she  stove  in  her  own  starboard 
bow.  It  was  farther  alleged,  that  during  the  whole  period  of  the  aforesaid  transactions 
the  wind  was  north-west,  and  not  north-west  and  by  north,  and  that  if  the  said  coble 
had  been  kept  in  the  course  she  was  steering,  when  first  observed  by  The  Thames,  she 
would  have  passed  clear  of  The  Thames  to  windward ;  and  that  afterwards,  when  the 
said  coble  altered  her  course,  with  a  view  to  pass  The  Thames  to  leeward,  she  would 
have  done  so  by  The  Thames  putting  her  helm  a  lee,  as  she  did,  and  avoided  the  acci- 
dent that  liappened,  if  the  man  who  was  steering  her  had  not,  as  aforesaid,  deserted 
the  helm ;  that  The  Thames  was  navigated  in  a  proper  and  seamanlike  manner,  and 
that  the  aforesaid  accident  arose  entirely  from  the  unskilfulness,  mismanagement,  and 
negligence  of  the  master  of  the  said  coble,  or  of  the  man  who  was  steering. 
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coble  of  what  it  was  that  was  wanted;  that  in  his  opinion  The 
Thames  should  have  been  put  about,  by  which  means  all 
the  *  danger  would  have  been  avoided ;  that  it  appeared  to  [  *  348  ] 
him  that  the  loss  had  been  occasioned  by  the  bold  manoeu- 
vre of  attempting  to  run  The  Thames  all  at  once  alongside  the 
coble,  which  did  not  appear  to  have  ever  altered  her  course ;  that  the 
particular  manner  in  which  the  blow  was  stated  to  have  been  received 
on  the  starboard  bow  of  the  coble,  from  the  larboard  bow  of  The 
Thames,  could  not  have  happened  whilst  the  vessel  was  passing, 
unless  owing  to  the  improper  course  and  direction  in  which  The 
Thames  was  steered.     That,  upon  the  whole,  it  appeared  to  him 
that  the  accident  was  owing  to  the  unseamanlike  manner  in  which 
The  Thames  was  navigated. 

Judgment. 

Sir  W.  Scott.  The  court  is  very  much  obliged  to  Captain  Hud- 
dart  for  these  observations.  They  are  such  as  perfectly  concur  with 
the  opinion  which  the  court  itself  would  have  formed  on  a  more 
superficial  view  of  the  subject.  It  was  to  be  expected  from  a  gentle- 
man of  nautical  experience  that  he  would  be  able  to  form  a  judgment 
on  more  critical  grounds,  and  that  expectation  has  not  been  disap- 
pointed. '  Under  these  observations  it  remains  only  for  the  court  to 
pronounce,  that  the  coble  was  run  down  and  sunk  by  the  misconduct 
of  The  Thames,  and  that  the  loss  which  has  been  so  occasioned 
must  be  repaired. 

Costs  given. 


•  Stella  del  Norte,  Costa.  [  *  349  ] 

November  6,  1804.    January  29,  1805. 

Conjanct  expedition.  Claim  of  joint  capture,  on  the  part  of  ships  detached  from  the  cap- 
turing squadron,  alleged  by  virtue  of  the  special  nature  of  the  service  and  the  agreements 
between  iLe  Austrian  general  and  Lord  Keith,  not  sustained.^ 

This  was  a  case  on  the  admission  of  an  allegation  of  joint  cap- 
ture, on  the  part  of  the  fleet  under  the  command  of  Lord  Keith, 
claiming  to  share  in  certain  vessels  taken  by  ships  detached  from 
that  sqnadron,  to  act  in  concert  with  the  Austrian  forces  on  the  coast 


1  [For  cases  as  to  joint  capture  see  note  to  The  Nordstem,  1  Acton,  128.] 
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of  Genoa,  for  the  purpose  of  driving  the  French  forces  out  of  that 
country.  The  ship  in  question,  and  several  other  vessels,  were  cap- 
tured by  his  Majesty's  ships  The  Phaeton,  Mutine,  and  Camelion, 
coasting  along  shore,  in  cooperation  with  the  Austrian  forces,  after 
the  Austrians  had  driven  away  the  garrison  from  a  battery,  under  the 
protection  of  which  these  vessels  had  been  lying. 

On  the  part  of  the  claimants,  it  was  contended  —  That  this  case 
was  distinguished  from  ordinary  cases  of  captures  made  by  detached 
ships  out  of  sight  of  the  squadron,  by  the  circumstance  of  the  asso- 
ciated service  on  which  the  vessels  were  employed,  and  by  the  agree- 
ment between  Lord  Keith  and  the  commander  of  the  Austrian  forces, 
"  that  all  booty  made  on  that  expedition  should  be  divided  equally 
between  the  British  and  the  Austrian  forces." 

On  the  other  side,  it  was  denied  that  there  was  any  thing  in  the 

nature  of  the  service  to  raise  a  distinction  between  this 

[  *  350  ]  case  and  other  captures  by  a  *  detached  force.     That  it  was 

too  much  to  attribute  such  an  effect  to  the  vague  terms  of 

the  agreement  alluded  to,  more  especially  as  that  instrument  was  not 

before  the  court.     The  general  argument  being  comprised  in  the 

observations  occurring  in  the  judgment,  it  is  deemed  unnecessary  to 

insert  it  in  detail  in  a  case  of  this  description. 

Judgment. 
Sir  W.  Scott.  This  question  arises  on  a  capture,  which  is 
stated  in  the  allegation  to  have  been  made  in  a  conjunct  expedition, 
but  certainly  in  an  expedition  very  much  distinguished  from  those 
which  are  usually  so  denominated,  and  differing  in  two  circum- 
stances from  the  cases  of  conjunct  expedition  which  are  described  in 
the  Prize  Act.  The  first  of  these  circumstances  is,  that  it  was  a 
conjunct  expedition  between  his  Majesty's  sea  forces  and  an  allied 
army,  which  is  alone  sufficient  to  take  it  out  of  the  operation  of  the 
Prize  Act,  which  must  be  supposed  to  regard  only  such  expeditions 
as  are  undertaken  by  his  Majesty's  land  and  sea  forces.  A  second 
material  circumstance  is,  that  the  provisions  of  the  Prize  Act  point 
particularly  to  expeditions  against  some  fortress  at  land,  which  is 
accessible  by  land  on  one  side  and  by  sea  on  the  other,  against  which 
both  descriptions  of  force  are  capable  of  concurring  in  one  identical 
operation.  This  is  a  case  totally  different,  inasmuch  as  it  is  a 
capture  entirely  naval ;  for  which,  as  a  case  of  conjunct  operation, 
the  Prize  Act  does  not  provide  any  rule,  and  for  which  I  am  not 
aware  that  any   authority  can  be    derived   firom  precedents  that 
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have  •  occurred  in  the  practice  of  this  court.  As  far  as  the  [  *  351  ] 
particulars  of  the  case  may  be  taken  to  be  distinctly  stated 
in  the  allegation,  it  is  a  conjunct  expedition  of  a  much  wider  range  ; 
it  is  the  case  of  an  army  sweeping  the  shore,  and  of  a  fleet  sailing 
along  the  coast,  not  pressing  on  any  particular  point,  but  both  going 
on  progressively,  with  a  view  of  affording  mutual  assistance  against 
a  whole  country.  It  is,  therefore,  materially  difierent  from  ordinary 
cases  in  this  particular  circumstance,  that  it  is  not  easy  to  conceive 
objects  of  booty  or  prize,  as  to  which  there  could  be  any  privity  or 
cooperation  between  them.  Suppose  the  case  of  a  Russian  army 
landed  in  France,  and  supported,  as  far  as  it  was  capable  of  receiv- 
ing assistance,  by  an  English  fleet  upon  the  coast.  Though  a 
general  purpose  of  concert  and  assistance  might  subsist  between 
them,  there  would  be  many  acts  and  many  situations  in  which  there 
could  be  no  possibility  of  cooperation.  If  the  army  moved  ever  so 
little  into  the  interior,  with  a  view  of  concentrating  its  force  or  of 
taking  a  more  advantageous  position,  any  booty  taken  in  such  a 
course  would  be  a  capture,  towards  which  scarcely  any  privity  or 
communication  of  endeavor  could  subsist  between  the  two  forces,  in 
comparison  with  other  cases  of  codperation,  pointing  to  one  parti- 
cular and  identical  object.  So,  on  the  other  side,  whilst  the  army 
was  ever  so  little  retired,  a  capture  made  by  the  fleet  of  any  ships 
appearing  on  the  coast  must  be  an  act  in  which  the  army  could  have 
very  little  participation.  I  mention  these  instances  for  the  purpose 
of  showing  that  the  present  case,  in  its  full  extent,  is  rather 
of  a  novel  nature,  and  not  falling  within  the  rules  of  *  con-  [  *  352  ] 
junct  expeditions,  as  they  are  ordinarily  applied  in  this 
court  It  would,  at  least,  require  some  consideration,  therefore, 
before  the  court  could  venture  to  determine  how  far  the  provisions 
of  the  Prize  Act  are  to  be  applied,  in  all  points  and  without  reserve, 
to  govern  such  a  case.  It  is  rather  a  case  to  be  settled  by  compact 
between  the  parties,  in  which  it  would  be  extremely  desirable  that 
unanimity  should  be  secured,  and  all  cause  of  dissension  eflectually 
removed  by  previous  understanding  and  agreement ;  since  I  am  not 
aware  of  any  principle  of  law,  or  of  any  authority  from  practice,  by 
which  the  interests  of  the  several  parties  have  been  hitherto  ascer- 
tained. These  are  some  considerations  which  arise  on  the  general 
view  of  the  case,  and  I  advert  to  them  for  the  purpose  of  intimating 
how  necessary  it  would  be  for  the  court,  when  it  is  got  on  such  new 
ground,  to  have  the  facts  of  the  case  established  with  all  possible 
precision,  in  order  that  it  may  be  enabled  to  see  more  distinctly  what 
that  ground  is.  It  does  not  appear  to  me  that  the  facts  are  suffi- 
ciently described  in  this  allegation.     No  mention  is  made  of  the 
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agreement,  on  which  the  whole  cause  depends,  till  the  eighth  article, 
and  merely  in  terms  of  reference,  as  to  a  past  transaction  :  —  "  That 
it  had  been  agreed  by  General  Melas  and  Lord  Keith,  by  corres- 
pondence, that  all  booty  should  be  divided  between  them."  At  what 
time  this  correspondence  passed,  or  what  were  the  exact  terras  of 
the  agreement,  we  are  not  informed.  It  is  certainly  very  desirable 
that  the  agreement  itself  should  be  produced,  that  the  court  may  be 
enabled  to  put  its  own  legal  construction  upon  it.  It  is 
[  *  353  ]  only  *  stated,  generally,  "  that  there  had  been  such  an  agree- 
ment," and  in  these  large  terms,  "  that  the  whole  booty 
should  be  divided."  In  such  an  expedition  as  this  was,  entirely  out 
of  the  view  or  contemplation  of  the  act  of  parliament,  the  command- 
ers-in-chief of  the  several  parts  of  the  combined  forces  may,  I  think, 
be  supposed,  with  great  propriety,  to  be  invested  with  sufficient 
authority  to  make  such  an  agreement,  as  a  necessary  measure  for 
preserving  the  harmony  of  the  expedition;  and  if  that  agreement 
was  confirmed  by  their  respective  governments,  it  is  that  which  this 
court  would  consider  as  competent  to  bind  all  the  parts  of  that  force. 
It  would  be  necessary,  however,  before  any  advantage  could  be 
derived  from  the  stipulations  of  that  agreement,  that  the  agreement 
itself  should  be  very  distinctly  before  the  court. 

The  allegation  states,  "  that  the  ships  took  possession,  &c."  That 
the  army  was  in  any  way  instrumental  in  this  act  does  not  appear, 
though  something  of  that  kind  has  been  thrown  out  in  argument 
The  allegation  goes  on  to  state  what  I  conceive  was  meant  to  be  a 
ground  of  law  on  which  the  other  parts  of  this  fleet  would  be  enti- 
tled, since  this  is  not  a  proceeding  on  the  part  of  the  army,  "  that 
they  were  under  the  command  of  Lord  Keith."  Certainly  that  alone 
would  not  be  sufficient,  that  they  were  under  the  same  command,  if 
employed  on  separate  services.  It  is  stated  also,  "that  they  were 
employed  in  the  blockade  of  Genoa,  and  in  cooperating  with  the 
Austrian  forces  under  the  command  of  General  Melas."  Now,  on 
the  whole  of  this  description,  I  think,  it  would  be  going  farther  than 
the  authority  of  any  case  yet  determined  would  warrant,  to  hold, 
that  all  these  points  of  cooperation  are  to  be  combined  in 
[  *  354  ]  such  an  unity  of  purpose,  as  to  entitle  all  ^the  parts  of  *  that 
force  to  share  in  each  other's  booty.  One  part  was  em- 
ployed in  the  blockade  of  Genoa,  a  second  detachment  was  employed 
upon  the  coast  on  one  side  of  Genoa,  and  another  on  the  other  side^ 
To  say  that  all  these  services  are  to  be  cpmbined  in  one  general 
co5peration,  would  be  to  establish  a  principle  of  unity  in  conjunct 
operations,  of  a  very  large  scale,  and  far  beyond  what  the  court  is 
warranted  to  do  by  the  authority  of  any  case  that  has  yet  been  deter- 
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mined.  It  is  said,  "that  the  Austrian  forces  were  instramental  in 
driving  away  the  garrison  from  the  fqrts  by  which  the  ships  had  been 
protected,  and  that  the  capture  could  not  have  been  made  by  the 
English  ships  alone,  without  the  operation  of  the  Austrian  army." 
That,  I  think,  would  not  be  decisive  to  support  an  interest  In  the 
case  of  a  Russian  ^rmy,  which  I  have  already  suggested,  the  move- 
ments of  the  army,  though  without  reference  to  that  effect,  might 
tend  eventually  to  the  success  of  an  attack  of  ships  on  the  coasts, 
though  the  movements  were  taken  only  for  the  accommodation  of 
their  own  plans ;  yet,  on  such  a  remote  and  accidental  assistance,  it 
would,  I  think,  be  difficult  to  construct  a  claim  of  joint  interest,  on 
the  principle  of  cooperation  and  conjunct  expedition. 

There  are  two  ways  in  which  this  case  may  be  considered ;  first, 
without  any  reference  to  the  Austrian  army;  and  secondly,  with 
reference  to  that  connection,  and  thfe  effect  of  their  cooperation.  If 
the  case  is  considered  independent  of  any  connection  with  the  army, 
and  only  under  the  ordinary  grounds  of  capture  at  sea,  it  appears  to 
me  that  the  fleet  at  large  could  not  establish  a  right  to  share,  though 
Lord  Keith,  I  perceive,  seems  to  have  entertained  a  different 
impression.  On  the  other  *  supposition,  that  the  event  was  [  *  355  ] 
materially  connected  with  the  operation  of  the  Austrian 
forces,  the  effect  of  that  circumstance  must  depend  almost  entirely 
on  the  terms  of  the  agreement ;  and  I  have  already  observed,  that 
the  article  pleading  the  agreement  is  not  very  distinct  or  specific  in 
the  description  of  it.  As  it  stands  at  present,  it  states  that  "the 
whole  booty  should  be  divided."  The  word  booty,  is  in  itself  rather 
an  equivocal  term,  and  in  its  obvious  meaning  applies  more  properly 
to  capture  at  land,. and  to  the  capitulation  of  towns;  without  some 
context,  to  qualify  its  general  sense,  it  would  not,  I  think,  be  taken 
in  its  ordinary  meaning  to  point  to  captures  at  sea,  though  Lord 
Keith,  very  honorably  towards  the  Austrian  army,  seems  to  put  that 
interpretation  upon  it.  Another  expression  is,  "that  all  articles 
which  came  into  their  hands  should  be  divided."  That,  again,  is  not 
a  very  precise  phrase ;  and  it  is  always  to  be  remembered  that  the 
Austrian  forces  do  not  seem  to  have  put  that  construction  upon  it, 
since  they  are  not  before  the  court  in  any  manner  asserting  a  claim 
on  their  own  behalf,  as  arising  out  of  this  agreement.  They  are 
silent  on  the  subject;  and  by  their  silence,  they  must  be  considered 
as  disclaiming  any  interest  in  the  captures,  and  as  admitting  that 
they  did  not  understand  the  contract  to  apply  to  captures  of  this 
nature.  In  argument,  indeed,  it  has  been  attempted  to  account  for 
their  non-appearance;  but  that  is  the  suggestion  of  counsel  only, 
whilst,  on  the  other  hand,  there  is  the  fact  itself,  that  they  do  not 
VOL.  V.  21  r-  1 
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appear  to  put  forward  any  claims  on  their  own  behalf.  This  non- 
appearance must,  I  think,  be  tajfen  as  a  waiver  or  disclaimer  of  any 
such  interests.  I  must  observe,  also,  that  it  is  not  shown 
[•356]  in  what  •manner  the  agreement  was  acted  upon  in  other 
respects,  whether  in  fact  it  was  adhered  to,  or  renounced 
by  the  principal  parties  themselves.  Suppose  a  contract  between 
two  persons,  A  and  B.  If  it  was  renounced  on  the  part  of  B, 
I  do  not  see  that  it  would  be  competent  to  other  particular  per- 
sons, under  A,  that  is,  in  the  present  instance,  under  Lord  Keith, 
to  set  up  the  instrument,  and  demand  to  have  a  different  prin- 
ciple of  distribution  applied  towards  them,  and  with  reference 
only  to  other  subordinate  parties  under  it,  than  what  would  have 
prevailed,  if  no  agreement  had  been  entered  into  between  the  princi- 
pals, or  had  been  cancelled  or  become  extinct,  or  had  been  formally 
renounced.  What  the  result  might  be  of  a  demand  on  the  part  of 
the  Austrian  army,  it  will  be  unnecessary  in  the  present  instance  to 
consider,  because  there  is  no  intimation  of  a  claim  on  their  behalf. 
They  are  silent ;  and  this  silence  must  be  taken  as  a  virtual  renunci- 
ation of  every  demand  on  their  part.  That  being  the  case,  I  am  of 
opinion  that  it  is  not  competent  to  these  other  persons,  composing 
the  fleet  under  Lord  Keith,  to  set  up  the  agreement,  or  the  effect 
that  might  attend  it,  if  directly  brought  forward  and  substantiated, 
on  behalf  of  the  original  parties  themselves.  I  am  disposed,  there- 
fore, to  reject  the  allegation,  as  insufficient  in  point  of  law  to  support 
the  interest  claimed  under  it. 
Expenses  allowed  by  consent. 


[*357]  •Die  Fire  Damer,  Giese. 

February  16,  1805. 

Damage,  by  wilful  negligence  oC  the  prize-master ;  compensation. 

This  was  a  case  of  a  claim  of  costs  and  damages,  on  account  of 
injury  sustained  by  striking  on  a  rock  off  Falmouth,  owing  to  the- 
wilful  neglect  of  the  prize-master,  in  refusing  to  receive  advice  or 
take  a  pilot  on  board.  The  protest  of  the  neutral  master  stated  a 
case  of  great  violence  on  the  part  of  the  prize-master,  who  was  repre- 
sented to  have  been  almost  in  a  continued  state  of  intoxication,  and 
to  have  been  guilty  of  great  cruelty  and  misbehavior  to  the  crew  of 
the  captured  vessel.    Farther  time  had  been  repeatedly  given  to  the 
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owners  to  defend  themselves  against  this  charge.    No  affidavits  being 
now  produced  — 

On  the  part  of  the  claimant,  Laurence  and  Robinson  stated  the 
damage  which  had  been  sustained,  and  the  ill  treatment  of  the  crew, 
and  prayed  that  the  court  would  mark  this  case  by  decree  of  pecu- 
niary compensation  against  the  owners,  in  the  same  manner  as  was 
done  in  the  case  of  The  Purissima  Conception.^ 

•Judgment.  [  *  358  ] 

Sir  W.  Scott.     I  am  under  the  necessity  of  holding  this 
charge  to  have  been  sufficiently  proved  by  the  oath  of  the 
neutral  master,  unanswered  as  it  is  *  by  any  evidence  offered  [  *  359  ] 
on  the  part  of  the  owners  of  the  privateer,  since  the  cause 
first  came  on,  in  September,  1803.     That  damage  was  actually  sus- 
tained is  indeed  admitted  by  the  negotiation  which  the  agents  of 
the  owners  are  stated  to  have  been  at  one  time  disposed  to  enter 


1  Supra,  p.  33,  [and  note.] 

The  editor  takes  this  opportunity  of  introducing  the  sequel  of  that  case :  On  the  9th 
of  April,  1805,  it  came  on  again,  on  the  report  of  the  registrar  and  merchants,  stating  the 
amount  of  the  embezzlement  which  had  taken  place,  &c.  On  the  part  of  the  British 
merchant  who  had  acted  as  agent  in  claiming  the  property,  it  was  prayed  that  the 
court  would  confirm  the  report,  notwithstanding  the  Spanish  proprietors  were  now 
become  enemies,  and  had  no  longer  a  persona  standi  before  the  court.  That  it  would 
direct  the  sum  reported  to  be  brought  into  the  registry,  and  also  the  costs,  for  the  pur- 
pose of  being  paid  to  the  British  merchant,  as  an  indemnification  for  the  expenses 
incurred  by  him  in  prosecuting  the  claim.  The  King's  Advocate  stated  some  circum- 
stances in  mitigation,  on  the  part  of  the  captors.  Court.  This  was  a  case  of  great 
mbconduct  in  the  privateer,  who  made  the  seizure,  in  time  of  peace,  and  afterwards 
delayed  for  a  considerable  time  to  bring  the  case  to  adjudication.  When  it  was 
brought  on,  restitution  was  resisted  on  grounds  which  the  court  could  not  but  consider 
as  wholly  untenable.  At  the  time  of  the  former  decree,  the  charge  of  embezzlement 
was  referred  to  the  registrar  and  merchants,  and  the  question  of  costs  was  reserved. 
The  registrar  and  merchants  now  report  that  there  is  a  deficiency.  To  the  former 
decree  I  look  back  without  any  dissatisfaction,  considering  it  to  be  nothing  more  than 
what  was  due  to  the  parties,  and  to  the  honor  of  the  country.  I  am,  therefore,  dis- 
posed to  carry  that  decree  into  efiect  to  the  utmost  extent,  unless  I  am  obstructed  by 
any  principle  of  law  that  should  prevent  me  from  making  any  decree  in  favor  of  per- 
sons, who  now  stand  in  the  condition  of  alien  enemies.  But  I  think  I  can  perceive  a 
mode  in  which  I  shall  avoid  all  danger  of  violating  any  principle  of  law,  and  in  which 
I  may  expect  to  be  supported  by  the  authority  of  government.  I  shall  direct  the 
money  to  be  brought  into  the  registry  to  be  at  tlie  disposal  of  his  Majesty ;  and  I 
apprehend  it  will  not  be  difficult  to  obtain  a  license  to  enable  the  claimants  to  take  it 
out,  as  a  reparation  for  the  injury  which  the  court  has  already  pronounced  them  to 
have  received.  I  shall  direct  tiie  sum  reported  as  deficient,  and  also  the  costs,  to  be 
brought  into  court 
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into,  for  the  reparation  of  the  injury  which  the  vessel  had  received. 
It  must,  therefore,  be  pronounced  to  be  a  case  of  costs  and  damages, 
and  be  referred  to  the  registrar  and  merchants  to  report  the  amount. 
But  the  court  will  not  stop  here.  Owners  are  farther  answerable  for 
the  proper  conduct  of  the  persons  to  whose  care  they  intrust  the  con- 
duct of  their  privateer.  They  ought  not  to  put  their  vessel  into  the 
hands  of  a  person  capable  of  being  guilty  of  such  outrageous  beha- 
vior as  is  imputed  to  the  prize-master  in  this  instance,  and  is  not 
contradicted.  The  protest  was  communicated  to  the  owners  in  an 
early  stage  of  the  cause  ;  and  it  was  their  duty  immediately  to  have 
used  all  means  to  exculpate  themselves  and  their  crew.^  Since  this 
has  not  been  done,  I  must  admit  the  charge  as  proved ;  and  I  think 
I  deal  out  very  scanty  justice  by  condemning  them  in  the  sum  of 
one  hundred  guineas,  to  be  divided  amongst  the  crew  of  the  neutral 
vessel,  which  consisted  of  ten  persons.  As  to  the  distribution  of  that 
sum,  I  shall  direct  twenty  guineas  to  be  given  to  the  master,  fifteen 
to  the  boy,  who  was  particularly  the  object  of  ill  usage,  and 
[  •  360  ]  the  remainder  to  be  divided  equally  among  *  the  rest  of  the 
crew.  It  is  stated  that  the  privateer  which  made  this  cap- 
ture has  been  since  lost.  If  that  had  not  been  the  case,  I  should  cer- 
tainly have  directed  measures  to  be  taken  for  the  forfeiture  of  her 
letter  of  marque. 


The  Sacra  Familia,  Gusap. 

March -14,  1805. 

Decree  of  removal,  on  the  prayer  of  the  actaal  captor,  sustained,  notwithstanding  the  oppo- 
sition of  an  asserted  joint  captor. 

This  was  a  question  arising  on  an  application  made  on  behalf  of 
a  Liverpool  privateer,  being  the  actual  captor,  to  have  the  prize 
removed  to  Liverpool,  from  Plymouth,  where  she  had  been  brought 
by  a  king's  ship,  who  had  dispossessed  the  privateer,  under  the  pre- 
tence of  being  a  joint  captor.  A  decree  had  been  obtained  to  that 
effect  on  a  former  day ;  but  a  motion  was  now  made,  on  the  part  of 


I  It  was  said  in  excuse,  that  the  prize-master  and  other  persons,  on  whose  affidayits 
alone  they  cbuld  ground  any  defence,  had  been  absent  ever  since  on  a  voyage  to  the 
West  Indies. 
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his  Majesty's  ship  The  Uranie,  the  asferted  joint  captor,^  praying 
that  the  court  would  not  permit  the  commission  to  issue. 

On  the  part  of  the  joint  captor,  the  King^s  Advocate,  The  cap- 
ture was  made  soon  after  the  declaration  of  hostilities  against  Spain. 
The  privateer,  who  was  the  actual  captor,  had  not  a  letter  of  marque 
on  board  against  Spain.  The  Uranie  being  in  sight  at  the  time,  and 
coming  up,  took  possession  of  the  prize  under  an  erroneous  impres- 
sion, which  seems  to  have  been  very  generally  entertained 
by  the  navy,  and  which  *  is  stated  to  have  arisen  from  a  [  *  361  ] 
*  misapprehension  of  the  law  to  that  eflfect,  circulated  in  a 
late  publication.^  It  does  not  appear  that  the  master  of  the  priva- 
teer in  any  manner  opposed  the  measures  which  were  pursued  on 
the  part  of  the  joint  captor,  or  that  he  expressed  any  intention  or 
wish  to  have  the  prize  sent  to  Liverpool.  To  remove  her  to  that 
port  would  be  rather  for  the  convenience  of  the  owners  than  for  the 
benefit  of  the  joint  interest,  in  which  the  king's  ship,  though  only  a 
joint  captor,  will  partake  to  a  much  greater  extent  than  the  privateer. 
Under  these  circumstances,  and  after  an  allegation  of  joint  capture 
has  been  asserted,  it  is  hoped  that  the  court  will  not  sanction  a  mea- 
sure which  will  take  the  prize  entirely  out  of  the  view  of  the  king's 
ship ;  or,  if  it  is  thought  necessary  to  remove  her  at  all,  that  the  court 
will  direct  the  prize  to  be  brought  to  London. 

On  the  other  side,  Laurence  stated  —  That  the  commission  had 
been  already  granted ;  and  submitted,  with  reference  to  the  circum- 
stances of  the  case,  that  sufficient  cause  was  not  shown  why  that 
decree  should  be  superseded. 

♦Judgment.  ['362] 

Sir  W.  Scott.     The  question  before  me  is,  whether  I 


1 11th  June,  1806.  This  cause  came  on  to  be  heard  on  the  claim  of  his  Majesty's 
ship  Uranie,  to  share  as  joint  captor,  on  the  plea  of  being  in  sight,  when  the  claim  was 
established. 

2  "If  the  state  be  at  war  with  different  states,  it  is  necessary  that  there  should  be 
either  one  commission  including  all,  or  separate  commissions  against  each ;  otherwise, 
if  a  captain,  having  a  commission  only  against  the  French,  should  fall  in  with  and  cap- 
ture a  Spaniard,  such  capture  could  not  be  condemned  in  the  admiralty  as  lawful 
prize,  but  might  be  taken  away  by  such  man-of-war  as  should  first  fall  in  with  him." 
Spirit  of  Marine  Law,  by  John  MaxweU,  of  the  Honorable  Society  of  the  Inner  Tem- 
ple, and  late  of  the  Royal  Navy.  This  citation  is  introduced,  solely  for  the  purpose  of 
correcting  the  erroneous  intimation  of  the  last  clause,  by  the  observations  made  upon 
it  in  the  judgment  Infra,  p.  862. 
21* 
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shall  carry  into  efTect  the  decree  which  has  already  passed,  or  whe- 
ther sufficient  cause  is  shown  to  stop  the  commission  which  has  been 
granted.  It  appears  that  the  prize  was  a  Spanish  vessel  of  consi- 
derable value,  taken  by  a  Liverpool  privateer,  not  having  on  board  a 
letter  of  marque  against  Spain ;  but  the  master  must  be  presumed  to 
have  supposed  that  his  owners  would  be  active  in  their  own  inte- 
rests, and  that  they  would  use  immediate  exertions  to  arm  them- 
selves with  a  commission  against  Spain.  He  made  the  capture 
expressly  on  the  ground  of  Spanish  hostilities,  and  had  in  his  posses- 
sion the  Gazette  containing  intelligence  of  that  occurrence,  and 
showed  it  to  the  master  of  the  Spanish  vessel.  The  king's  ship' 
came  up  after  the  capture,  and  dispossessed  him.  I  am  not  disposed 
to  say  any  thing  vindictive  on  this  point,  as  the  error  seems  to  have 
been  very  general  in  the  navy,  and  to  have  been  derived  from  some 
publication  which  the  gentlemen  of  that  profession  have  been  in  the 
habit  of  considering  as  legal  authority.  The  fact,  however,  is,  that 
the  king's  ship  did  dispossess  the  privateer,  and  brought  the  prize  to 
Plymouth,  where,  on  better  advice  being  obtained,  the  possession 
was,  it  is  said,  immediately  given  up.  Proceedings  were  com- 
menced here  on  the  part  of  the  privateer,  no  appearance  being  then 
given  for  other  parties.  A  commission  of  removal  was  prayed,  and 
was  not  then  opposed.  Under  such  circumstances,  it  was  not  neces- 
sary for  the  actual  captor  to  do  more  than  state  his  wish  that  the 

prize   might  be  removed   to   Liverpool ;  the  commission 
[  •  363  ]  •  passed,  as  of  course,  under  the  usual  provisions.     That 

the  parties  should  wish  the  prize  to  be  carried  to  their  own 
port  was  very  natural ;  and  as  long  as  it  was  not  an  improper  mar- 
ket, which  Liverpool  can  scarcely  be  stated  to  be,  there  seemed  to 
be  no  ground  of  objection  on  the  part  of  the  court  Had  the  appli- 
cation been  for  a  removal  to  a  market  evidently  disadvantageous,  as 
for  instance,  to  Greenock,  or  any  other  such  port,  where  the  conve- 
nience of  the  actual  captor  would  have  been  consulted  in  opposition 
to  the  general  interest,  the  case  would  have  stood  on  very  different 
grouncTs.  An  opposition  is  now  given  on  the  part  of  the  joint  cap- 
tor, praying  that  the  prize  may  not  be  removed  to  Liverpool,  but 
that  it  may  be  brought  to  I^ondon.  To  sell  at  Plymouth  is  out  of 
the  question;  that  port  cannot  be  supposed  to  afford  a  very  bene- 
ficial market.  It  seems,  indeed,  to  be  entirely  out  of  the  intention 
of  either  of  the  parties  that  the  prize  should  remain  there ;  but  they 
are  not  agreed  as  to  the  place  to  which  she  shall  be  removed.  Now, 
in  such  a  case,  I  have  always  understood  that  the  actual  captor  is 
potior  jure.  Can  it  be  said  that,  when  he  is  desirous  of  sending  the 
prize  to  a  port  not  improper,  and  more  commodious  for  the  conve- 
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nience  of  the  owners,  a  mere  constructive  captor  should  be  at  liberty 
to  defeat  that  wish,  by  suggesting  a  market  which  may,  by  possi- 
bility, be  in  some  respects  a  little  more  advantageous.  To  allow 
such  a  power  to  the  constructive  captor  would  be  going  farther  than  I 
ever  remember  to  have  been  done.  If  the  port  to  which  the  prize  was 
intended  to  be  removed  had  been  a  port  unsuitable  in  itself, 
or  one  in  which  any  danger  of  *  embezzlement  could  be  [  *  364  ] 
apprehended,  I  have  already  said  that  it  might  afford 
grounds  for  an  opposition  of  this  kind.  In  the  present  case,  the  only 
question  which  could  be  made  is,  whether  the  privateer  expressed 
any  intention  of  sending  the  prize  to  Liverpool  in  the  first  instance, 
or  whether  it  might  not  have  been  brought  to  Plymouth  with  the 
perfect  concurrence  of  all  parties,  and  whether  the  actual  captor 
shall  be  called  upon  to  show  an  original  intention  of  going  to  Liver- 
pool. Because  if  no  such  wish  was  entertained  at  the  time  of  cap- 
ture, and  the  intention  of  carrying  her  to  Liverpool  was  only  lately 
taken  up,  in  departure  from  the  original  plan,  it  might,  perhaps,  jus- 
tify a  joint  captor  to  oppose  such  a  removal.  But  on  this  point  I 
think  it  must  be  presumed,  from  the  situation  of  the  parties  and  the 
circumstances  of  the  case,  that  such  an  intention  was,  in  fact,  enter- 
tained on  the  part  of  the  actual  captor ;  or,  if  any  doubt  can  be  sup- 
posed to  exist  on  that  head,  it  is  again  repelled  by  the  neglect  of  the 
joint  captor,  in  not  appearing  to  make  any  objection  to  the  original 
application.  I  am  of  opinion  that  the  objection,  coming  as  it  does 
at  this  late  period,  is  not  sufficient  to  induce  the  court  to  supersede 
the  commission  which  has  already  been  decreed,  and  I  have  no  hesi- 
tation in  directing  the  former  decree  to  be  carried  into  effect 


•  The  Maria,  Jackson.  [  •  365  ] 

September  18,  1805. 

Continaons  yojage  in  the  colonial  trade  of  the  enemy.    Review  of  former  cases.^    Farther 
proof  on  the  facts  of  this  case.    Ultimate  restitution. 

This  was  a  case  of  an  American  ship  which  had  come  from  the 


1  [The  chief  decisions  on  continuity  of  voyages  are,  The  Minerva,  3  C.  Rob.  229 ; 
The  Carl  Walter,  4  C.  Rob.  207 ;  The  Mercurius,  1  Edw.  53',  The  Thomyris,  Id. 


Digitized  by  VjOOQIC 


366  CASES    DETEEMINED  IN  THE 

The  Maria.    5  C.  Rob. 


Havanna  to  New  Providence,  with  a  cargo  of  colonial  produce,  and 
was  proceeding,  when  taken,  with  a  considerable  part  of  that  cargo 
on  board,  to  the  port  of  Amsterdam. 

On  the  part  of  the  captor,  the  King^s  Advocate  and  Laurence  ad- 
verted to  the  general  principle  of  law  that  had  been  applied  to  this 
class  of  cases ;  and  to  the  necessity  of  adhering  to  it,  in  proportion  as 
the  activity  employed  in  this  course  of  trade  on  the  part  of  the  mer- 
chants in  America,  and  the  interests  which  the  enemy  ^  had 
[  *  366  ]  derived  in  encouraging  such  a  trade,  became  *  every  day 


17;  The  Matchless,  1  Hagg.  Ad.  R.  106;  The  Jonge  Pieter,  4  C.  Rob.  83 ;  The  Ebe- 
nezcr,  6  C.  Rob.  250 ;  The  William,  5  C.  Rob.  385  ;  the  Eliza  Ann,  1  Hagg.  Ad.  R. 
257 ;  The  La  Flora,  G  C.  Rob.  9 ;  The  Polly,  2  C.  Rob.  361 ;  The  Immanuel,  Id.  197 ; 
The  Mercury,  4  C.  Rob.  App.  A. ;  The  John,  1  Acton,  39.] 

1  The  interest  which  the  enemy  sometimes  confess  themselves  to  derive  from  the 
assistance  of  foreign  merchants,  protecting  by  fraudulent  devices  the  commerce  be- 
tween the  mother  country  and  their  colonies,  may  be  estimated  by  the  folloAving 
extracts  from  letters  found  amongst  the  papers  of  The  Orion,  13th  March,  1806,  and 
written  by  persons  at  Amsterdam,  to  their  correspondents  at  the  Cape  of  Good  Hope. 
"  IIow  much  it  grieves  us  not  to  have  it  in  our  power  to  execute  the  accumulated 
orders  of  all  our  friends,  owing  to  the  vexatious  situation  of  the  times.  The  only  chan- 
nel we  had,  to  wit,  through  Copenhagen,  which  we  could  avail  ourselves  of  last  year, 
we  arc  now  also  debarred  from,  owing  to  a  strict  interdiction  of  the  Danish  government 
not  to  load  any  other  goods  than  those  which  are  bond  fide  Danish  property,  which 
has  prevented  our  friends,  as  well  as  all  other  houses  of  repute,  to  be  of  service  to  ua 
therein  as  formerly.  We  are  not  ignorant  that  there  are  expeditions  made  to  your 
remote  quarter  of  the  globe,  and  still  farther  from  other  neutral  places,  but  we  do  not 
consider  ourselves  justified,  without  special  authority  from  our  employers,  to  risk  their 
property  in  this  manner.  In  the  first  instance,  considering  the  enormous  charges,  but 
principally  because  we  are  not  sufficiently  convinced  of  the  solidity  and  property  of 
the  parties  concerned.  The  same  reasons  prevent  us  from  participating  in  expeditions 
by  American  ships ;  experience  has  taught  us  that  these  are  often  marred  before  their 
departure  from  hence,  and  those  upon  whose  honor  we  might  confide,  hesitate  to 
engage  in  neutralizing,  either  from  a  too  rigid  principle  of  conscience,  or  from  self- 
interested  motives.''  In  the  same  collection  of  papers  is  to  be  found  also  the  following 
extract  of  a  letter  relative  to  transshipments  in  America,  dated  Amsterdam,  24th  Au- 
gust, 1805,  from  Messrs.  Teyssett  &  Co.  to  Mr.  G.  E.  Overbeck,  at  the  Cape  of  Good 
Hope.  "Several  neutrals  have  been  carried  into  England,  and  the  cargoes  con- 
demned on  the  slightest  suspicion,  notwithstanding  the  cargoes  had  been  transshipped 
In  America,  and  had  paid  the  inward  and  outward  duty,  which  might  be  the  means  of 
exposing  our  Indian  and  Cape  friends  to  great  losses." 

In  a  late  popular  publication  in  America,  under  the  signature  of  Phocion,  the  amount 
of  colonial  produce,  reexported  by  means  of  drawbacks  from  America  to  Europe,  as 
ascertained  by  official  reports  for  the  last  year,  is  stated  to  have  been  twenty-eight 
millions  of  dollars;  being  in  proportion  of  twenty-eight  to  seventy-five,  (namely, 
seventy-five  millions  of  dollars),  the  amount  of  the  whole  imports  of  the  country,  ac- 
cording to  the  same  official  returns. 
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more  manifest  On  the  facts  it  was  contended,  that  the  course 
of  the  transaction  afforded  sufficient  grounds  to  establish  the  ori- 
ginal intention.  The  vessel  had  come  from  the  Havannah  to  the 
port  of  America  on  the  31st  May,  and  proceeded  again,  after  some 
necessary  repairs,  on  the  20th  July,  with  much  the  larger  part  of  the 
same  cargo  on  board  to  the  country  of  the  enemy ;  that  the  illegality 
of  the  trade  attached  upon  the  vessel,  also,  as  well  as  upon  the  cargo ; 
that  it  had  been  so  held  in  the  case  of  The  Essex,  Orne. 

On  the  part  of  the  claimant,  Swabey  and  Adams  contended  — 
That  there  were  circumstances  that  pointed  to  a  severance 
of  intention  between  the  present  *  voyage  and  the  voyage  [  *  367  ] 
from   the   Havannah;   that  some  coffee,   which  had  com- 
posed part  of  the  former  cargo,  had  been  left  in  America,  whilst  other 
parts  of  the  present  cargo  were  taken  on  freight,  and  were  not  ex- 
posed to  the  objection  of  having  been  brought  from  the  colony  of  the 
enemy ;  that  as  to  such  parts,  the  ship  could  not  in  any  manner  be 
said  to  have  been  engaged  in  an  illegal  voyage ;  that  it  did  not  in- 
deed follow  that  there  must  necessarily  be  a  unity  of  purpose  as  to 
the  voyage  of  ^;he  ship,  even  if  the  owner  should  be  held  to  have 
formed  such  an  original  intention  as  to  the  cargo ;  since  instances 
frequently  occurred  in  which  the  design  as  to  the  cargo  was  carried 
into  execution  by  means  of  transshipment,  even  between  vessels  of 
the  same  owner.     In  the  cases  which  had  occurred  lately,  there  were 
particular  circumstances  which  led  to  a  conclusion  as  to  the  unity  of 
each  particular  voyage;  but  the  present  case  does  not  afford  any 
conclusive  evidence  as  to  the  cargo,  and  much  less  as  to  the  ship ;  it 
was  one,  therefore,  which  the  court  would  think  fit  to.be  referred  for 
farther  information. 

JUDGMENTJ. 

Sir  W.  Scott.     This  question  arises  as  to  a  vessel  which  had 
gone  to  the  Havannah,  and  from  thence  to  New  Providence,  where 
she  was  refitted,  and  took  on  board  part  of  the  same  cargo,  with 
other  goods  belonging  to  the  same  owner,  and  some  other  articles  on 
freight,  and  was  at  the  time  of  capture  proceeding  to  Amsterdam. 
On  these  facts  two  questions  have  been  made  —  First,  whether  the 
goods   so   going  are   not  liable  to  condemnation;    and   secondly, 
whether  the  ship,  as  concerned  in  the  same  illegal  transac- 
tion, is  not  subject  *  to  the  same  penalty.     It  is  certainly  [  *  368  ] 
true  that  a  continued  voyage  from  the  colony  of  the  enemy 
to  the  mother  country,  or  to  any  other  ports  but  those  of  the  country 
to  which  the  vessel  belongs,  will  subject  the  cargo  to  confiscation ; 
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and  the  only  point  which  the  court  has  to  decide  is,  whether  the  voy- 
age in  question  is  to  be  considered  as  a  continued  voyage  or  not  It 
is  a  question  in  its  nature  subject  to  very  considerable  difficulties  in 
particular  cases ;  and  one  on  which  the  court  must  exercise  its  judg- 
ment with  great  caution  on  the  special  circumstances  which  compose 
the  substance  of  each  case,  and  with  great  care  not  to  attribute  more 
weight  to  any  particular  fact  than  what  it  justly  demands.  In  the 
case  of  The  Essex,  Orne,  which  was  decided  by  the  Court  of  Appeal, 
the  principle  of  law,  by  which  such  cases  are  to  be  decided,  was  dis- 
tinctly affirmed.  It  certainly  is  not  a  novel  principle  ;  and  I  cannot 
but  express  my  surprise,  that  it  should  be  represented  in  any  place,  as 
I  understand  it  has  been,  that  the  principle  is  new.  On  the  contrary, 
it  is  an  inherent  and  settled  principle  in  all  cases  in  which  the  same 
question  can  have  come  under  discussion,  that  the  mere  touching  at 
any  port  without  importing  the  cargo  into  the  common  stock  of  the 
country,  will  not  alter  the  nature  of  the  voyage,  which  continues  the 
same  in  all  respects,  and  must  be  considered  as  a  voyage  to  the 
country,  to  which  the  vessel  is  actually  going  for  the  purpose  of 
delivering  her  cargo  at  the  ultimate  port.  The  Essex,  Orne,  was  in 
fact  the  first  case  which  called  for  the  direct  decision  of  the  Superior 
Court ;  but  the  same  doctrine  would  have  been  held  in  any  other 

case,  if  such  a  case  had  occurred  at  an  earlier  period ;  and 
[  *  369  ]  cases  had  *  occurred  before,  very  sufficient  to  convey  a  full 

admonition  upon  the  subject.  As  The  Essex,  however, 
happened  to  be  the  leading  case  on  this  subject,  it  may  not  be  im- 
proper that  I  should  state  what  I  conceive  to  be  the  substance  of  it 
It  was  the  case  of  an  American  vessel  which  had  gone  from  America 
to  Lisbon,  where,  finding  the  market  bad,  she  went  on  to  Barcelona, 
and  there  took  on  board  a  cargo  of  Spanish  produce  for  the  Havao- 
nah,  under  the  direction  of  the  agent  in  Europe,  "  that  she  should  go 
to  the  Havannah,  first  touching  at  Salem,  in  America,  where  the 
owner  ^  resided,  who  adopted  the  plan,  and  sent  the  vessel  on."  It 
appeared  clearly  to  the  court,  that  it  was  the  intention,  originating 
in  the  mind  of  an  authorized  agent,  acting  under  full  powers,  that  the 
vessel  should  go  to  the  Havannah,  and  that  this  purpose  was  adopted 
by  the  owner ;  that  it  was  in  reality  a  continued  voyage  from  Spain 
to  the  Havannah ;  that  as  to  the  intention,  all  doubt  was  done  away 
by  the  adoption  on  the  part  of  the  owner,  who  had  the  vessel  in  his 
own  port,  and  was  fully  implicated  in  the  engagement  of  sending  her 
on,  according  to  the  projected  voyage.     That  was  the  fundamental 


1  The  claim  was  given  by  the  master  for  the  ship  and  cargo,  as  the  property  of 
William  Ome,  of  Salem.  ^  I 
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case ;  a  case  of  a  trade  from  the  mother  country  to  the  colony,  with 
full  knowledge  of  the  circumstances,  and  a  distinct  adoption  of  the 
purpose  on  the  part  of  the  owner.  Other  cases  have  occurred  since 
in  this  court,  which  have  been  determined  on  their  own  particular 
circumstances,  as,  indeed,  all  cases  of  this  kind  must  be  en- 
tertained on  their  own  evidence,  which  may  be  slighter  *  or  [  *  370  ] 
stronger,  according  to  the  manner  in  which  the  transaction 
has  been  conducted.  The  first  case  that  called  for  the  decision  of 
this  court,  was  that  of  The  Enoch,^  in  which  appeared  one  fact, 
which  was  in  itself  conclusive  of  the. intention,  namely,  a  charter- 
party,  providing  "for  a  voyage  to  the  colony  of  the  enemy,  and  back 
to  America,  and  from  thence  to  the  mother  country  in  Europe," 
affording  a  complete  demonstration  of  one  entire  voyage.  It  was  not 
merely  a  circumstance,  it  was  an  absolute  and  conclusive  fact,  decla- 
ratory of  the  intention  of  sending  on  the  cargo  to  Europe.  The  next 
case  was  The  Rowena,^  which  happened  on  the  same  day,  and  which 
the  court  did  not  distinguish  in  judgment  from  the  preceding  case, 
though  there  was  this  difference  between  th6m,  that  it  had  not  a 
charter-party  linking  together  the  two  parts  of  the  original  voyage. 
But  other  circumstances  occurred  leading  to  the  same  conclusion,  and 
the  court  can  only  decide  on  circumstances.  There  were  the  former 
habits  of  the  vessel,  from  which  it  appeared  that  she  had  been  for  a 
considerable  number  of  voyages  employed  in  the  same  course  of  trade 
in  the  hands  of  the  same  owner.  The  whole  cargo  had  come  from 
the  colony  of  the  enemy,  and  had  laid  in  America  only  a  very  short 
time,  just  long  enough  for  the  purpose  of  being  landed  and  reshipped. 
Under  these  circumstances  the  court  thought  itself  bolind  to  presume 
that  the  original  intention  of  sending  the  cargo  to  Europe  had  actu- 
ated the  whole  adventure.  Soon  after  came  the  case  of  The  Re- 
spect,^  in  which  it  was  affirmed  in  the  claim,  that  the  goods  which 
composed  part  only  of  a  former  cargo,  were  intended  for 
sale  in  America.  This  averment  was  *  solemnly  interposed  [  *  371  ] 
on  oath,  and  as  the  matter  was  dubious,  the  court  thought 
proper  to  admit  the  parties  to  establish  their  averment  in  proof. 
These  are  the  principal  cases  which  have  occurred  in  this  court, 
without  adverting  to  cases  that  have  occurred  in  the  Superior  Court ; 
and  I  now  have  to  consider  whether  there  was  in  those  cases  any 
thing,  on  which  the  court  relied,  which  binds  me  to  conclude,  that  the 
present  voyage  was  a  continued  voyage,  and  that  there  could  have  been 
no  real  bond  fide  importation.  There  are  no  letters  or  writings,  as  in 
The  Essex,  Orne,  purporting  an  original  intention  to  send  on.    There 


1  Adm.  July  23, 1805.  «  Adm.  July  23,  1805.  3  Adm,  Auj^ 
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is  no  charter-party  as  in  The  Enoch.  There  are  no  instructions,  dis- 
closing a  course  of  similar  voyages  to  Amsterdam,  as  in  The  Rowena. 
The  former  voyages  are  clear  of  suspicion ;  and  I  think  there  is  some- 
thing  in  that  fact,  and  that  it  is  but  just  that  the  presumption  from 
former  habits,  which  weighs  unfavorably  in  some  cases,  should  have 
its  due  weight  on  the  other  side.  It  is,  indeed,  the  very  purpose  of 
the  seventh  interrogatory,^  to  illustrate  what  is  obscure  in  the  trans- 
action immediately  before  the  court  by  former  habits.  The  present 
case  is  distinguishable  also  in  another  point  of  view,  that  the  desti- 
nation is  not  to  the  mother  country  of  the  colony.  I  do  not  say  that 
the  rule  of  law  would  be  different  on  that  account,  but  as  evidence  of 
intention,  it  is  something ;  when  the  partus  ad  quern  is  not  a  port  of 
the  country  to  which  the  colony  belongs,  and  is  itself  a  place  of  great 
general  trade,,  there  is  not  the  same  preponderance  of  evidence,  the 
proof  of  intention  is  slighter,  I  will  not  say  how  much  slighter,  but  it 

is  a  circumstance  to  be  taken  into  consideration  in  forming 
[  *  372  ]  a  judgment  on  the  whole  *  case.     It  is  something  also,  that 

the  goods  are  not  the  whole  of  the  former  cargo ;  since  the 
inference  of  original  intention  is  not  so  strong  as  to  goods  which 
compose  a  part  only,  though  a  large  part  of  a  miscellaneous  cargo, 
picked  up  in  different  places,  and  belonging  to  different  proprietors. 
On  these  grpunds  it  does  appear  to  me  that  the  present  case  is  sub- 
stantially distinguished  from  other  cases,  determined  by  the  Lords  of 
Appeal,  or  in  this  court,  and  that  it  has  not  the  same  proof  to  be 
collected  from  circumstances,  on  which  a  judicial  mind  is  bound  to 
acquiesce.  There  is  room  to  let  in  the  supposition  that  there  might 
be  an  intention  of  selling  in  America,  and  that  in  consequence  of  the 
failure  of  that  prospect  only,  the  design  was  taken  up  of  sending  on 
these  goods  to  the  European  market  Without  abandoning  the  prin- 
ciple, or  being  in  the  least  disposed  to  let  it  out  to  a  degree  of  laxity, 
which  may  endanger  the  stability  and  consbtency  of  the  general  rule, 
I  think  that  the  claimant  may  in  this  case  be  admitted  to  prove  the 
averment  of  an  intention  of  selling  in  America,  which  is  not  shown 
to  be  incredible,  or  inconsistent  with  any  circumstance  which  is  at 
present  in  evidence  before  me.  As  to  the  other  parts  of  the  cargo,  on 
which  no  question  is  raised,  they  must  be  restored.  The  question  as 
to  the  ship  will  stand  over  to  wait  the  judgment  which  the  court  may 
ultimately  form  on  the  real  intention  of  the  owner  as  to  the  cargo. 

On  the  22d  of  April,  1806,  this  cause  came  on  again  upon  farther 
proof;  when  it  was  admitted  on  the  part  of  the  captor,  that  the  proofs 
were  sufficient,  and  the  court  decreed  restitution. 


1  [1  C.  Rob.  888.]  ^  , 
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•The  Anna,  La  Porte.  [*3731 

NoYcmber  6,  15,  and  20, 1805. 

Claim  of  territory  established.    Bestitntion,  with  costs  and  damages.^    [What  will  be  held 

a  "  convenient  port."  *] 

This  was  the  case  of  a  ship  under  American  colors,  with  a  cargo 
of  logwood,  and  about  thirteen  thousand  dollars  on  board,  bound  from 
the  Spanish  main  to  New  Orleans,  and  captured  by  The  Minerva, 
privateer,  near  the  mouth  of  the  river  Mississippi.  A  claim  was 
given  under  the  direction  of  the  American  ambassador  for  the 'ship 
and  cargo,  "  as  taken  within  the  territory  of  the  United  States,  at  the 
distance  of  a  mile  and  a  half  from  the  western  shore  of  the  principal 
entrance  of  the  Mississippi,  and  within  view  of  a  post  protected  by 
a  gun,  and  where  is  stationed  an  officer  of  the  United  States." 

On  the  part  of  the  captors,  Arnold  and  Robinson.  The  claim  of 
territory,  which  has  been  asserted  in  this  case,  involves  several  ques- 
tions of  fact  and  of  law.  Firstj  as  to  the  place  of  capture ;  secondly, 
as  to  the  nature  of  the  neighboring  ground — whether  it  is  such  as 
can  support  a  claim  of  territory ;  and,  thirdly,  a  question  as  to  the 
time  from  which  the  capture  is  to  be  dated,  whether  from  the  time  of 
actual  seizure,  or  from  the  first  summons,  and  commencement  of  the 
chase.  As  to  all  these  points,  the  evidence  is  very  contradictory. 
The  place  of  capture  is  described  by  the  master  in  his  depositions  to 
have  been  "  about  two  English  miles  from  land,  at  the  mouth  of  the 
Mississippi."  The  second  witness  says,  "  close  to  the  bar  of 
the  Mississippi,  very  near  the  shore ; "  and  the  third  *  wit-  [  *  374  ] 
ness  says,  "  near  the  buoy  at  the  mouth  of  the  river  of  New 
Orleans."  The  description  which  the  commander  of  the  privateer 
gives  in  his  affidavit  is,  that  "  about  five  P.  M.,  14th  July,  he  disco- 
vered The  Anna  at  the  distance  of  about  nine  miles,  steering  north- 
west and  by  north  ;  that  he  immediately  gave  chase,  and  about  half 
past  six.  The  Anna  altered  her  course ;  that  about  three  quarters  past 
six,  he  ordered  a  gun  to  be  fired ;  that,  no  notice  being  taken,  he 
ordered  another,  when,  finding  that  The  Anna,  instead  of  taking 
notice,  hoisted  her  staysail  to  favor  her  escape,  he  fired  round  and 


'  [See  The  Vrow  Anna  Catharina,  5  C.  Rob.  15,  and  note.] 
9  [See  The  Wilhelmsberg,  5  C.  Bob.  143.] 
VOL.  V.  22  r^  1 
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grape  shot  till  she  brought  to;  that  The  Anna  was  not  within  neutral 
territory,  but  two  miles  and  a  half  from  the  bar  of  the  river,  and  five 
miles  from  Fort  Balise,  which  is  a  small  fort  erected  on  made  land, 
and  is  surrounded  by  water  for  many  miles,  which  never  ebbs  dry." 
The  representation  which  the  master  of  the  captured  ship  gives  is, 
"that  the  place  where  she  was  first  fired  upon,  is  not^more  than  two 
miles  and  a  half  off  the  shore,  and  the  place  where  the  ship  was 
anchored  when  taken,  not  more  than  one  mile  and  a  half,  and  both, 
he  apprehends  and  believes,  within  the  territory  and  jurisdiction  of 
the  United  States ;  that  the  spots  marked  in  the  plan  or  chart,  as 
between  the  Balise  or  beacon  and  his  ship,  are  sraaJl  islands,  which 
are  always  dry,  and  covered  with  reeds  and  small  shrubs,  where  people 
go,  and  that  he  had  been  many  times,  to  shoot  wild  fowl  and  procure 
eggs,  which  are  there  found  in  great  abundance ;  that  the  intervening 
parts  are  shallow  water,  in  part  filled  up  with  timber  which  drifts 
down  the  river ;  that  the  Balise  was,  during  the  time  of  the  possession 
of  the  Spaniards,  a  fort,  with  small  houses  or  cabins  round 
[  *  375  ]  the  same,  where  cannon  were  m'ounted,  *  and  where  a  go- 
vernor resided,  with  his  wife  and  family,  as  also  pilots  for 
the  navigation  of  the  river,  and  officers  of  the  customs,  who  used  to 
visit  all  vessels  at  their  entrance."  Upon  this  statement,  it  appears 
that  the  most  favorable  representation  of  their  own  witnesses  places 
the  situation  of  the  vessel,  at  the  time  of  the  first  pursuit,  but  just 
within  the  bounds  usually  ascribed  to  the  extension  of  territory,  at 
two  miles  and  a  half,  or  scarcely  less  than  three  miles  from  the  near- 
est coasts  and  shores.  The  laws  of  the  United  States  on  this  ques- 
tion are  laid  down  with  exact  precision,  and  direct  ^  "  that  their  dis- 
trict courts  should  take  cognizance  of  complaints  by  whomsoever 
instituted,  in  cases  of  captures  made  within  the  waters  of  the  United 
States,  or  within  a  marine  league  of  the  coasts  and  shore  thereof." 
Considering  that  claims  of  territory  are  claims  of  exception  to  the 
general  rule  of  capture,  and  that  they  are  required  to  be  satisfactorily 
proved,  it  might  be  doubted  whether,  if  there  was  no  other  point  in 
dispute,  the  claimants  had  so  clearly  brought  their  case  within  the 
territory  of  the  United  States,  as  to  induce  the  court  to  supersede  the 
ordinary  rights  of  war,  and  decree  immediate  restitution,  as  on  a 
claim  of  this  peremptory  nature.  This  argument  proceeds  on  a  sup- 
position that  the  time  of  capture  is  to  be  dated  from  the  time  of  pur- 
suit, and  that  the  immunity  of  territory  is  not  violated  by  the  capture 
of  a  vessel  which  has  been  chased  into  territory,  in  the  same  manner 


1  Act  of  Congress,  4th  June,  1794. 
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as  when  the  vessel  is  avowedly  lying  in  a  state  of  protection 
in  the  first  instance,  and  does  *  not  merely  fly  to  it  as  a  place  [  *  376  ] 
of  refuge  from  the  operations  of  the  enemy.  The  fact  is 
established  by  the  evidence.  The  law  on  this  point,  it  is  apprehended, 
is  settled  in  the  practice  of  this  court,  and  it  is  discussed  at  length  by 
Bynkershoek  \Vith  this  result,  "  Uno  verbo,  territorium  communis 
amici  valet  ad  prohibendam  vim  quae  ibi  inchoatur,  non  valet  ad  inhi- 
bendam,  quae  extra  territoriuna  inchoata,  dum  fervet  opus,  in  ipso  ter- 
ritorio  continuatur."  Qu.  Jur.  Pub.  page  66.  But,  as  to  the  nature 
of  the  place,  is  the  spot  within  any  measurable  distance  of  what  can 
properly  be  called  coasts  and  shores  ?  It  was  not  far  from  the  bar  of 
the  river,  but  that  is  nothing  more  than  a  figurative  description  which 
has  been  given  to  a  collection  of  sand,  which  may  affect  the  approach 
of  vessels  at  certain  times,  but  has  no  necessary  connection,  natural 
or  artificial,  with  the  bounds  of  territory.  That  it  was  not  far  from 
the  buoys  at  the  mouth  of  the  river  is  also  immaterial,  as  such  rights, 
or  rather  duties,  of  conservancy  over  neighboring  waters  may  in  many 
instances  prevail,  without  affording  any  marks  of  a  territorial  jurisdic- 
tion. [3  Adm.  Rep.  page  348.]  From  what  spot,  then,  is  it  that  the 
distance  is  to  be  computed  ?  Not  from  the  fort  of  the  Balise,  because 
that  fort  was  above  five  miles  from  the  place  of  actual  capture. 
There  is  no  line  of  coast  from  which  the  computation  can  be  made 
to  fall  within  the  proper  compass.  The  claimants  resorted,  therefore, 
to  these  islands,  as  they  are  called  on  one  side,  or  temporary  deposits 
of  logs  and  drift,  as  they  are  represented  on  the  other,  that  are  brought 
down  by  the  stream  of  that  great  river.  Can  the  court  recognize,  in 
spots  of  such  an  equivocal  nature,  under  the  most  favorable 
description,  the  ordinary  *  qualities  of  territory  ?  It  is  to  be  [  *  377  ] 
expected,  that  the  outlines  of  territory  should  be  fixed  and 
permanent,  and  that  they  should  form  a  visible  part  of  the  country  to 
which  they  are  ascribed ;  it  is  necessary  that  they  should  have  this 
conspicuous  permanent  character,  that  neutrals  may  be  affected  with 
the  obligation  of  observing  them  ;  and  since  the  distance  is  reckoned 
according  to  the  efficacy  of  protection,  that  is,  within  the  reach  of 
fire-arms,  it  might  be  natural  to  expect,  that  the  land  from  which  the 
extension  is  reckoned,  should  be  a  place  from  which  this  protection 
can  be  afforded.  The  spots  in  question  possess  none  of  these  ordinary 
requisites  of  territory.  In  a  case  not  entirely  dissimilar  to  the  present, 
the  courts  of  America  have  adhered  to  the  sound  interpretation  of 
considering  the  coasts  and  shores  of  the  country  to  be  the  visible  and 
continuous  boundaries  of  land,  by  deciding  against  the  doctrine  of 
extending  territory  over  the  shoals  and  shallows  on  their  coast,  which 
are  scarcely  less  entitled  to  be  considered  as  the  continuation  of  terri- 
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tory,  than  the  spots  which  are  now  resorted  to  for  the  sup- 
[•378]  port  of  this  claim.^     They  are  not' in  *  occupancy  for  any 
purposes  of  habitation ;  they  are  not  at  all  times  distinguish- 
able, and,  when  most  prominent,  have  so  little  title  to  respect  as  terri- 
tory, that  they  afford  no  hope  of  protection,  not  even  a  firm 
[  *  379  ]  footing  to  any  person  who  might  have  occasion  to  *  approach 
them.     On  these  grounds  it  is  submitted,  that  the  claim  of 
territory  is  not  made  out  in  that  clear  and  distinct  manner  in  which 
claims  of  this  nature  should  be  substantiated,  and  that  the  court  will 
therefore  proceed  to  discuss  the  question  of  property,  as  to  which 
many  defects,  and  some  affirmative  grounds  of  suspicion  arise,  (as 
specified,)  which  will  make  it  a  case  of  further  proof. 


1  A  reference  was  made,  in  this  part  of  the  argument,  to  the  case  of  The  Africaine, 
which  had  appeared  in  some  of  the  American  public  prints,  as  decided  in  the  Court  <^ 
Admiralty  at  Charlestown,  against  the  pi*etensions  of  the  commercial  agent  of  France, 
who  had  claimed  the  protection  of  territory  for  a  capture  made  by  a  British  privateer, 
The  Garland,  of  a  French  corvette,  "  lying  six  miles  from  the  shore,  at  the  south  end 
of  Sullivan  Island,  at  anchor  off  the  bar."  It  was  in  that  case  contended  in  argument, 
that  the  term  coasts  included  all  the  shoals  tp  a  certain  distance ;  that  all  geographers 
and  surveyors  of  sea  coasts  understood  by  coasts  the  shoals  along  the  land ;  that  in 
Florida  these  shoals  extended  to  the  distance  of  twenty  miles  from  the  land,  and  were 
within  the  territorial  jurisdiction ;  that  the  shoals  of  the  bar  are  in  fact  a  sunken  conti- 
nuation of  the  coast,  and  that  the  distance  of  protection  should  be  reckoned  from  the 
outermost  shoal  of  the  bar ;  that  a  contrary  construction  would  be  attended  with  great 
inconvenience  and  mischief,  by  inviting  the  cruisers  of  belligerent  countries  to  take 
their  station  off  the  bar,  and  obstruct  the  security  of  the  commerce  of  America. 

In  the  judgment,  the  learned  judge  overruled  these  arguments,  and  observed,  that 
though  in  a  maritime  point  of  view,  that  interpretation  of  coasts  might  be  correct,  yet 
this  construction  would  be  too  vague  for  any  court  of  justice  to  adopt  on  a  question  of 
this  nature ;  that  as  the  shoals  vary  along  the  coast,  there  would  be  no  fixed  rule  by 
which  the  boundary  would  be  ascertained ;  the  different  district  coasts  of  the  United 
States  would  be  obliged  to  apply  various  distances  to  the  terms  of  the  acts,  which 
require  them  to  watch  over  all  violations  of  territory  within  a  marine  league  from  the 
coast  That  as  this  was  a  new  and  important  question,  his  honor  had  considered  it 
with  mature  deliberation,  and  was  clearly  of  opinion  that  the  word  coasts  could  not 
have  such  an  operation  as  the  counsel  for  the  libellants  had  given  to  it ;  but  that  it  was 
intended  to  mean  land  as  far  as  low  water.  The  result  was,  that  the  bill  exhibited  in 
behalf  of  The  Africaine  was  dismissed,  but  without  costs,  as  it  was  deemed  the  duty  of 
the  commercial  agent  of  the  French  Republic  to  bring  the  subject  before  the  court 
This  note  is  abstracted  from  a  long,  but  probably  a  very  imperfect  account  of  that  case, 
which  appeared  in  the  Charlestown  papers,  and  is  inserted  here,  with  the  most  respect- 
ful deference  to  the  gentlemen  whose  very  able  arguments  are  thus  summarily  stated, 
for  the  purpose  of  introducing  the  result  of  a  trial,  not  unconnected  with  the  present 
question,  and  decided  in  a  manner  highly  honorable  to  the  courts  of  America,  and  in 
vindication  of  the  propriety  of  the  conduct  of  the  British  cruisers. 
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On  the  part  of  the  claimant,  the  Kings's  Advocate  and  Laurence. 
This  is  a  claim  of  territory,  alleged  in  the  most  solemn  form  by  the 
directions  of  the  ambassador  of  the  United  States  resident  in  this 
country.  It  is  a  question  which  is  at  all  times  deserving  of  great 
attention;  and  is,  in  the  present  instance,  supported  by  so  many 
grounds  of  complaint  against  the  conduct  of  the  captors,  that  the 
court  cannot  fail  to  consider  it  as  a  case  of  peculiar  aggravation,  and 
deserving  to  be  marked  with  the  severest  reprehension  and  punish- 
ment which  the  judgment  'of  this  court  can  inflict.  It  is  not  the 
case  of  a  ship  and  cargo  avowedly  belonging  to  the  enemy,  and 
without  any  claim  to  restitution,  but  what  arises  as  a  matter  of 
exception  to  the  general  course  of  law.  It  is,  on  the'  contrary,  the 
case  of  a  ship  clothed  with  the  most  incontestible  marks  of  neutral 
character,  and  belonging  to  the  very  shore  which  this  captor  was 
haunting,  in  violation  of  the  territory  of  the  country.  It  is  the  case 
of  a  vessel  which  could  scarcely  have  fallen  into  his  hands,  but 
owing  to  the  habits  under  whixjh  the  captor  had  been  some  time  act- 
ing, of  hovering  upon  the  entrance  of  the  river.  That  this  had  been 
the  conduct  of  the  privateer,  is  admitted  in  the  affidavit  of 
the  commander  himself,  who  in  •describing  the  course  of  his  [  *  380  ] 
proceedings  in  that  river,  unconsciously  drops  the  following 
expression :  — "  Whilst  we  were  standing  on  and  off*  the  Missis- 
sippi." ^  A  violation  of  territory  arising  out  of  such  a  system  and 
continued  plan  of  action,  is  not  only  more  injurious  to  the  honor 
and  character,  but  more  dangerous  to  the  private  trade  of  the  country 
aggrieved,  and  calls  for  the  severest  animadversion  of  the  court  If 
there  was  any  room  to  doubt,  as  to  the  exact  distance  at  which  this 
particular  capture  was  made,  the  mere  circumstance  that  it  arose  out 
of  a  continuation  of  such  habits,  would  be  sufficient  to  induce  the 
court  to  pronounce  against  the  legality  of  such  a  capture ;  but  the 
place  seems  not  to  be  subject  to  any  such  doubt.  The  affidavit 
which  has  been  given  in  by  the  claimant,  in  answer  to  the  affidavit 
of  the  captain  of  the  privateer,  describes  the  course  of  his  vessel  to 
have  been  along  the  line  of  coast  which  is  bounded  by  these  islimds, 
so  that  the  situation  of  the  vessel,  at  the  commencement  of  the 
chase,  was  as  much  within  the  limits  of  territorial  protection  as  the 
place  of  actual  seizure.    But  is  it  a  clear  point,  that  the  protection 


1  This  became  in  the  sequel  the  prominent  feature  in  the  case,  as  the  court  directed 
the  log-book  of  the  privateer  to  be  introduced  to  explain  that  circumstance,  and  in  the 
event  considered  it  as  a  principal  ground  of  the  sentence  of  costs  and  damages,  which 
was  ultimately  pronounced. 
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of  territory  is  superseded  by  a  previous  chase  ?  No  such 
[  *  381  ]  principle  has  been  established  in  the  practice  of  *  this 
court  ;^  and  as  to  the  dictum  conveyed  in  the  treatise  of 
Bynkershoek  on  that  subject,  it  must  be  taken  to  relate  to  contests 
very  different  from  a  capture  of  this  kind.  It  evidently  points  to  a 
case  of  previous  contest  of  an  hostile  nature,  ^^  dum  fervet  opus;" 
and  must  be  understood  only  of  cases  in  which  the  act  in  question 
was  wholly  unimpeachable  on  every  other  ground,  and  had  arisen 
only  out  of  the  unforeseen  flight  of  the  enemy.  The  court  will  per- 
ceive, however,  that  the  place  of  the  first  pursuit  is  described,  by 
reference  to  the  chart,  to  have  been  within  the  limits  of  territory.* 
If  the  court  should  be  of  opinion,  on  the  evidence  contained  in  these 
papers,  that  this  was  a  capture  unjustifiable  in  its  commencement, 
abundant  cause  will  arise,  in  the  subsequent  conduct  of  the  parties, 
to  aggravate  the  question  of  damages,  which  usually  accompany  a 
sentence  of  restitution  on  claims  of  this  description.  Having  made 
this  capture,  the  captor  should  at  least  have  taken  the  prize  to  some 
of  the  prize  jurisdictions  that  are  established  in  the  West 
[  *  382  ]  Indies.  *  But  all  attention  to  the  convenience  of  the  par- 
ties, and  the  demands  of  public  justice  is  utterly  disre- 
garded ;  the  captain  is  separated  from  his  vessel,  and  they  are  both 
brought  acr98s  the  Atlantic  to  adjudication  in  this  court,  to  the  great 
damage  of  the  ship,  and  with  the  most  evident  inconvenience  and 
loss  of  time  to  the  master.  Upon  these  grounds  it  is  that  the  justice 
of  this  court  is  called  upon  to  award  exemplary  compensation  for  all 
the  injuries  that  have  been  so  wantonly  committed. 

Judgment  —  15th  November. 
Sir  W.  Scott.  I  certainly  shall  not  think  proper  to  detain  this 
ship  and  cargo  any  longer ;  because,  setting  aside  the  question  of 
territory,  the  objections  to  the  property  are  so  very  slender,  that  I 
may  be  excused  from  making  any  particular  observations  upon  them. 
It  appears  that  the  ship  had  been  a  British  prize,  and  had  been  in 
the  possession  of  a  Mr.  Fletcher,  a  subject  of  New  Orleans,  and, 
consequently,  a  Spaniard,  during  the  last  war;  and,  therefore,  all 


1  Tbe  court  seemed  to  intimate  an  opinion  diat  there  bad  been  cases  of  this  kind. 
A  case  was  cited,  from  tbe  bar,  of  The  John,  Patrick,  29th  July,  1760,  in  which  the 
justification  of  a  pursuit  into  the  territory  alleged,  is  set  out  in  tbe  Court  Book  9, 
tbl.  97,  and  it  appeared  afterwards  that  tbe  seizure  was  not  invalidated.  The  ship 
was  condemned,  though  the  particular  reasons  of  the  judgment  are  not  extant 

3  Tbe  evidence  on  this  point  was  contradictory,  and  appears  not  to  baye  been  taken 
on  either  representation  as  tbe  foundation  of  tbe  judgment. 
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that  has  been  said  on  his  appearing  to  be  left  in  Spain,  or  of  the 
master  having  been  employed  as  the  commander  of  a  Spanish  priva- 
teer during  the  last  war,  is  nothing  to  the  purpose.  It  is  nothing 
more  than  what  they  had  a  perfect  right  to  do,  whilst  New  Orleans 
continued  a  port  of  the  Spanish  possessions ;  it  lays  no  ground  of 
suspicion,  either  as  to  the  property  or  the  national  character  of  the 
vessel,  in  the  present  discussion.  The  ship  appears  to  have  been 
sold  by  Mr.  Fletcher  to  another  person  at  New  Orleans,  and  there  is 
a  bill  of  sale  on  board.  Then,  as  to  the  cargo,  it  is  objected 
that  there  are  not  the  regular  documents,  no  *  clearance ;  [  *  383  ] 
but  the  want  of  these  ordinary  documents  is  accounted  for 
by  the  nature  of  the  trade  in  which  the  vessel  had  been  employed 
in  smuggling  transactions  with  the  Spanish  main.  There  are  papers 
on  board,  purporting  to  contain  accounts  between  the  parties,  which 
do,  I  think,  lay  a  very  fair  foundation  of  credit  for  the  representation 
which  the  master  l^as  given  of  the  property.  In  such  a  case,  if  there 
is  not  the  utmost  formality  of  proof,  that  might  ]>e  required  in  other 
cases,  I  will  not  add  the  vexation  of  sending  parties  across  the 
Atlantic,  to  New  Orleans,  for  farther  proof.  I  cannot  but  say  that, 
taking  it,  at  the  outside,  to  be  a  case  of  farther  proof,  it  was  a  most 
unadvised  capture.  To  bring  a  vessel  so  much  out  of  her  way,  for 
the  chance  only  of  catching  an  order  for  farther  proof,  is  an  act  of 
indiscretion  which,  I  hope,  will  not  often  be  committed  by  those 
who  are  intrusted  with  his  Majesty's  commission.  As  to  the  ques- 
tion of  costs  and  damages,  I  shall  take  a  little  time  to  deliberate  , 
upon  it. 

Judgment  —  20th  November,  resumed. 
Sir  W.  Scott.     This  ship  was  taken  with  a  cargo  of  logwood 
and  dollars,  on  a  voyage  from  the  Spanish  main  to  New  Orleans. 
The  destination  of  the  vessel  was  not  at  all  contested ;  but  the 
seizure  was  made,  as  it  is  expressed  in  the  log-book  of  the  captor, 
"  because  there  was  not  any  clearance  or  register  on  board."     These 
are  defects  which  may,  certainly,  if  unexplained,  justify  a  seizure. 
If  a  vessel,  pretending  to  be  an  American  ship,  is  without  a  register, 
and  is  carrying  a  cargo  without  any  clearance,  those  circumstances, 
if  they  do  not  receive  a  fair  and  credible  explanation,  may 
justify  a  captor  in  bringing  such  a  case  *  to  adjudication.  [  *  384  ] 
In  this  case  both  these  objections  are,  I  think,  satisfactorily 
removed ;  because  the  vessel,  having  been  a  Spanish  vessel,  was, 
therefore,  not  entitled  to  an  American  register,  and  there  was  a  sea 
letter,  or  certificate  of  property,  on  board.     Th^  cargo  having  been 
taken  in  upon  the  Spanish  main,  on  a  smuggling  transaction,  could 
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not  have  a  clearance,  or  any  of  the  formal  documents  that  are  usual 
in  ordinary  voyages.  These  circumstances,  I  have  no  doubt,  were 
explained  by  the  master,  who,  in  his  journal  and  on  his  examination, 
appears  to  me  to  have  given  a  fair  representation,  without  any  dis- 
position to  aggravate  matters  of  complaint  against  the  captors.  I 
can  have  no  doubt  that  these  explanations  were  given.  And  there 
are  documents  and  papers  on  board,  which,  relatively  to  the  nature 
of  the  transaction,  are,  I  think,  abundantly  sufficient.  There  was, 
therefore,  no  justifying  cause  of  seizure ;  for  as  to  what  is  stated  in 
one  of  the  affidavits,  that  the  master  had  commanded  a  Spanish 
privateer  in  the  last  war,  it  is  no  more  than  what  he  had  a  perfect 
right  to  do.  And  whether  he  had,  on  some  former  voyage,  broken 
the  blockade  of  St.  Domingo  or  not,  is  perfectly  immaterial  to  the 
present  case,  and  can  form  no  part  of  the  considerations  upon  which 
the  seizure  is  to  be  justified. 

The  ship  with  this  cargo  on  board  was  brought  to  England  for 
adjudication ;  and  it  lies  on  the  captor  to  exonerate  himself  from  the 
impropriety  of  this  act ;  because,  though  the  instructions  to  cruisers 
give  something  of  a  discretion  to  captors  as  to  the  port  to  which 
they  are  to  bring  their  prize,  to  some  convenient  port,  it  is  a  discre- 
tion which  must  be  cautiously  exercised,  and  with  sound  reason,  so 
as  to  be  justified  in  the  court  before  which  the  case  is 
[  •  385  a  ]  brought.  It  would  be  cause  *of  infinite  vexation,  if  neu- 
tral vessels,  taken  on  slight  pretences  at  so  great  a  dis- 
tance as  the  coast  of  America,  were  to  be  dragged  across  the  Atlantic 
for  adjudication ;  more  especially  when  this  country  has  established 
courts  in  different  islands  in  the  West  Indies,  to  prevent  inconvenient 
recurrence  to  this  court,  and  to  provide  for  claimants  in  that  part  of 
the  world,  justice  at  their  own  doors,  that  their  commerce  may  be 
subject  to  as  little  interruption  as  possible,  from  the  exercises  of  the 
rights  of  war,  on  the  part  of  this  country,  in  those  seas.  At  the 
same  time  there  may  be  circumstances  that  would  justify  such  a  pro- 
cedure ;  as  if  a  king's  ship  bound  on  the  public  service  makes  a  cap- 
ture in  her  course,  such  a  vessel  cannot  depart  from  her  instructions, 
but  must  proceed  upon  her  original  destination.  That  would  be  a 
case  of  necessity,  arising  out  of  the  public  service,  for  which  states 
must  make  allowance  reciprocally.  But  with  respect  to  privateers,  I 
cannot  think  that  any  such  circumstances  as  are  here  set  up  can  be 
pleaded,  as  a  justifying  excuse  for  such  conduct  on  their  part.  It  is 
said,  "that  the  cruise  had  expired,  and  that  it  was  time  to  come 
home."  To  which  the  answer  is,  that  they  should  then  have 
abstained  from  making  any  capture,  when  they  could  not  stay  to 
bring  the  case  to  adjudication  in  the  proper  courts.     That  the  crew 
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were  mutinous,  will  not  do ;  the  owner  is  answerable  for  his  crew, 
and  no  legal  excuse  can  be  derived  to  him  from  their  misconduct. 
That  he  had  no  agent  at  the  Bahamas  is  equally  insuflBcient ;  it  was 
bis  fault,  that  he  had  not  If  a  person  sends  out  a  privateer  to  cruise 
in  the  American  seas,  it  becomes  his  duty  to  appoint  agents  in  some 
of  the  neighboring  ports,  to  which  the  l^.w  requires  that 
prizes  taken  in  *  that  part  of  the  world  should  be  brought  [  *  385  b  ] 
to  adjudication.  The  omission  of  this  precaution  has  evi- 
dently been  a  cause  of  great  inconvenience  in  the  present  case,  which 
is  at  most  a  case  of  further  proof,  and  in  which,  when  an  order  for 
farther  proof  had  been  made,  the  claimant  would  have  been  entitled 
to  his  property  on  bail,  and  would  have  gone  about  his  business; 
indeed,  I  cannot  but  think  that  the  court  would  more  probjibly  have 
decreed  immediate  restitution.  Instead  of  that  easy  course,  the  ship 
and  cargo  are  brought  to  a  distant  part  of  the  world,  for  the  mere 
chance  of  an  order  for  farther  proof.  The  ship  is  recorded  on  the 
log-book  to  have  been  seized  for  defect  of  papers ;  but  there  is  more 
reason  to  suspect  that  the  real  cause  of  seizure  proceeded,  not  from 
what  she  had  not,  but  from  what  she  had,  —  the  13,000  dollars  which 
were  on  board.  Captors  must  understand  that  it  is  not  the  value  of 
the  cargo,  but  the  want  of  proof,  and  the  appearance  of  circumstances 
as  to  the  property,  that  should  induce  a  seizure,  and  that  their  con- 
duct in  this  respect  should  not  be  influenced  merely  by  the  splendor 
of  a  large  sum  of  money  appearing  in  their  sight. 

When  the  ship  was  brought  into  this  country,  a  claim  was  given 
of  a  grave  nature,  alleging  a  violation  of  the  territory  of  the  United 
States  of  America.  This  great  leading  fact  has  very  properly  been 
made  a  matter  of  much  discussion,  and  charts  have  been  laid  before 
the  court  to  show  the  place  of  capture,  though  with  different  repre- 
sentations from  the  adverse  parties.  The  capture  was  made,  it 
seems,  at  the  mouth  of  the  river  Mississippi,  and,  as  it  is  contended 
in  the  claim,  within  the  boundaries  of  the  United  States. 
*We  all  know  that  the  rule  of  law  on  this  subject  is,  [  *385c  ] 
^^terrcB  dominium  finitur^  ubi  finiiur  armorum  vis^^  and 
since  the  introduction  of  fire-arms,  that  distance  has  usually  been 
recognized  to  be  about  three  miles  from  the  shore.  But  it  so  hap- 
pens in  this  case,  that  a  question  arises  as  to  what  is  to  be  deemed 
the  shore,  since  there  are  a  number  of  little  mud  islands  composed  of 
earth  and  trees  drifted  down  by  the  river,  which  form  a  kind  of  por- 
tico to  the  main  land.  It  is  contended  that  these  are  not  to  be  con- 
sidered as  any  part  of  the  territory  of  America ;  that  they  are  a  sort  of 
"no  man's  land,"  not  of  consistency  enough  to  support  the  purposes 
of  life,  uninhabited,  and  resorted  to  only  for  shooting  and  taking 
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birds'  nests.  It  is  argued  that  the  line  of  territory  is  to  be  taken 
only  from  the  Balize,  which  is  a  fort  raised  on  made  land  by  the 
former  Spanish  possessors.  I  am  of  a  different  opinion  ;  I  think  that 
the  protection  of  territory  is  to  be  reckoned  from  these  islands ;  and 
that  they  are  the  natural  appendages  of  the  coast  on  which  they  bor- 
der, and  from  which,  indeed,  they  are  formed.  Their  elements  are 
derived  immediately  from  the  territory,  and  on  the  principle  of  allu- 
vium and  increment,  on  which  so  much  is  to  be  found  in  the  books 
of  law,  Quod  vis  fluminis  de  tuo  prcedio  detraxerit^  et  vicino  prwdio 
atttderit,  palam  tuum  remanet}  even  if  it  had  ,  been  carried  over  to  an 
adjoining  territory.  Consider  what  the  consequence  would  be  if 
lands  of  this  description  were  not  considered  as  appendant  to  the 
main  land,  and  as  comprised  within  the  bounds  of  terri- 
[*385(i]  tory.  If  'they  do  not  belong  to  the  United  States  of 
America,  any  other  power  might  occupy  them;  they 
might  be  embanked  and  fortified.  What  a  thorn  would  this  be  in 
the  side  of  America.  It  is  physically  possible,  at  least,  that  they 
might  be  so  occupied  by  European  nations,  and  then  the  command 
of  the  river  would  be  no  longer  in  America,  but  in  such  settlements. 
The  possibility  of  such  a  consequence  is  enough  to  expose  the  fal- 
lacy of  any  arguments  that  are  addressed  to  show  that  these  islands 
are  not  to  be  considered  as  part  of  the  territory  of  America.  Whe- 
ther they  are  composed  of  earth  or  solid  rock,  will  not  vary  the  right 
of  dominion,  for  the  right  of  dominion  does  not  depend  upon  the 
texture  of  the  soil. 

I  am  of  opinion  that  the  right  of  territory  is  to  be  reckoned  from 
those  islands.  That  being  established,  it  is  not  denied  that  the 
actual  capture  took  place  within  the  distance  of  three  miles  from  the 
islands,  and  at  the  very  threshold  of  the  river.  But  it  is  said  that  the 
act  of  capture  is  to  be  carried  back  to  the  commencement  of  the  pur- 
suit, and  that  if  a  contest  begins  before,  it  is  lawful  for  a  belligerent 
cruiser  to  follow,  and  to  seize  his  prize  within  the  territory  of  a  neu- 
tral state.  And  the  authority  of  Bynkershoek  is  cited  on  this  point. 
True  it  is,  that  that  great  man  does  intimate  an  opinion  of  his  own 
to  that  effect;  but  with  many  qualifications,  and  as  an  opinion, 
which  he  did  not  find  to  have  been  adopted  by  any  other  writers.  I 
confess  I  should  have  been  inclined  to  have  gone  along  with  him,  to 
this  extent,  that  if  a  cruiser,  which  had  before  acted  in  a  manner 
entirely  unexceptionable,  and  free  from  all  violation  of 
[  •  385  e  ]  territory,  had  summoned  a  vessel  to  •submit  to  examina- 
tion and  search,  and  that  vessel  had  fled  to  such  places  as 

1  Inst  L.  2,  tit.  1,  §  21. 

Digitized  by  VjOOQIC 


HIGH    COURT   OF   ADMIRALTY.  385/ 

The  Anna.    5  C.  Hob. 

these,  entirely  uninhabited,  and  the  cruiser  had,  without  injury  or 
annoyance  to  any  person  whatever,  quietly  taken  possession  of  his 
prey,  it  would  be  stretching  the  point  too  hardly  against  the  captor, 
to  say  that  on  this  account  only  it  should  be  held  an  illegal  capture. 
If  nothing  objectionable  had  appeared  in  the  conduct  of  the  captors 
before,  the  mere  following  to  such  a  place  as  this  is,  would,  I  think, 
not  invalidate  a  seizure  otherwise  just  and  lawful. 

But  that  brings  me  to  a  part  of  the  case,  on  which  I  am  of  opinion 
that  the  privateer  has  laid  herself  open  to  great  reprehension.  Cap- 
tors must  understand  that  they  are  not  to  station  themselves  in  the 
mouth  of  a  neutral  river,  for  the  purpose  of  exercising  the  rights  of 
war  from  that  river,  much  less  in  the  very  river  itself.  It  appears 
from  the  privateer's  own  log-book  that  this  vessel  has  done  both; 
and  as  to  any  attempt  to  shelter  this  conduct  under  the  example  of 
king's  ships,  which  I  do  not  believe,  and  which,  if  true,  would  be  no 
justification  to  others,  captors  must,  I  say,  be  admonished  that  the 
practice  is  altogether  indefensible,  and  that  if  king's  ships  should  be 
guilty  of  such  misconduct,  they  would  be  as  much  subject  to  cen- 
sure as  other  cruisers.  It  is  unnecessary  to  go  over  all  the  entries  in 
the  log.  The  captors  appear  by  their  own  description  to  have  been 
standing  off  and  on,  obtaining  information  at  the  Balize,  overhauling 
vessels  in  their  course  down  the  river,  and  making  the  river  as  much 
subservient  to  the  purposes  of  war,  as  if  it  had  been  a  river  of  their 
own  country.  This  is  an  inconvenience  which  the  States  of  Ame- 
rica are  called  upon  to  resist,  and  which  this  court  is 
bound  on  every  principle  to  discourage  *and  correct.  [•385/] 
With  respect  to  one  vessel,  it  appears  that  The  Bilboa, 
under  Spanish  colors,  and  an  undoubted  Spanish  ship,  had  been 
captured  and  carried  into  the  river ;  and  it  was  stated  in  an  affidavit 
which  was  exhibited  to  account  for  the  absence  of  the  usual  wit- 
nesses in  that  case,  that  the  prisoners  had  escaped.  The  cause  was 
brought  on  upon  the  evidence  of  the  releasing  witnesses  under  this 
representation.  It  now  appears  by  an  entry  in  this  log  "  that  the 
prisoners  were  set  on  shore;"  an  act  highly  unjustifiable,  in  its 
own  nature,  independent  of  the  deception  with  which  it  has  been 
accompanied.  The  prisoners  are  the  king's  prisoners,  and  captors 
are  particularly  enjoined  by  the  instructions^  not  to  release   any 


1  "  Whereas  a^  it  has  been  represented  to  us  that,  either  through  misapprehension 
of,  or  in  disobedience  to,  the  true  intent  and  meaning  of  the  tepth  article  of  our 
instructions,  respectively  bearing  date  the  17th  of  May,  1803,  and  the  16th  of  June, 
1803,  •  the  captains  or  commanding  officers  of  ships  having  letters  of  marque  and 
reprisals  have  landed  their  prisoners  either  at  ports  where  no  depots  for  the  reception 
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[  •  385  g*  ]  *  prisoners  belonging  to  the  ships  of  the  enemy,  and  they 
violate  their  duty  whenever  they  do.     When  I  advert  to 
the  imposition  that  has  been  put  upon  the  court  in  that  transaction, 
how  can  I  trust  myself  to  any  representation  coming  from  the  same 
persons.     Indeed,  I  think,  I  can  perceive  strong  traits  of  bad  faith 
running  throughout  the  whole  conduct  of  captors  in  the  present  case. 
In  answer  to  the  complaint  that  has  been  made  against  the  captors 
for  bringing  this  prize  to  England,  it  was  said,  that  it  was  done  at 
the  desire  of  the  master  of  the  captured  vessel ;  though  in  the  affida- 
vit of  the  master,  which  is  not  contradicted,  it  is  sworn, 
[  •  385  A  ]  "  that  the  captors  offered  to  set  him  on  shore,  *  but  that 
he  refused  to  be  sepAated  from  his  cargo."    The  conduct 
of  the  captors  has  on  all  points  been  highly  reprehensible.     Looking 
to  all  the  circumstances  of  previous  misconduct,  I  feel  myself  bound 
to  pronounce,  that  there  has  been  a  violation  of  territory,  and  that, 
as  to  the  question  of  property,  there  was  not  sufficient  ground  of 
seizure ;  and  that  these  acts  of  misconduct  have  been  further  aggra- 
vated, by  bringing  the  vessel  to  England,  without  any  necessity  that 


of  prisoners  of  war  are  established,  or  have  otherwise  neglected  to  deliver  them  over 
to  persons  appointed  in  the  seaport  towns  to  take  charge  of  the  prisoners  :  We,  taking 
the  premises  into  consideration,  and  apprehending  the  great  inconvenience  therefrom 
to  the  public  service,  do  hereby  strictly  direct  and  enjoin  all  captains  and  conmianding 
officers  of  ships  and  vessels  having  letters  of  marque  and  reprisals  that  they  do  carry 
all  prisoners,  taken  on  board  any  prizes,  to  ports  at  which  there  are  or  shall  be  esta- 
blished depots  for  the  reception  of  prisoners  of  war,  there  to  deliver  over  such  pri- 
soners to  the  agents  appointed  by  our  commissioners  of  transports,  or  to  such  otiier 
person  as  shall  bo  duly  appointed  to  receive  and  take  charge  of  prisoners  of  war ;  and 
that  no  commander,  or  any  officer  of  any  ship  or  vessel  having  a  letter  of  marque 
and  reprisal,  do  presume,  upon  any  pretence  whatever,  to  land,  release,  or  deliver 
over  any  prisoners  of  war  at  any  other  place,  or  in  any  other  manner,  than  as  afore- 
said/' 

The  editor  takes  this  opportunity  of  suggesting,  as  a  piece  of  information  that  may 
be  of  important  use  to  gentlemen  with  whom  the  proceedings  in  prize  causes  neces- 
sarily commence,  (the  commanders,  and  cruisers  of  all  descriptions  in  the  naval  ser- 
vice of  the  country,)  that  it  is  not  an  unfrequent  cause  of  dissatisfaction  with  the 
court,  that  those  who  have  the  management  and  control  over  captured  vessels  omit,  in 
many  instances,  to  attend  to  the  duty  enjoined  by  the  general  law,  and  promulged  in 
a  declaratory  form  in  these  instructions,  with  respect  to  the  custody  of  prisoners  in 
general.  The  effect  of  this  omission  is  more  felt,  as  it  counteracts  the  very  ancient 
and  almost  fundamental  rule  of  prize  proceedings,  which  requires  that  the  master  of 
the  captured  vessel,  whether  an  enemy  or  neutral,  should  be  brought  in  for  examina- 
tion. The  court  has  invariably  withheld  its  sentence  of  condemnation,  even  in  the 
clearest  cases,  where  this  omission  has  appeared,  until  it  has  been  supplied,  or  accounted 
for  in  a  satisfactory  manner.  The  inevitable  consequence  of  such  neglect  must  be,  in 
all  cases  where  it  occurs,  to  retard  the  benefit  that  may  otherwise  be  expected  to  result 
from  the  capture.    [The  Bothnea,  2  GalL  88.] 
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can  jastify  such  a  measure.  In  such  a  case  it  would  be  falling  short 
of  the  justice  due  to  the  violated  rights  of  America,  and  to  the  indi- 
viduals who  have  sustained  injury  by  such  misconduct,  if  I  did  not 
follow  up  the  restitution  which  has  passed  on  the  former  day,  with  a 
decree  of  costs  and  damages. 


BEFORE   THE  LORDS   COMMISSIONERS   OF  APPEAL 
IN  PRIZE  CAUSES.1 

•  The  William,  Trefry.  [  *  385  ] 

March  11,  1806. 
[Contintiity  of  voyage.] ' 

This  was  a  question  on  the  continuity  of  a  voyage  in  the  colonial 
trade  of  the  enemy,  brought  by  appeal  from  the  Vice- Admiralty 
Court  at  Halifax,  where  the  ship  and  cargo,  taken  on  a  destination 
to  Bilboa,  in  Spain,  and  claimed  on  behalf  of  Messrs.  W.  &  N. 
Hooper,  of  Marblehead,  in  the  State  of  Massachusetts,  had  been  con- 
demned 17th  JuFy,  1800. 

It  appeared  in  evidence  that  the  ship  had  gone  to  Martinique, 
where  the  outward  cargo  was  disposed  of ;  that  she  then  proceeded 
to  Laguira,  and  took  on  board  a  cargo  of  cocoa,  the  property  of  the 
owners,  which  was  brought  to  Marblehead  on  the  29th  May,  and 
unladen ;  that  the  ship  was  then  cleaned  and  slightly  repaired,  and 
again  took  on  board  the  chief  part  of  the  former  cargo,  with  some 
sugars  brought  from  the  Havana  in  other  ships,  and  purchased  by 
the  owners,  and  sailed,  on  or  before  the  7th  June,  upon  a  destination 
to  Bilboa.     Among  the  papers  was  a  certificate  from  the 
collector  of  the  *  customs,  "  that  this  vessel  had  entered  and  [  *  386  ] 
landed  a  cargo  of  cocoa,  belonging  to  Messrs.  W.  &  rT. 
Hooper,  and  that  the  duties  had  been  secured  agreeable  to  law,  and 


1  The  editor  is  happy  to  have  it  in  his  power  to  insert  in  his  collection  of  Admi- 
ralty Reports  this  ebiborate  judgment  of  the  Court  of  Appeal,  which  contains,  also,  a 
reference  to  all  the  principal  cases  that  had  occurred  before  that  court,  relating  to  the 
continuity  of  voyages  in  the  colonial  trade  of  the  enemy. 

«  [See  The  Maria,  6  C.  Bob.  865,  and  note.] 
VOL.  v.  23 
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that  the  said  cargo  had  been  reshipped  on  board  this  vessel,  boand 
for  Bilboa ;  and  that  her  cargo,  consisting  of  cocoa,  sagar,  and  fish, 
was  the  property  of  the  said  W.  &  N.  Hooper." 

On  the  7th  May,  1804,  the  cause  came  on  to  be  heard  before  the 
Lords  of  Appeal,  upon  the  original  evidence,  when  the  case  was 
argued  on  the  principle  of  continuity,  and  the  application  of  that 
principle  to  the  circumstances  of  the  present  case,  by  the  King's 
Advocate  and  the  Attorney- General,  on  the  part  of  the  captor,  and 
by  Mr.  Dallas  and  Dr.  Arnold,  on  the  part  of  the  appellant.  The 
Lords  "  pronounced  for  the  appeal,  reversed  the  sentence  appealed 
from,  and  retained  the  principal  cause,  therein  admitted  the  claim 
for  the  ship  and  cargo,  pronounced  the  said  cargo,  except  seventy 
hogsheads  of  cocoa  and  five  bags  of  cocoa,  to  have  belonged  as 
claimed,  and  dismissed  the  bail  given  in  the  court  below  to  answer 
the  appeal  in  respect  thereto ;  but  directed  farther  proof  to  be  made 
of  the  importation  of  the  said  cocoa  into,  and  exportation  from,  the 
port  of  Marblehead,  in  America,  and  the  payment  of  duties  thereon, 
within  nine  months." 

In  obedience  to  that  decree  farther  proof  was  exhibited,  consisting 

of  sundry  documents.^ 

[  •  387  ]      •  On  this  proof  the  cause  was  farther  argued ;  and,  on  the 

11th  March,  1806,  the  judgment  of  the  Court  of  Appeal  was 

delivered  by  the  Right  Honorable  Sir  William  Grant,  Master  of  the 

Rolls,  in  the  following  terms : 


1  Attestation  of  W.  &  N.  Hooper,  7th  November,  1804  :  — 

Certificate  of  Joseph  Wilson,  collector  of  the  customs,  stating  the  importation  of  the 
goods  in  question,  dated  7th  November,  1804. 

Account  of  bonds  given  by  William  Hooper  and  John  Trefry,  to  secure  the  duties 
on  the  importation  of  goods  on  board  The  William,  from  Laguira.  Copy  of  entry  of 
the  goods  imported  in  The  William,  from  Laguira,  May,  1800.  Affidavit  of  the 
weigher  and  guager  at  Marblehead,  that  he  weighed  61,345  pounds,  which  were  landed 
from  The  William,  Trefry,  and  that  the  same  was  put  into  102  casks  and  five  bags. 
Sworn  at  Marblehead,  7th  'November,  1804.  Ship's  articles  between  the  master  and 
the  mariner  or  The  William,  Trefry,  for  a  voyage  from  Marblehead  to  Martinico,  or 
elsewhere  in  the  West  Indies,  and  back  to  Marblehead,  dated  February,  1800.  Bond 
given  by  W.  Hooper  and  John  Trefry,  to  pay  to  the  United  States  the  sum  of 
$1,239,  dated  29th  May,  1800.  Policy  of  insurance  on  The  William  and  cargo,  from 
Marblehead  to  the  West  Indies,  and  from  thence  to  her  port  of  discharge  in  the 
United  States,  dated  Salem,  M£ut;h  26th,  1800.  A  price  current  at  Bilboa,  the  8th 
February,  1800.  Bond  entered  into,  W.  Hooper  and  John  Trefry,  in  the  sum  of 
$1,848,  on  the  exportation  of  seventy-nine  casks  and  ^ye  bags  of  cocoa  from  Marble- 
head to  Bilboa,  dated  Marblehead,  5th  June,  1800. 
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Judgment. 
Sir  William  Grant.     The  question  in  this  case  is,  whether  that 
part  of  the  cargo  which  has  been  the  subject  of  further  proof,  and 
which,  it  is  admitted,  was,  at  the  time  of  the  capture,  going  to  Spain, 
is  to  be  considered  as  coming  directly  from  Laguira,  within  the 
meaning  of  his  Majesty's  *instructions.     According  to  our 
understanding  of  the  law,  it  is  only  from  those  *  instructions  [  *  388  ] 
that  neutrals  derive  any  right  of  carrying  on  with  the  colo- 
nies of  our  enemies,  in  time  of  war,  a  trade  from  which  they  were 
excluded  in  time  of  peace.     The  instructions  had  not  permitted  the 
direct  trade  between  the  hostile  colony  and  its  mother  country,  but 
had,  on  the  contrary,  ordered  all  vessels  engaged  in  it  to  be  brought 
in   for  lawful  adjudication ;  and  what  the  present  claimants  ^  ac- 


1  The  principal  documents  exhibited  on  the  part  of  the  claimants  are  subjoined  at 
length,  for  the  purpose  of  exhibiting  a  more  accurate  view  of  the  course  in  which  the 
continuous  trade  between  the  colonies  of  the  enemj  and  the  mother  country  has  been 
conducted,  as  to  the  forms  of  importation  in  America. 

Attestation  of  the  claimants :  — 

"  "William  Hooper  and  Nathaniel  Hooper,  both  of  lilarblehead,  in  the  State  of  Mas- 
sachusetts, in  the  United  States  of  America,  merchants,  do  depose  and  say  —  That  they 
are  citizens  of  the  United  States,  and  were  bom  in  Alarblehead  aforesaid,  and  in  the 
month  of  February,  in  the  year  of  our  Lord  1800,  shipped  on  board  the  schooner 
William,  belonging  to  them,  whereof  John  Trefry  was  then  master,  a  cargo  consisting 
of  codfish,  sounds,  and  lumber,  and  ordered  him  to  proceed  with  said  cargo  from  said 
Marblehead  to  Martinico,  then  in  possession  of  the  Britbh,  in  the  West  Indies,  and 
there  sell  and  dispose  of  said  cargo  for  cash,  and,  with  the  proceeds  thereof  and 
100  doubloons,  which  they,  at  the  same  time,  shipped  in  gold,  to  proceed  to  Laguira, 
on  the  Spanish  main,  and  there  lay  out  the  same  in  purchasing  a  cargo  of  cocoa ; 
that  the^  said  Trefry  proceeded  on  said  voyage,  with  said  .cargo  on  board,  from  said 
Marblehead  to  said  Martinico,  and  there  sold  and  disposed  of  the  same  for  cash,  and 
with  the  proceeds  thereof  and  said  100  doubloons  in  gold,  proceeded  to  said  Laguira, 
and  there  purchased  a  cargo  of  cocoa,  and,  having  shipped  said  cocoa  in  bulk  on 
board  the  said  schooner,  proceeded  with  it  on  board  from  said  Laguira  to  Marble- 
head aforesaid,  and  arrived  there  on  the  29th  day  of  May,  in  the  year  of  our  Lord 
1800,  where  the  said  cocoa  was  entered  at  the  custom-house,  and  the  duties  thereon 
secured  to  be  paid  according  to  law.  And  these  deponents  further  say,  that  after 
entering  the  said  cocoa  and  securing  the  duties  thereon,  the  same  was  landed  in  said 
Marblehead,  and  there  inspected  and  weighed  by  the  officers  of  the  customs,  and 
put  into  casks  and  bags,  G,  and  the  said  schooner  and  crew  discharged,  the  hands 
pidd  off,  and  the  voyage  ended,  as  will  appear  by  the  original  shipping-paper  hereto 
annexed,  marked  A,*  which  they  aver  to  be  true  and  genuine ;  that  the  whole  of  the 
said  cocoa,  after  it  was  landed,  was  put  into  casks  and  bags,  and  consisted  of  seventy- 
nine  casks  and  five  bags,  which  belonged  to  them,  and  twenty-three  casks  which  were 
the  proceeds  of  an  adveutuve  shipped  on  board  the  said  schooner  by  Bobert  Hooper, 
of  Marblehead,  their  father,  and  belonged  solely  to  him.    And  these  deponents  further 

♦  Infra,  361. 
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[  •  389  ]  cordingly  maintain  is,  not  that  they  could  *  carry  the  pro- 
duce of  Laguira  directly  to  Spain,  but  that  they  were  not 


say,  that  the  whole  of  the  duties  on  the  said  cocoa,  (and  on  one  barrel  of  coffee  and 
one  barrel  of  sugar,  the  adventures  of  the  master  aAi  mate,)  were  secured  to  be  paid 
by  the  bond  hereto  annexed,  marked  £,*  which  they  aver  to  be  the  original  bond 
which  was  given  at  the  custom-house  to  secure  said  duties,  as  will  appear  by  the  paper 
writing  marked  A,  annexed  to  the  collector's  certificate ;  tJiat  on  reshipping  the  said 
cocoa,  or  any  part  thereof,  to  any  foreign  port  whatever,  they  were  entitled,  by  the 
laws  of  the  United  States,  to  receive  a  drawback  on  the  same,  reserving  to  the  said 
United  States  one  and  one  quarter  per  centum,  and  on  their  reshipping  it  to  Bilboa, 
as  is  hereinafter  mentioned,  debentures  for  the  drawback  were  accordingly  issued,  by 
the  then  collector,  Samuel  R.  Grerry,  who  has  since  been  removed  from  office,  for  the 
sum  of  S955.66  on  their  adventure,  and  the  sum  of  $255.90  on  their  father's  adven- 
ture, which  was  afterwards  reshipped  by  him ;  that  the  said  debentures  were  applied 
to  cancel  so  much  of  the  said  impost  bond  when  it  became  due ;  the  said  impost  bond 
amounting  in  the  whole  to  the  sum  of  $1,239.82,  the  said  debentures  to  the  sum  of 
$1,211.56,  and  the  balance  due  on  the  said  impost  bond  to  the  stun  $28.26,  which  was 
paid  by  them  to  the  said  collector  in  money.  And  these  deponents  further  say,  that 
they  did  not  receive  any  benefit  from  the  remission  of  duties,  upon  exporting  the 
■aid  cocoa,  that  would  not  have  been  received  by  them  or  any  other  person,  if  the 
same  had  been  imported  from  a  British  colony,  or  elsewhere.  And  these  deponents 
do  further  say,  that  for  several  years  previous  to  their  said  schooner's  sailing  on  the 
voyage  aforesaid,  they  had  been  engs^d  in  foreign  commerce,  and  employed  some 
o£  their  vessels  in  the  European,  and  some  of  them  in  the  West  India  trade ;  and  that 
when  they  ordered  the  master  of  the  said  schooner  to  proceed  to  Laguira  and  pur- 
chase cocoa,  it  was  with  the  single  view  of  bringing  it  to  the  United  States ;  and  that 
they  then  had  no  intention  or  expectation  of  exporting  it  in  the  said  schooner  to 
Spain,  but  on  its  arriving  at  Marblehead,  on  the  29th  of  May,  1800,  as  before 
mentioned,  they  found  it  could  not  be  sold  to  advantage  in  this  country,  and  would, 
probably,  from  the  information  they  had  received  from  the  price  current  hereunto 
annexed,  marked  N,  inclosed  to  them  by  Ventura  Gromez  de  la  Torre  &  Gsandsons, 
and  which  they  received  in  the  beginning  of  May,  1800,  bring  a  much  better  price 
in  Spain,  they  determined  on  sending  it  to  that  market ;  and  having  no  other  vessel 
at  home  in  which  they  could  send  it,  they  reshipped  it  on  board  the  said  schooner 
William,  and  consigned  the  same  to  the  master,  and  ordered  him  to  proceed  in  her  to 
Bilboa,  in  the  kingdom  of  Spain,  and  there  sell  and  dispose  of  the  same,  on  their 
account  and  risk,  and  proceed  directly  home  ;  that  while  the  said  schooner  was  pro- 
ceeding on  her  said  voyage,  she  was  taken  and  carried  into  Halifax  by  one  of  his 
Britannic  Majesty's  ships  of  war,  and  there  condemned  as  prize.  And  these  depo- 
nents expressly  declare  that  the  aforementioned  voyage  to  Martinico  and  Laguira  was 
not  undertaken  with  a  view  or  any  intention  of  procuring  cocoa,  or  any  produce  of 
a  Spcmbh  colony,  and  bringing  the  same  to  the  United  States,  landing  and  naturaliz- 
ing it,  and  then  shipping  it  in  the  same  or  any  other  bottom  to  Spain ;  but  that  their 
reshipping  the  said  cocoa  for  Bilboa  was  altogether  accidental,  owing  to  the  state  of 
the  markets  in  the  two  countries  aforesaid,  at  the  time  the  said  schooner  arrived  there- 
with at  said  Marblehead,  as  is  hereinbefore  stated ;  and  that  if  they  had  exported  it 
to  any  other  foreign  port,  or  had  sold  it  here,  and  the  purchasers  had  exported  it,  the 

*/n^861. 
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SO  carrying  the  cargo  in  question ;  *inasmuch  as  the  voyage  [  ^  390  ] 
in  which  it  was  taken  was  a  voyage  from  North  America, 
and  not  directly  from  a  colony  of  Spain. 


deponents,  or  such  purchasers,  would  have  been  entitled  to  the  same  drawback  on 
exporting  the  same.  And  these  deponents  do  further  declare,  that  the  bond  hereto 
annexed,  marked  O,*  is  the  original  bond  given  by  the  said  William  Hooper  and  John 
Trefry  to  the  United  States,  on  exporting  said  cocoa,  as  before-mentioned,  and  that 
the  same  is  true  and  genuine." 

Certificate  of  the  collector  of  the  customs :  — 

I,  Joseph  Wilson,  collector  of  the  customs  of  the  United  States  of  America  for  the 
district  of  Marblehead  and  Lynn,  do  hereby  certify  and  attest  that  on  the  29th  day 
of  May,  1800,  the  schooner  William,  John  Trefry,  master,  entered  at  the  custom- 
house at  Marblehead  61,345  pounds  of  cocoa,  one  barrel  of  coffee,  and  one  barrel  of 
sugar,  which  were  imported  from  Laguira,  and  belonged  to  William  Hooper  and 
Nathaniel  Hooper,  of  Marblehead  aforesaid,  who  are  citizens  of  the  United  States. 
And  I  do  further  certify  and  attest  that  the  aforementioned  cocoa,  coffee,  and  sugar, 
were  all  duly  landed  from  the  said  schooner  at  Marblehead,  and  that  the  said  William 
Hooper  and  John  Trefry,  on  the  29th  day  of  May,  1800,  gave  bonds  to  Samuel  R. 
Gerry,  who  was  then  collector  for  the  district  of  Alarblehead  and  Lynn,  (but  who  has 
since  been  removed  from  office,)  to  secure  the  payment  of  the  impost  duties  imposed 
by  law  on  the  above-mentioned  cocoa,  coffee,  and  sugar,  and  that  the  said  bonds  were 
paid  by  debentures  that  were  issued  by  the  sud  collector  for  the  drawback  due  on  the 
said  cocoa  on  its  being  exported  for  Bilboa,  as  is  hereafter  mentioned,  the  sum  of 
$1,211.56,  and  the  sum  of  $28.26  in  cash,  being  the  whole  amount  of  the  impost 
duties  on  said  cocoa,  all  which  appears  by  the  books  and  papers  of  the  said  collector, 
now  in  my  custody.  And  I  do  further  certify  and  attest  that,  on  the  5th  day  of 
June,  1800,  seventy-nine  casks  and  five  bags  of  the  above-mentioned  cocoa  were 
entered  at  the  custom-house  in  said  Marblehead,  as  being  exported  by  the  said  Wil- 
liam Hooper  and  Nathaniel  Hooper,  on  board  the  schooner  William,  John  Trefry, 
master,  for  Bilboa,  and,  on  the  9th  day  of  June,  1800,  twenty-three  casks  more  of 
the  said  cocoa  were  entered  at  the  said  custom-house,  as  being  exported  by  Robert 
Hooper,  of  said  Marblehead,  merchant,  on  board  the  schooner  Saratoga,  Ebenezer 
Graves,  Jun.,  master,  for  Bilboa.  And  I  do  further  certify  and  attest,  that  the  bond 
described  in  the  paper  writing  hereto  annexed,  marked  A,  is  the  true  and  accurate 
description  of  the  bond  given  at  the  said  custom-house,  to  secure  the  duties  upon  the 
goods  imported  in  the  schooner  William  therein  mentioned ;  and  that  the  paper  writ- 
ing her^^to  annexed,  marked  B,  is  a  true  and  genuine  copy  of  the  entry  of  said 
goods,  as  made  at  the  said  custom-house,  as  also  appears  by  the  books  and  papers  of 
the  said  collector,  now  in  my  custody.  And  I  do  further  certify  and  attest  that  the 
said  William  Hooper  and  Nathaniel  Hooper  and  Robert  Hooper  did  not  pay  any 
export  duties  on  exportmg  and  clearing  out  the  aforesaid  cocoa  for  Bilboa,  no  part 
of  said  goods  being  by  law  subjected  fo  pay  any  export  duties  on  their  being 
exported. 

In  witness  whereof  I  have  hereto  set  my  hand  and  seal  of  office,  at  Marblehead 
aforesaid,  this  7th  day  of  November,  1804. 

Joseph  Wilson,  CdUeelcr, 


*  Infra,  862. 
23* 
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[  •  391  ]      •  What  then,  with  reference  to  this  subject,  is  to  be  con- 
[  •  392  ]  sidered  as  a  direct  voyage  from  one  place  to  *  another  ? 


A. 

Account  of  bonds  given  by  William  Hooper,  merchant,  and  John  Trefry,  mariner, 
for  goods  imported  in  the  schooner  William,  John  Trefiy,  master,  from  Laguira,  which 
vessel  entered  on  the  29th  day  of  May,  1800,  at  the  custom-house  o£  the  port  of  Ma^ 
blehead :  — 

Dollan.    CU. 
1,289     82 


Dato  or  Bonds. 

When  paid. 

No.  of  Bonds. 

Obligora  Names. 

1800. 

1800. 

William  Hooper. 

May  29th. 

August  29th. 

14. 

John  Trefry. 

B. 

Entry  of  goods  consigned  to  Captain  William  Hooper,  imported  in  the  schooner 
William,  John  Trefry,  master,  from  Laguira,  May  29th,  1800 :  — 

Marks.    *  Numbers.  Packages  and  Oootenls.  Netvalae.  Duly. 

61,845  lbs.        Cocoa  in  bulk,  at    2  cents,      $1,226    90 

B.  1  Barrel  coffee,  178lb8.net     at    Scents,  8    90 

Do.  1  Barrel  sugar,  201  lbs.  net     at    2  cents,  4    02 

$1,289    82 

I  solemnly  swear  that  the  above  entry  contains  the  whole  of  die  goods,  wares,  and 
merchandises  imported  by  me,  or  to  me  consigned,  in  the  schooner  William,  John 
Trefry,  master,  from  Laguira,  according  to  my  best  belief  and  knowledge ;  and  that 
the  invoices  thereof  now  produced  contain,  to  the  best  of  my  knowledge  and  belief, 
the  net  prime  cost  thereof;  and  that  if  I  afterwards  discover  any  other  or  greater 
quantity  than  is  contained  in  the  above  entry,  I  will  make  due  report  and  entry 
Uiereof. 

William  Hooper. 


Certificate  of  obligations  entered  into,  on  reshipment,  debenture,  &c.,  November  9th, 
1800 :  —  •  • 

Know  all  men  by  these  presents,  that  we,  William  Hooper,  of  Marblehead,  in  the 
county  of  Essex,  merchant,  principal,  and  John  Trefry,  of  said  Marblehead,  mariner, 
surety,  are  held  and  stand  firmly  bound  to  the  United  States  of  America  in  the  sum 
of  $1,848.48,  for  the  payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves, 
heirs,  executors,  |md  administrators,  jointly  and  severally,  by  these  presents. 

Witness  our  hands  and  seals,  this  5th  day  of  June,  year  1800. 

Whereas  Captain  William  Hooper  imported  into  the  port  of  Marblehead  the  follow- 
ing merchandise,  in  the  schooner  William,  of  Marblehead,  John  Trefry,  master,  from 
Lagmra,  on  the  29th  day  of  May,  1800,  to  wit :  — 
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Nobody  has  ever  supposed  that  a'  mere  deviation  from  the 
straightest  and  shortest  course,  in  which  *the  voyage  could  [•393  ] 
be  performed,  would  change  its  denomination,  and  make  it 
cease  to  be  a  direct  one  *  within  the  intendnjent  of  the  [  *  394  ] 
instructions.     Nothing  can   depend  on  the  degree  or  the 
direction  of  the  •deviation,  whether  it  be  of  more  or  fewer  [•395  ] 
leagues,  whether  towards  the  coast  of  Africa,  or  towards 
that  of  America.     Neither  will  it  be  contended  that  the  point  from 
which  the  commencement  of  a  voyage  is  to  be  reckoned  changes  as 
often  as  the  ship  stops  in  the  course  of  it;  nor  will  it  the  more 
change,  because  a  party  may  choose  arbitrarily  by  the  ship's  papers, 
or  otherwise,  to  give  the  name  of  a  distinct  voyage  to  each  stage  of 
a  ship's  progress.     The  act  of  shifting  the  cargo  from  the  ship  to  the 
shore,  and  from  the  shore  back  again  into  the  ship,  does  not  neces- 
sarily amount  to  the  termination  of  one  voyage  and  the  commence- 
ment of  another.     It  may  be  wholly  unconnected  with  any  purpose 
of  importation  into  the  place  where  it  is  done.     Supposing  the  land- 
ing to  be  merely  for  the  purpose  of  airing  or  drying  the  goods,  or  of 
repairing  the  ship,  would  any  man  think  of  describing  the  voyage  as 
beginning  at  the  place  where  it  happened  to  become  necessary  to  go 
through  such  a  process  ?     Again,  let  it  be  supposed  that  the  party 
has  a  motive  for  desiring  to  make  the  voyage  appear  to  begin  at 
some  other  place  than  that  of  the  original  lading,  and  that  he,  there- 
fore, lands  the  cargo  purely  and  solely  for  the  purpose  of  enabling 


79  Casks  of  cocoa,  weight  47,522  lbs.  at  2  cents  .        .        .      $950    44 

5  Bags  of  cocoa,  weight       878  lbs.  at  2  cents  .        .        .  17     56 

48,400  968     00 

Deduct  one  and  one  fourth  per  cent     12    10 

Granted  debenture,  Na  95,  pay.  Aug.  29, 1800,  for        .        .        $955    90 

and  bemg-  reshipped  by  the  aforesaid  William  Hooper,  in  order  to  export  the  same  in 
the  schooner  William,  of  Marblehead,  John  Trefry,  master,  now  in  the  port  of  Marble- 
head,  and  bound  for  Bilboa. 

The  conditions  dT  this  obligation,  therefore,  is  such,  that  if  the  said  merchandise,  or 
any  part  thereof,  be  not  relanded  in  any  port  or  place  within  the  limits  of  the  United 
States,  as  settled  by  the  late  treaty  of  peace,  and  if  the  certificates  and  other  proo& 
required  by  law  of  the  delivery  of  the  same  at  the  aforesaid  port  of  Bilboa,  or  at  any 
port  or  place  without  the  United  States,  shall  be  produced  at  this  office  within  one 
year  from  the  date  hereof,  then  this  obligation* shall  be  null  and  Toid,  but  otherwise 
shall  be  and  renuun  in  full  force  and  virtue. 

WiLLIAU  HOOPEB,  (l.  8.) 

John  Teefry,  (l.  s.) 

Signed,  sealed,  and  delivered  in  the  presence  of 
Peter  Greek. 
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himself  to  affirm,  that  it  was  at  such  other  place  that  the 
[  'SOe  ]  •  goods  were  taken  on  board,  would  this  contrivance  at  all 

alter  the  truth  of  the  fact  ?  Would  not  the  real  voyage  still 
be  from  the  place  of  the  original  shipment, « notwithstanding  the 
attempt  to  give  it  the  appearance  of  having  begun  from  a  different 
place  ?  The  truth  may  not  always  be  discernable,  but  when  it  is  dis- 
covered, it  is  according  to  the  truth,  and  not  according  to  the 
fiction,  that  we  are  to  give  to  the  transaction  its  character  and 
denomination.  If  the  voyage  from  the  place  of  lading  be  not 
really  ended,  it  matters  not  by  what  acts  the  party  may  have 
evinced  his  desire  of  making  it  appear  to  have  been  ended.  That 
those  acts  have  been  attended  with  trouble  and  expense  cannot 
alter  their  quality  or  their  effect.  The  trouble  and  expense  may 
weigh  as  circumstances  of  evidence,  to  show  the  purpose  for  which 
the  acts  were  done ;  but  if  the  evasive  purpose  be  admitted  or  proved, 
we  can  never  be  bound  to  accept  as  a  substitute  for  the  observance 
of  the  law,  the  means,  however  operose,  which  have  been  employed 
to  cover  a  breach  of  it.  Between  the  actual  importation  by  which 
a  voyage  is  really  ended,  and  the  colorable  importation  which  is  to 
give  it  the  appearance  of  being  ended,  there  must  necessarily  be  a 
great  resemblance.  The  acts  to  be  done  must  be  almost  entirely  the 
same ;  but  there  is  this  difference  between  them,  —  the  landing  of  the 
cargo,  the  entry  at  the  custom-house,  and  the  payment  of  such  duties 
as  the  law  of  the  place  requires,  are  necessary  ingredients  in  a 
genuine  importation;  the  true  purpose  of  the  owner  cannot  be 
effected  without  them.      But  in  a  fictitious  importation,  they  are 

mere  voluntary  ceremonies,  which  have  no  natural  connec- 
[  •  397  ]  tion  whatever  with  the  purpose  of  sending  on  the  *  cargo 

to  another  market,  and  which,  therefore,  would  never  be 
resorted  to  by  a  person  entertaining  that  purpose,  except  with  a  view 
of  giving  to  the  voyage,  which  he  has  resolved  to  continue,  the 
appearance  of  being  broken  by  an  importation,  which  he  has  resolved 
not  really  to  make. 

Now  what  is  the  case  immediately  before  us?  The  cargo  in 
question  was  taken  on  board  at  Laguira.  It  was,  at  the  time  of  the 
capture,  proceeding  to  Spain ;  but  the  ship  had  touched  at  an  Ame- 
rican port  The  cargo  was  landed  and  entered  at  the  custom-house, 
and  a  bond  was  given  for  duties  to  the  amount  of  1,239  dollars.  The 
cargo  was  reshipped,  and  a  debenture  for  1,211  dollars  by  way  of 
drawback  was  obtained.  All  this  passed  in  the  course  of  a  few  days. 
The  vessel  arrived  at  Marblehead  on  the  29th  of  May ;  on  that  day 
the  bond  for  securing  the  duties  was  given.  On  the  30th  and  31st 
the  goods  were  landed,  weighed,  and  packed.  The  permit  to  ship 
them  is  dated  the  1st  of  June,  and  on  the  3d  of  June  the  vessel  is 
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cleared  out  as  laden,  and  ready  to  proceed  to  sea.    We  are  frequently 
obliged  to  collect  the  purpose  from  the  circumstances  of  the  transac- 
tion.    The  landing  thus  almost  instantaneously  followed  by  the  re- 
shipmerit,  has  little  appearance  of  having  been  made  with  a  view  to 
actual  importation ;  but  it  is  not  upon  inference  that  the  conclusion 
in  this  case  is  left  to  rest.     The  claimants,  instead  of  showing  that 
they  really  did  import  this  cargo,  have,  in  their  attestation,  stated  the 
reasons  which  determined  them  not  to  import  it     They  say,  indeed, 
that  when  they  ordered  it  to  be  purchased,  "  it  was  with  the  single 
view  of  bringing  it  to  the  United  States,  and  that  they  then 
had  no  intention  *or  expectation  of  exporting  it  in  the  said  [  *  398  ] 
schooner  to  Spain."     Supposing  that  from  this  somewhat 
ambiguous  statement  we  are  to  collect  that  their  original  intention  was 
to  have  imported  this  cargo  into  America,  with  a  view  only  to  the 
American  market,  yet  their  intention  had  been  changed  before  the 
arrival  of  the  vessel.     For  they  gtate  that  in  the  beginning  of  May 
they  had  received  accounts  of  the  prices  of  cocoa  in  Spain,  which 
satisfied  them  that  it  would  sell  much  better  there  than  in  America, 
and  that  they  had^  therefore,  determined  to  send  it  to  the  Spanish 
market     Nothing  is  alleged  to  have  happened  between  the  landing 
of  the  cargo  and  its  reshipment,  that  could  have  the  least  influence 
on  their  determination.     It  was  not  in  that  short  interval  that  Ame- 
rican prices  fell,  or  that  information  of  the  higher  prices  in  Spain  bad 
been  received.     Knowing  beforehand  the  comparative  state  of  the 
two  markets,  they  neither  tried  nor  meant  to  try  that  of  America,  but 
proceeded  with  all  possible  expedition  to  go  through  the  forms  which 
have  been  before  enumerated.     If  the  continuity   of  the  voyage 
remains  unbroken,  it  is  immaterial  whether  it  be  by  the  prosecution 
of  an  original  purpose  to  continue  it,  as  in  the  case  of  The  Essex,  or 
as  in  this  case,  by  the  relinquishment  of  an  original  purpose  to  have 
brought  it  to  a  termination  in  America.     It  can  never  be  contended, 
that  an  intention  to  import,  once  entertained,  is  equivalent  to  import- 
ation.    And  it  would  be  a  contradiction  in  terms  to  say  that  by  acts 
done  after  the  original  intention  has  been  abandoned,  such  original 
intention  has  been  carried  into  execution.     Why  should  a  cargo, 
which  there  was  to  be  no  attempt  to  sell  in  America,  have  been 
entered  at  an  American  custom-house,  and  voluntarily  sub- 
jected to  the  *  payment  of  any,  even  the  most  trifling  duty  ?  [  *  399  ] 
Not  because  importation  was,  or  in  such  a  case  could  be 
intended,  but  because  it  was  thought  expedient  that  something 
should  be  done,  which  in   a  British   Prize  Court  might  pass  for 
importation.     Indeed  the  claimants  seem  to  have  conceived  that  the 
inquiry  to  be  made  here  was,  not  whether  the  importation  was  real 
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or  pretended,  but  whether  the  pretence  had  assumed  a  particular 
form,  and  was  accompanied  with  certain  circumstances  which  by 
positive  rule  were,  in  all  cases,  to  stand  for  importation,  or  to  be  con- 
clusive evidence  of  it.  And  it  has,  I  understand,  been  said  that  our 
departure  from  that  supposed  rule  in  the  case  of  The  Essex,^  Orne, 
was  a  surprise  upon  the  merchants  of  America,  who  had  by  our  for- 
mer decisions  been  led  to  believe,  that  proof  of  landing  and  payment 
of  duties  in  America  would,  in  every  case,  be  held  absolutely  decisive 
of  the  legality  of  the  voyage. 

How  far  even  that  rule  would  have  been  departed  from  by  the  deci- 
sion in  the  case  of  The  Essex,  will  hereafter  be  considered.  But  after 
having  looked  very  attentively  into  all  the  cases  in  which,  as  far  as  I 
am  aware,  this  sort  of  question  has  occurred,  I  conceive,  not  only 
that  it  will  be  impossible  to  point  out  a  judgment,  in  which  any  such 
unqualified  doctrine  has  been  laid  down,  but  that  the  judgments  ante- 
cedent to  that  in  The  Essex  had  clearly  and  unequivocally  negatived 
the  existence  of  the  alleged  rule  of  decision. 

The  first  case  of  the  kind,  that  of  The  Polly,  Lasky,  occurred  in 
the  High  Court  of  Admiralty,  in  February,  1800.  The  learned  judge 
of  that  court  expressly  disclaimed  the  attempt  to  define  what  should 

be  deemed  universally  the  test  of  a  bond  fide  importation. 
[  •  400  ]  He  •  did,  indeed,  lay  great  and  just  stress  on  the  payment 

of  the  American  import  duties,  which  was  there  sworn  to 
have  been  actually  made.  But  still  it  was  as  evidence  of  bond  fide 
importation.  The  very  statement,  that  the  thing  in  question  was  the 
bona  fides  of  the  importation,  did  of  necessity  exclude  the  supposi- 
tion that  one  uniform  effect  was,  in  all  cases,  to  be  ascribed  to  a  given 
set  of  circumstances,  without  regard  to  the  manner  in  which  their 
efiect  as  evidence  might  be  varied  by  other  circumstances,  with  which, 
in  different  cases,  they  might  be  found  contrasted  or  combined.  The 
first  case  of  this  class  which,  I  believe,  came  before  this  board,  was 
that  of  The  Mercury,  Roberts,  in  January,  1802.  By  all  the  docu- 
ments found  on  board,  the  cargo  appeared  to  have  been  laden  at 
Charlestown ;  and  among  those  documents  there  was  an  attestation 
sworn  at  the  custom-house,  that  all  the  parts  of  the  cargo  which  were 
of  foreign  growth  or  manufacture,  had  been  legally  imported,  and  the 
duties  thereon  paid  or  secured.  It  came  out,  however,  in  the  deposi- 
tions of  the  witnesses  examined  on  the  standing  interrogatories,  that 
'  the  cargo  had  been  laden  at  the  Havana,  and  that  it  never  had  been 
landed  at  Charlestown,  the  place  of  the  alleged  shipment.     It  being 
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evident  that  the  touching  at  Charlestown  was  for  the  mere  purpose  of 
giving  to  the  voyage  the  color  and  appearance  of  having  begun  there, 
we  afBrmed  the  sentence  of  condemnation,  without  previously  endea- 
voring to  ascertain  whether  any  duties  had  really  been  paid  in  Ame- 
rica. The  true  nature  of  the  transaction  being  clearly  ascertained,  it 
seemed  immaterial  to  inquire,  whether  the  payment  of  duties  had 
been  one  of  the  means  employed  to  disguise  it. 

*  The  next  case  which  occurred,  was  that  of  The  Eagle,  [  *  401  ] 
Weeks,  in  May,  1803.  By  the  original  evidence,  it  appeared 
that  the  cargo  had  come  from  Bilboa  to  Philadelphia,  where  it  had 
been  landed,  and  whence  it  was  proceeding,  in  the  same  vessel,  to  the 
Havana.  The  condemnation  in  the  court  below  had  proceeded  on 
the  ground  that  the  cargo  was  contraband  of  war.  But  the  only 
question  here  was  with  regard  to  the  continuity  of  the  voyage.  As 
to  that,  further  proof  was  ordered.  We  had  the  landing  at  Philadel- 
phia already  in  evidence ;  therefore,  according  to  the  supposed  rule, 
the  only  other  circumstance,  with  regard  to  which  proof  could  be 
material,  was  the  payment  of  duties.  But  we  did  not  so  limit  our 
inquiry.  In  order  to  endeavor  to  discover  the  real  purpose  and  inten- 
tion of  the  owner,  we  called  for  the  orders  which  he  had  given  con- 
cerning the  purchase  and  shipment  of  the  cargo  at  Bilboa,  and  also 
for  the  insurances  made  from  thence.  Had  it  clearly  appeared  from 
those  orders  or  insurances  that  the  cargo  was  from  the  beginning  des- 
tined for  the  Havana,  could  it  be  supposed  that  we  would  pay  no 
regard  to  that  result  of  the  inquiry  which  we  had  directed,  but  would 
ascribe  to  the  payment  of  duties  such  a  conclusive  effect,  as  would 
have  rendered  every  other  part  of  the  inquiry  perfectly  nugatory? 
When  the  case  came  back-  on  the  further  proof,  nothing  appeared  in 
the  letters  of  orders  to  show  a  destination  to  the  Havana.  No  insu- 
rance had  been  effected  on  the  first  branch  of  the  voyage.  It  was 
positively  sworn  that  the  import  duties,  amounting  to  $1,333,  had 
been  actually  paid;  also,  that  the  cargo  had  been  warehoused  at 
Philadelphia,  and  advertised  and  intended  for  sale  there, 
but  that,  not  *  being  able  to  obtain  a  price  that  would  [  *  402  ] 
answer,  the  owner  had  resolved  to  ship  it  for  the  Havana. 
Giving  a  credit  to  this  evidence,  which  it  now  appears  it  did  not 
deserve,  we  thought  that  a  complete  bond  fide  importation  had  taken 
place,  and  therefore  decreed  restitution  of  the  ship  and  cargo. 

The  case  of  the  schooner  Freeport,  and  the  original  hearing  of  The 
Essex,  Orne,  came  on  in  August,  1803.  The  Freeport  had  carried 
from  Cadiz  to  Boston  the  cargo  with  which,  at  the  time  of  the  cap- 
ture, it  was  proceeding  to  one  of  the  Spanish  colonies.  The  cargo 
had  been  landed  and  remained  some  time  on  shore ;  but  the  master 
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who  was  half  owner  of  both  ship  and  cargo,  admitted  in  his  claim 
that  the  cargo  was  intended  for  the  Spanish  West  Indian  market^  and 
did  not  even  assert  any  purpose  of  importation  into  America.  We 
therefore  affirmed  the  sentence  of  condemnation.  The  cargo  having 
been  landed,  it  might  be  taken  for  granted  that  whatever  duties  were 
payable  had  been  paid.  But  as  the  case  stood,  we  thought  that  fact 
immaterial,  and  therefore  directed  no  inquiry  with  regard  to  it 

In  the  case  of  The  Essex,  the  cargo  had  been  brought  from  Barce- 
lona to  Salem,  and,  after  having  been  landed  and  reshipped,  was  pro- 
ceeding to  the  Havana.  From  the  original  evidence  there  was  great 
reason  to  believe,  that  the  master  had,  from  the  beginning,  destined 
the  cargo  for  the  Spanish  colony ;  but  as  what  had  passed  at  Salem, 
or  what  had  been  the  conduct  of  the  owner  after  the  ship's  arrival 
there,  did  not  distinctly  appear,  it  was  thought  right  to  give  hiiii  an 

opportunity  of  entering  into  further  proof  of  the  alleged 
[  *403  ]  *  importation.     It  had  never  been  denied  that,  in  a  doubtful 

case,  payment  of  duties  would  have  great  weight,  and  there- 
fore the  further  proof  was  particularly  directed  to  that  point  But 
it  having  been  suggested  that,  in  these  cases,  the  duties  charged  on 
landing  were  almost  entirely  drawn  back  on  the  reshipment,  we  also 
called  for  an  account  of  the  drawbacks,  if  any,  which  had  been 
received.  This  additional  inquiry  sufficiently  showed,  that  the  same 
effect  would  not  be  ascribed  to  a  nominal,  as  to  an  actual  payment 
of  import  duties.  With  a  view  ot  further  elucidating  the  transaction, 
the  insurances  made,  if  any,  were' directed  to  be  produced.  The  final 
event  of  this  case  will  be  afterwards  noticed. 

The  next  case  was  that  which  is  the  immediate  subject  of  the  pre- 
sent judgment  It  was  first  heard  in  May,  1804.  By  the  original 
evidence,  the  landing  of  the  cargo  at  Marblehead  was  proved.  It 
was  also  in  proof  that  the  duties  had  been  secured  according  to  law. 
So  the  owners  swore ;  so  the  custom-house  certified.  It  was  to  be 
supposed,  that  duties  which  were  secured,  were  one  day  to  be  paid ; 
and  it  was  doubtless  meant  to  be  so  understood  here.  For  the  fact 
was  suppressed,  that  at  the  moment  when  the  certificate  issued  from 
the  custom-house,  and  the  oath  was  made  by  the  owners,  a  debenture 
had  been  granted,  which  in  effect  extinguished  almost  the  whole  of 
the  duties  that  had  been  previously  secured.  Here  was  what  is  now 
said  to  have  been  by  us  held  conclusive  evidence  of  importation. 
But  what  did  we  determine?  That  the  importation  was  not  suffi- 
ciently proved,  and  therefore  we  directed  further  proof  of  it  to  be 
made.     Could  any  American,  who  at  all  attended  to  the  proceedings ' 

of  this  court,  be  really  surprised  by  our  again  deciding, 
[  •  404  ]  •  a  twelvemonth  afterwards,  that  such  evidence  was  not  con- 
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clnsive?  Yet  this  effect  I  mean,  of  surprise,  is  ascribed  to  our 
decision  in  The  Essex,  in  May,  1805.  Upon  the  further  proof  it 
Appeared  to  us  that  no  real  importation  into  Salem  had  taken  place, 
or  had  ever  been  in  the  contemplation  of  the  parties  to  the  transac- 
tion. The  sentence  of  condemnation  was  therefore  affirmed.  As  it 
is  not  the  object  of  this  review  of  the  cases  to  discuss  the  merits  of 
the  particular  judgments,  but  only  to  examine  whether  there  be  any 
inconsistency  in  their  principles,  it  is  unnecessary  to  advert  to  any 
other  point  in  the  last-mentioned  decision,  than  its  alleged  novelty, 
in  departing  from  the  supposed  principle  of  holding  that  landing  and 
payment  of  duties  in  America  did,  absolutely,  and  under  all  circum- 
stances, legalize  the  subsequent  voyage.  I  have  shown  that  there 
was  not  one  decision  in  which  any  such  principle  had  been  asserted 
or  implied,  and  that  there  were  at  least  two  decisions  which  stood  in 
direct  contradiction  to  it  —  that  in  The  Freeport,  in  1803,  and  that 
in  The  William,  in  1804. 

But  supposing  that  we  had  uniformly  held  that  payment  of  the 
import  duties  furnished  conclusive  evidence  of  importation,  would 
there  have  been  any  inconsistency  or  contradiction  in  holding  that 
the  mere  act  of  giving  a  bond  for  an  amount  of  duties,  of  which  only 
a  very  insignificant  part  was  ever  to  be  paid,  could  not  have  the  same 
effect  as  the  actual  payment  of  such  amount  ?  The  further  proof  in 
The  Essex  first  brought  distinctly  before  us  the  real  state  of  the  fact 
in  this  particular.  It  has  been  already  mentioned  that  we  had  called 
for  an  account  of  the  drawbacks,  if  any,  that  had  been 
received.  This  produced  the  information  *  that  although  the  [  *  405  ] 
duties  secured  amounted  to  ^5,278,  yet  a  debenture  was 
immediately  afterwards  given  for  no  less  than  $5,080 ;  so  that  on  that 
valuable  cargo  no  more  than  $198  would  be  ultimately  payable,  which 
sum  is  said  to  be  more  than  compensated  by  the  advantage  arising 
from  the  negotiability  of  the  debenture.  In  the  case  of  The  Eagle, 
immediately  preceding,  it  had  been  sworn  by  the  owner  and  certified 
by  the  custom-house,  that  the  duties,  amounting  to  $1,333,  not  an 
unsubstantial  sum  on  the  not  very  valuable  cargo  of  a  small  vessel  of 
one  hundred  and  ten  tons,  had  been  actually  pa^d.  In  The  Polly, 
Lasky,  it  was  sworn  generally  that  the  duties  were  paid;  in  The 
Mercury,  that  they  were  paid  or  secured ;  in  The  William,  that  they 
were  secured.  Not  a  word  was  said  about  drawbacks.  It  was  there- 
fore natural  for  us  to  understand  American  claimants,  as  they  cer- 
tainly wished  we  should  understand  them,  to  be  speaking  of  the  pay- 
ment'of  such  duties  as  were  chargeable  on  importation  into  America, 
and  of  a  security  that  would  make  the  whole  amount  secured  become 
payable  at  some  future  day.     If  we  had  ascribed  to  the  fact,  as  we 
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believed  it  to  exist,  ever  so  decisive  an  effect,  I  again  ask,  where 
would  be  the  inconsistency  in  denying  the  same  effect  to  a  fact  of  £. 
totally  different  nature  ?  It  must  not  be  supposed  that  we  pretend  to 
judge  what  duties  it  may  be  proper  for  the  American  govemmeir.t  to 
exact  or  to  remit,  neither  do  we  contend  that  an  importation  cannot 
be  genuine  because  a  high  duty  has  not  been  paid.  All  we  say  is, 
that,  in  the  nature  of  the  thing,  the  payment  of  a  slight  duty  does  not 
tend,  in  the  same  degree,  to  establish  the  bona  pies  of  an  importation, 

as  the  payment  of  a  heavy  duty  would  have  done.     We 
[  *  406  ]  •  never  held  that  either  would  necessarily  outweigh  all  the 

evidence  which  could  possibly  be  put  into  the  opposite  scale ; 
but  that  the  one  has  less  weight  than  the  other  is  obvious  to  every 
man's  apprehension. 

On  the  whole,  I  trust,  I  have  demonstrated  that  we  did  not,  in  the 
case  of  The  Essex,  and  that  we  do  not,  in  the  case  now  before  us, 
depart  from  any  principle  which  we  have  ever  adopted.  The  appli- 
cation to  this  case  of  the  principles  on  which  we  really  have  pro- 
ceeded has  been  already  shown.  The  consequence  is,  that  the  voyage 
was  illegal,  and  that  the  sentence  of  condemnation  must  be  affirmed. 


•ORDER    OF   COURT. 

Aognst  5,  1806. 

That  in  every  case  where  bail  is  required  to  be  given,  in  any  cause 
depending  in  this  court,  a  notice  in  writing  of  the  persons  proposed 
to  become  bound  shall  be  delivered  at  the  office  of  the  adverse  proc- 
tor. And  no  bail  bond  or  recognizance  in  such  cause  shall  be  taken 
unless  the  adverse  proctor,  or  some  other  proctor  for  him,  be  then  pre- 
sent ;  or  an  affidavit  be  exhibited  to  prove  he  has  had  such  notice  for 
the  space  of  twenty-four  hours,  and  been  required  to  attend  at  the 
time  of  giving  such  bail,  for  the  purpose  of  objecting  or  consenting 
thereto. 


ADDITIONAL    INSTRUCTIONS. 

May  21, 1806. 

Whereas,  we  have  ever  been  desirous  to  prevent  interruption  being 

Digitized  by  VjOOQIC 


HIGH  COURT   OF   ADMIRALTY.      '  408 

Order  of  CoanciL    5  0.  Rob. 

given  to  the  trade  and  commerce  of  every  state  in  amity  with  us,  as 
far  as  was  compatible  with  the  necessary  operations  of  war.     And 
whereas  it  will  tend  very  much  to  that  purpose,  that  the  trade  and 
navigation  of  the  Baltic  should  for  the  present  remain  unmolested, 
we  have  therefore  been  pleased  to  resolve,  that  our  ships  of  war,  pri- 
vateers, and    other  vessels   acting  under  our  commission,  shall  be 
restrained  from  making  prize  of,  stopping,  or  detaining  any  ships  or 
vessels  within  the  Baltic ;  and  we  do  hereby  strictly  charge  and  enjoin 
the  commanders  of  our  ships  of  war,  and  the  commanders 
of  all  ships  and  vessels  *  having  letters  of  marque  and  repri-  [  *  408  ] 
sal,  that  they  do  not,  by  virtue  of  their  commissions,  or 
under  color  thereof,  stop  or  detain  any  ship  or  vessel  in  the  Baltic,  for 
the  purpose  of  making  prize  of  the  same ;  but  that  they  suffer  all  such 
ships  as  they  shall  meet  in  those  seas  to  proceed  in  their  respective 
voyages  without  any  interruption. 

By  his  Majesty's  command. 

Spencer. 


ORDER  OF   COUNCIL. 

May  23,  1806. 

It  is  this  day  ordered  in  council,  that  all  fishing  vessels  under  Prus- 
sian and  other  colors,  and  engaged  for  the  purpose  of  catching  fish, 
and  conveying  them  fresh  to  market,  with  their  crews,  cargoes,  and 
stores,  shall  not  be  molested  on  their  fishing  voyages  and  bringing  the 
same  to  market ;  and  that  no  fishing  vessels  of  this  description  shall 
hereafter  be  molested.  And  the  right  honorable  the  Lords  Commis- 
sioners of  his  Majesty's  treasury,  the  Lords  Commissioners  of  the 
Admiralty,  and  the  Judge  of  the  High  Court  of  Admiralty,  are  to 
give  the  necessary  directions  herein  as  to  them  may  respectively 
appertain. 

W.  Fawkener. 
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Brutus,  page  831,  note. 

As  it  may  be  serviceable  to  state  the  circumstances  of  this  case  more  at  length  than 
coold  be  conveniently  introduced  in  the  original  note,  the  following  more  particular 
reference  to  that  and  other  cases  on  the  question  is  here  subjoined.  It  appeared  that 
The  Brutus  had  been  recently  built  at  Salisbury,  in  the  State  of  A^ssachusetts, 
pierced  for  fourteen  guns,  but  with  only  two  mounted,  to  defend  her,  as  alleged, 
against  French  privateers;  that  she  had  been  sent  on  the  first  voyage  to  the  Havanua, 
with  instructions  to  the  master,  **  That  he  should  sell  her  or  take  goods  on  freight  at 
his  discretion,  but  that  the  owners  should  prefer  the  sale  of  her  rather  than  freighting 
her,  as  she  was  not  calculated  for  such  employ  unless  necessitated."  On  a  survey  that 
had  been  directed  at  Halifax,  it  was  reported  ^^  That  her  huU,  masts,  yards,  rigging, 
and  sails,  appeared  in  every  respect  as  fitted  for  a  ship  of  war ;  that  she  had  shot 
lockers  fitted  to  each  port,  and  netting  stanchions  for  stowing  hammocks  for  quarters, 
with  nettings  fixed  fore  and  afl ;  that  she  was  pierced  for  fourteen  guns,  with  ports 
calculated  for  guns  of  four  pounds,  with  rings  and  eye  bolts,  and  that  her  sides  were 
regularly  built  for  quarters,  agreeably  to  the  established  way  of  building,  widi  bow 
and  stem-chase  ports,  and  a  capstem  complete  for  heaving  up  the  anchor  instead  of  a 
windlass.**  The  sentence  of  the  dourt  ^  below  expressed  the  reason  of  condemnation 
to  be,  that  she  was  built  (under  an  enumeration  of  particulars)  for  purposes  of  war  and 
not  for  peace,  and  was  going  to  be  sold  to  the  enemy,  and  condemned  the  vessel  as 
contralKind  of  war.  The  Lords  of  Appeal  affirmed  the  sentence,  27th  July,  1804.  A 
specification  of  the  particulars  of  that  case  has  Wn  deemed  necessary,  because  in  two 
other  cases  9  shortly  preceding,  in  which  the  vessels  were  of  a  more  ambiguous  con- 
struction, yet  going  to  the  Havanna  with  directions  that  they  should  be  sold  there, 
they  had  been  condemned  as  contraband  in  the  Vice- Admiralty  Court  of  the  Bahamas ; 
but,  on  the  hearing  before  the  Court  of  Appeal,  in  consideration  of  the  equivocal  nature 
of  their  character,  and  the  employment  in  trade,  in  which  they  had  been  actually  engaged, 
and  of  the  occasion  for  selling  arising  out  of  the  circumstances  attending  them,  the 
Lords  reversed  the  sentence  of  the  court  below,  and  decreed  restitution.  Li  The 
Raven,  Jennings,^  a  case  of  a  similar  description,  the  vessel  had  been  a  French  priva- 
teer, and  had  been  condemned  as  such  at  New  York ;  but  it  appeared  that  the  pur- 
chaser had  bought  her  for  the  purposes  of  trade,  and  having  used  his  best  endeavors  to 
make  her  fit  for  that  service,  had  found  her  unsuitable,  and  was  on  that  account 
intending  to  sell  her  again. 


1  Halifax,  2d  September,  1800. 

>  :^anny,  Ingraham,  24th  March,  1804  j  Neptune,  Gibbs,  18th  July,  1804. 

«  Lords,  13th  Jane,  1804,  this  vessel  was  also  restored  0k  appeal. 
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It  will  appear  from  the  comparison  of  these  cases,  that  though  the  principle  of  con- 
sidering the  sale  of  ships  of  war  to  the  enemy  as  contraband,  is  strictly  held  by  the 
decisions  of  the  Court  of  Appeal,  the  application  of  the  principle  has  been  restricted 
to  cases  in  which  no  doubt  existed  as  to  the  character  of  the  vessels,  or  the  purpose 
for  which  they  were  intended  to  be  sold. 


No.  n. 

FLAG  AND  PASS  OF  THE  ENEMY. 

Vrow  ^Elizabeth,  Probst.    Page  2. 

Since  the  decision  of  the  Court  of  Admiralty  in  the  case  of  The  Vrow  Elizabeth,  where  * 
the  flag  and  pass  of  the  enemy  was  held  conclusive  against  the  claim  for  the  ship  on 
behalf  of  a  neutral  proprietor,  though  adopted  prior  to  hostilities,  and  without  any 
prospect  of  such  an  event,  the  same  question  has  been  fully  agitated  before  the  Court 
of  Appeal  in  several  cases,  and  with  a  similar  result.  In  the  case  of  The  Diana,  Hunt, 
(Lords,  1st  March,  1806,)  the  claim  of  a  British  merchant  for  a  ve^el  so  employed 
under  a  Dutch  flag  and  pass,  and  not  coming  within  the  terms  of  the  order  of  council, 
supra,  page  7,  note,  as  not  sailing  before  the  knowledge  of  hostilities,  but  in  Septem- 
ber, 1803,  was  rejected,  and  the  vessel  was  condemned. 


24^ 
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The  references  in  this  index  are  to  the  marginal  paging. 


A. 

Page 

Admiral  of  a  station^  his  flag  share  under  the  proclamation          ....    215 
does  not  attach,  till  the  communication  of  some 
orders,  on  ships  arriving  to  act  under  his  com- 
mand          ib. 

general  orders  at  the  place  of  rendezvous  suffi- 
cient       217 

Admiralty  orders^  presumption  as  to  separate  service,  where  coincident 

with  the  general  services  of  the  station  .        .        .        216 

AmeliorcUionf  on  illegal  purchases,  will  not  be  continued 294 

Appendix^  Part  I.  after  q.  206,  instructions,  as  to  colonial  trade,  June 

24,  1808. 
as  to  com  to  Spain,  Feb- 
ruary 1, 1805. 
Part  n.  order  of  court 

order  of  council,  21  May,  1806,  to  restrain  cap- 
tures in  the  Baltic. 

23  May,  1806,  for  protecting 
fishing  vesseb. 
notes  additional,  as  to  ships  condemned  as  contra- 
band, as  to  flag  and  pass  conclusive. 

B. 

jBai/,  order  of  court  respecting  notice,  &c.  ....    Appendix,  Part  11. 

for  goods  delivered,  not  afterwards  reduced,  to  the  amount  of  the 

proceeds 295 

as  to  delivery  of  prize  goods 296 

as  to  bail  in  salvage  ca^s 296 

Blockade i  Elbe  and  Weser,  as  to  an  enemy  in  the  interior  .27  and  77 

subject  to  all  general  rules  of  ordinary  blockades    ....  78 
misinformadon  of  foreign  ministers  as  to  cessation, 

not  available           .        . 80 

contingent  destination  to  the  mouth  of  the  block- 
aded port,  for  orders  or  information,  not  allow- 
able    80 

distinction  as  to  America,  on  what  terms    .               .  *   .  t&. 
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Blockade,  Continued.  Page 

Dieppe,  yiplation  by  obstinate  declaration  and  continuance 

in  the  prohibited  course 289 

Havre,  excuse,  of  persisting  to  ascertain  the  land,  overruled  258 
of  persevering,  owing  to  intoxication,  over- 
ruled     262 

inference  against  the   cargo,  from  wilful 

breach  on  the  part  of  the  master     .        .     '  261  and  267 
exceptions,  for  shipments  prior  to  the  know- 
ledge of  the  blockade  ....         261,262 
BotUmry,  interest,  on  an  enemy's  ship  not  a  subject  of  claim,  in  a 

Prize  Court 221 

suit  before  the  war,  but  superseded  by  plea  of  alien  enemy, 
not  transferable  on  the  original  proceedings  to  the  agent 
in  this  country 105 

C. 

Cartel,  rescue,  by  prisoners  on  board  a  cartel  ship  for  the  purpose  of 

being  exchanged,  invalidated 205 

pn^rty  rescued  decreed  to  the  king,  to  be  disposed  of  at  dis- 
cretion of  government 206 

equity  of,  allowed,  beyond  the  strict  letter,  to  the  extent  of  the 
understanding  between  the  Britbh  and  French  officers     .        .199  and  200 
Qmm,  averment  of  property,  as  to  time  of  seizure,  and  condemnation, 

not  conclusive  of  any  question  of  character 249 

dispensed  with,  as  to  property  of  small  value 127 

sum  fixed,  100/.  ^ot  extended 128 

CoUmon,  damages  and  costs 345 

Colonial  trade,  instructions  as  to  the  trade  allowed,  24th  June,  1803   App.  after  p.  260 
continuous  voyages,  between  the  colonies  of  the  enemy 

and  ports  not  within  the  instructions    ....  368  and  387 
principle  not  affected  by  a  new  clearance  or  by  mere 

landing,  and  security  of  duties  in  America        .  .    395,  396 

review  of  cases  on  this  subject  in  the  Court  of  Appeal      .        .        399 

of  some  cases  in  the  High  Court  of  Admiralty  .        .        .369 

Condemnation,  of  a  French  prize  Ipng  in  a  Spanish  port        ....        285 

distinction  from  the  case  of  The  Henric  and  Maria,  not 

sustained  in  fact ib, 

GnUraband,  copper  in  sheets,  reported  fit  for  sheathing  of  ships      .        .        .        277 
masts,  Russian  produce,  not  in  Russian  ship  .        .       305  and  313 

pitch  and  tar  concealed,  from  America  to  the  Isle  of 

France S25,etseq, 

rosin,  to  Nantes,  not 98 

ship  of  war,  going  to  be  sold  to  the  enemy 331 

Om9enien/j>or/,  under  the  instructions  to  privateers      .        .        .        .      "   144,384 
interpreted  principally  for  purposes  of  adjudication  .        .        .     144 

qualifications,  as  to  king's  ships 385 

Ommtmon  o/ better  (/mar^u^,  how  affected  by  misconduct        .        .     -.  10  and  40 
Contract,  before  the  war,  and  not  in  contemplation  of  war,  for  Bata- 
vian  produce,  to  be  transmitted  and  sold  in  Holland,  not 

invalidated       ,        .        ,        % 163,  et  seq. 

•  in  prospect  of  war  and  of  Dutch  property,  in  itinere,  invalidated     131,  et  seq. 
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Page 
Convoying  shipy  not  precluded  from  salvage,  on  recapture  of  a  ship 

beingpart  of  her  convoy 818 

Crovmy  not  precluded  by  the  Prize  Act  from  superseding  prize  pro- 
ceed! Dg^,  and  directing  restitution,  before  adjudication         .         nS^etseq, 

D. 

Damnge^  by  collision  .        .        .        .     ' 345 

by  unsuitable  berth 75 

by  cmboz dement  and  cruelty      .....  41,  and  858,859 

DroiU  of  Admirdiif,  captures  by  boats  manned  as  tenders  by  ships  of 

war,  but  without  authority  from  the  admiralty  .      46 

distinction  taken,  as  to  the  practice  in  the  West 

Indies 51 

overruled  by  the  Lords 282,  note 

captures  at  St  Helena  825 


Emi  India  Companr/,  charter  violated  by  engagements  of  British  mer- 
chants, as  sub-contractors,  in  a  foreign  adven- 
ture beyond  the  Cape  of  Grood  Hope     .        .  81,  82 

Embargo^  boaiile  ah  initio,  according  to  subsequent  events        ....        246 

Emb^demcnt.    (See  Damage.) 


Farther  proof ,  dovihU  correspondence,  when  required 231 

Flag  share.    (Bee  Admiral.) 

Flag  andpau^  of  tho  enemy,  conclusive  as  to  the  character  of  the  ship      .        .        6 

bar  to  the  claim  of  an  asserted  neutral  proprietor    ...  6 

not  so  as  to  the  cargo,  though  claimed  for  the  same  person  .        5,  note 

British  ship  so  employed,  condemned       .        .        Appendix,  Part  H. 

Fne  skipSyfree  goodly  quare,  as  to  blockaded  property,  though  before 

knowledge  of  blockade  on  the  part  of  the  ship    .  58 

Freight,  not  concluded  against  the  captor,  as  to  amount,  by  the  terms 

of  tlic  charter-party 5,  rt  seq. 

decreed  to  captors,  in  right  of  a  prize  ship  condeomed        .        .        .  71 

principle  to  be  looked  for,  in  the  specific  performance  of  the 

charter-party 71, 72 

exception,  m  favor  of  a  destination  virtually  completed         ...      74 

I. 

Inxiruclions,  respecting  trade  to  the  colonies  of  the  enemy,  24th  June, 

1803 Appendix,  Part  L 

for  protection  of  com  going  to  Spain       .       ^        .        .        .        '      ib. 
Interest^  upon  interest,  on  an  account  made  up,  but  suspended  by 

appeal 145 

against  agents.  Lords    .        ,     Jfi 147 

prohibition  refused 147,  note 
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J.  Page 

Joint  capture,  joint  chasing  not  necessary  to  be  pleaded  by  king's  ships  .269 

presumption,  unless  rebutted ib, 

being  in  sight,  not  sufficiently  proved  by  witnesses  on 
board  the  claiming  ship 124 

how  far  necessary  to  prove  "  seen  "  by  the  prize,  as  well 
as  by  the  actual  captor 124 

between  ships  becalmed  and  at  anchor,  in  the  case  of  a 

king's  ship 34 1 

cisdm  of  a  squadron  to  share  with  detached  ships,  re- 
jected      S50j  etseq. 

distinctions,  from  conjunct  expedition,  and  agreement 
with  the  Austrian  army,  overruled    .        .       ".  .      t6. 

of  Trinidad,  and  ships  lying  there 92,  6/  seq. 

times  of  capture  separate 93 

claim  of  ships  detached,  on  the  ground  of  collateral  ser- 
vice, not  sustained  in  fact  ' 94 

on  the  ground  of  having  joined  again  previous  to  the 
capture,  not  proved,  as  to  the  ships  taken  and  de- 
stroyed        95 

as  to  the  i^nd,  supported i&. 

time  of  surrender,  not  to  be  reckoned  from  the  moment 
of  the  first  overture 96 

qucere,  if,  from  the  formal  signature,  or  from  the  sub- 
stantial agreement  of  capitulation 96 

presence  proved,  as  to  both    ..*....  %b. 

K. 

King's  ship  is  not  authorized  to  dispossess  a  privateer,  being  the  actual 

captor 274 

nor  even  a  non-commissioned  captor 9 

misapprehension  on  this  point  corrected 274 

inconvenient  consequences  of  such  a  practice 274 

L. 

Letter  of  marque,  proceedings  against  for  misconduct      .        • ,       •        •        •9, 360 
License,  to  Dutch  ships,  1801,  not  applicable  to  the  event  of  a  new 

war 26 

claim  ^on  behalf  of  the  Dutch  government  rejected     ....  ib. 

to  British  merchant  to  import  from  Holland 299 

will  not  enure  to  protect  a  shipment  made  by  him  in  person  in 

Holland,  as  Dutch  exporter 300 

to  import  in  a  neutral  ship  vitiated,  the  ship  being  British       ...  14 

to  import  raw  materials,  will  not  comprehend  lace       .        .        .  141 
exception  as  to  this  claim,  from  orders  prior  to  hostilities,  and 

want  of  opportunity  of  revocation 142 

M. 

Marines.    (See  National  Character.     Wages.) 
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N.  Page 

National  character,  oi  a  country  ceded  by  treaty,  but  not  transferred, 

unaltered 113 

of  New  Orleans,  till  actual  delivery,  Spanish         .        .        .118 

of  such  inhabitants  of  Demarara,  in  June,  1803,  as 
had  settled  there  during  the  late  British  pos- 
session      60 

benefit  of  the  intention  of  removal  allowed  to  them        .        .      66 

of  inhabitants,  not  settling  in  times  of  British  pos- 
session, Dutch 66 

farther  discussion  of  their  case        ....         233,  et  seq. 

distinction,  as  to  their  peace  character,  at  the  time 
of  sailing  and  actual  seizure,  and  their  newly- 
acquired  British  character,  at  the  time  of  adjudi- 
cation, overruled ib. 

averments  of  the  test  affidavit  not  conclusive  of 

character        .        .  " 249 

plea  o£  postliminium,  defeated  by  the  variance  of 
the  old  and  new  character 250 

of  British  merchant  forcibly  detained  in  Holland, 

but  giving  proof  of  intention  of  removal        .        .        .  91 

of  Mr.  Bavie,  British  merchant,  exporting  from 

Holland 299 

of  Mr.  Elmslie,  not  removed  from  the  Cape  of  Good 

Hope,  1804 279 

of  Mr.  Lapierre,  native  Frenchman,  exporting  from 

St  Domingo  to  France 99 

of  mariners  from  their  ship 9 

of  produce  of  the  claimant's  plantation  in  an  ene- 
my's colony,  decisive,  notwithstanding  the  neu- 
tral residence  of  the  claimant 21 


P. 

Part  otrntfTj;,  of  a  privateer,  responsible  tn  ^o/tWum 292 

release,  as  to  one,  will  not  exonerate  him ib. 

Plantation,  produce  of,  belonging  to  the  claimant     (See  National 

character.) 21 

Possession,  according  to  the  legal  dtle  of  the  bill  of  sale 158 

Postliminium,  variance  of  the  original  and  acquired  character    ....    250 
Prize  Act,  sec.  89,  "  or  other  ship,  or  vessel,  or  boat,  under  hb 

Majesty's  protection  and  obedience  " 148 

interpretation,  in  support  of  non-commissioned  recaptors* 

right  to  salvage      .        .        .        .        • 1^8 

restitution  on  salvage,  does  not  apply  to  property  confis- 
cated by  the  enemy  in  peace 1 

Proclamation,  some  orders.    (See  Admiralty.) 

R 

f 
Registrar,  of  Martinique 160 
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Regtstrar,  Continued.  Page 
as  to  the  responsibility  of  the  principal  or  deputy  registrar, 

for  money  remitted  to  England.     (See  Particulars.)    .        .  151 

Removal^  granted  to  actual  captor       .        .        .   ' 360 

opposition,  on  the  part  of  a  joint  captor,  overruled  ....  xb. 

Resistance,  by  an  enemy  master,  will  not' affect  a  neutral  cargo  .        .  .282 

by  persons  ignorant  of  a  state  of  hostilities,  not  penal    ...  S5 

/Sto^i^ti^um,  by  the  crown,  before  adjudication,  p.  17.    (See  Croum,)  .  .178 


Salvage,  on  recapture  of  neutral  property,  not  generally  given        ...  59 

exceptions "    .  69 

old  case  considered .        .        .    54, 59 

on  recapture  of  a  vessel,  by  the  convoying  ship 818 

on  derelict,  finally  recovered ;  not,  defeated,  as  to  fitst  salvors, 

by  intermediate  sinking 828 

amount  of  salvage  not  limited  by  the  sum  entered  on  the 

warrant     . 828 

for  rescue  of  slave  ship  from  insurgent  slaves 101 

facts  not  proved ib. 


Tenders,  how  to  be  attached  to  king's  ships,  in  order  to  entitle  the 
king's   ships   to  the   benefit   of  their  captures.      (See 

Droits.) 46,  51,  282 

Territary,  ceded  by  treaty  but  not  surrendered,  unchanged      .        .        .        .        118 
violation  of,  at  St.  Michael's,  as  contradicted  by  the  evi- 
dence in  preparatory,  not  sustained .18 

at  the  mouth  of  the  Mississippi,  proved 373,  et  seq, 

restitution,  on  the  claim  of  the  American  government,  with 

costs  and  damages 885 

Trade  with  the  enemy,  obligation  to  counter-order,  on  first  knowledge 

of  hostilities 256 

not  enforced  in  consequence  of  the  failure  of 
the  fact,  by  change  of  character,  previous  to 

arrival 254 

2Vea(y,  parts  executed,  parts  executory ^66 

not  afiected,  in  the  view  of  the  court,  by  non-performance  of 

those  executory ,        ,      ib 

Amiens,  as  to  persons  ceded       .        .     * 61 

Idelphonso,  for  cession  of  territory  in  time  of  war 118 

Bussian.    (See  Contraband.) 805,  et  seq, 

Swedish.    (See  Contraband.) 152, 215 

expenses  of  bringing  in  for  preemption,  not  ialling  on  the 
captor    . 154 

U. 

Unlivery,  expenses  on  the  captors  to  be  afterwards  apportioned  on 

the  cargo         ....        * 89,90 
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W.  Page 

WageSf  to  the  crew  of  prize  ships,  not  granted 9 

shares  in  fishing  voyages  so  considered,  and  not  as  ordinary 

pTiTate  adventures 9 

forfeited  hj  desertion,  before  arrival  in  port 227 

the  IIuoLbcr  not  considered  as  the  port  of  Hull,  for  this 

purpose lb, 

WiimsSf  incompetent  from  legal  interest          .        .        .      • .        .        .        .  344 

not  from  opinion  of  interest,  or  expectation  of  bounty  ....  S44 


END  OP  VOLUME  FIVE. 
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Alert,  note  ,  ,  .410 

Akna  Catharina,  Laurel  .      10 

Atalanta,  Klein    .  .  .    440 

Benjamin  Franklin,  Wicks  .  850 
Carolina,  Verhage  .  .886 

Caroline,  Doah     .  .  .461 

Charlotte,  note    .  .  .    886 

Charlotte  Christine,  Petersen  101 
Charlotte  Sophia,  Moller,  note  204 
Christiansberg,  Vanderweyde  876 
Christina  Maroaretha,  Helge- 

sen  .  .  .  .62 

Citade  de  Lisboa,  Oleivera  .  858 
Clio,  alias  William  Pitt,  Schaken  67 
Conferensrath,  Baur     .  .    862 

CoNSTANTiA,  Henricksen  .  .321 

CoNSTANTiA,  Holbeck       .  .461 

Dorothy  Foster,  Sowden  .      88 

Ebenezer,  Christeusen      .  .     250 

E  EN  DRAUGHT,  nOtC  '  .      858 

Eleanor,  Robertson  .  .  89 
Eleonora,  Whilelmina,  Ziumer- 

man          .            .            .  .381 

Eliza  and  Katy,  Claasby  .    185 

Emanuel,  note       .           .  .410 

Falcon,  Atkins      .            .  .194 

Familien,  note        .            .  .410 

Flora,  Baptista      .           .  .    860 

Flora,  Eiein         .            .  .        1 

Franklin,  Dana    .           .  .127 

Frau  Maroaretha,  Struer  .  92 
Frederick  and  Mary,  Andriesen    218 

Friendship,  CoUard          .  .420 

Gage,  Mitchell       .           .  .278 

General  Hamilton,  Flinn  .      61 

GuTE  Erwartung,  Gay   .  .    182 

Haabet,  Giertsen               .  .      54 

Henric  and  Maria,  Baar,  note  .    188 

HoFFNUNG,  Hardrath         .  .    883 

HoFFNUNG,  Rask    .            .  .231 

HoFFNUNG,  Schmidt           .  .112 

Hope,  Jones            .           .  .463 

Horatio,  Nelson    .           .  .    820 

Huntress,  Stinsen            .  .    104 

Johanna  Tholen,  Osterlo  .      72 

L'Alerte,  Demay              .  .    238 

L'Amitie,  ViUeneuve         .  .261 

La  Dame  Cecils,  Barrett  .    257 

L'EoLE,  Rosseau  .  .  .220 
La  Flora,  Klein    ...        1 

Lambton,  note        .            .  .275 

LiEFDE  AND  Jacobine,  Croes  .      93 

Liskttb,  Steg         .  .887 


Pago 
Louisa,  Pike,  note  .  .227 

Maria,  Monsees     .  .  .201 

Maria  Powlowna,  Hemmes  .  286 
Marie  Francoise,  Le  Bourch  •  282 
Marianna,  Posadillo  .  .      24 

Mars,  Murfey         .  .  .79 

Minerva,  Knuttell  .  .    896 

Nelson,  Main         .  .  .    227 

Neptunus,  Bachman  .  .    403 

Neutralitet,  Zerverver  .      80 

Nostra   Signora   del  Carmen, 

otherwise  Le  Metis        .  .    302 

Nostra  Signora  del  Coro,  Ale- 

sandro  ....  809 
Nostra  Signora  de  Piedade  No- 
va Aurora,  Coelho  .  .  41 
Nostra  Signora  de  Rosario,  note  860 
Nova  Unias,  note  .  .  .  860 
Omnibus,  Tennes  .  .  .71 
Orozembo,  Brewster  .  .  480 
Portsmouth,  fiofe  .  .817 
Principe  de  la  Paix,  note  .  109 
Principe  Regente  .  .  860 
Printz  Henrick  von  Preussen, 

Sephes      .  .  .  .95 

PuRissiMA  Conception,  Ancres  .  46 
Randehs  Bye,  note  .  .    882 

Ranger,  Smith       .  .      '     .    125 

Recovery,  Webb  .  .    341 

Rendsberg,  Nyberg  .  .142 

Resolution,  Shapleigh      -  .      13 

RoLLA,  Coffin         .  .  .864 

Romeo,  Corran       .  .  .851 

San  Jose,  De  Sota  .  .    244 

San  Joseph,  Argois  .  .831 

ScHOONE  Sophie,  Arians  188,  251 

Schuyts,  Several  Dutch  .      48 

Sansom,  Stevens    .  .  .410 

Susan         .  .  .  .461 

Susannah,  Smith  .  .      48 

Trende  Sostre,  Mlssen    .  .    890 

Triheten,  Wallen  .  .      65 

Tutela,  Reinstrock  .  .177 

TwENDE  Wenner,  note     .  .    829 

Vanguard,  Pince  .  .    207 

Venus,  Lassen        .  .    235 

Vigil ANTiA,  Reynaert       .  .122 

Vriendschap,  Hansen      .  .      38 

Vrow  Anna  Catharina,  Mahtts  269 
Wacksamkeit,  note  .  .    376 

Washington,  Williamson  .    275 

William,  Ilastie    .  .  .    816 

Zelden  Rust,  Rosenna     .  .      98 
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Abby 

Angelique 

Benton  v.  Brink 

Betsey 

Bohtlink  v.  Inglisb 

Caroline,  Nordqubt 

CaUiarina,  Johanna 

Christina  Charlotta 

Constant's,  Mr.,  Case 

Constitution,  Tate 

Dange 

Diana,  Ranke  . 

Edward,  Bartlet 

Eendraught 

Emanuel 

Enterprise 

Etrusco 

Felicite     . 

Frau  Margaretha 

Frederick,  Molke 

Friendship 

Glierktigheit     . 

Glucklike,  Peter 

Goede  Perie 

Good  Hope 

Gtdeu  against  Linchou 

Hamilton,  Bodman 

Henric  and  Maria 

Hercule    . 

Hoffnung 

Hope,  Ferrier  . 

Indian  Chief     . 

John  and  Jane 

Jonge  Fredericus 

Jonge  Jan 

Jonge  Lambert 

Jonge  Mai^garetha 


Pago 
887,  S92 
.  289 
.  139 
.  104 
.  325 
420,  434 
.  42 
.  183 
.  270 
.  455 
.  289 
.  270 
.  76 
262,  858 
.  76 
.  347 
.  847 
.  899 
.  94 
.  876 
.  482 
.  58 
.  189 
.  76 
.  876 
.  329 
.  283 
47,  196,  870 
.  39 
.  76 
.  456 
.  288 
.  273 
.  876 
.  189 
.  106 
.     93 


Kenangton  v.  English 

L'Hercule,  Demay 

La  Frovencale 

Lisette 

Louisa,  Pike 

Louisa,  Albertina 

Lumley  ».  Sutton 

Martha,  Martin 

Martha  yan  Comminga 

Mercuriufl 

Nieuve  Vriendschap,  Knuttel 

Nostra  Signora  de  Cabadonga 

Parkman  against  Allen 

Pamther 

Perle 


Pierre  Joseph 

Potsdam    . 

Princessa 

Prosperite 

Beal  Duque 

Bebecca   . 

Rebecca,  Thompson 

Rosalie  and  Betty 

Saint  Jean 

Saint  Peter 

Sally,  Griffiths 

Scott  against  Schwartz 

Sechs,  Greschwistem 

Trende  Sostre  . 

Veranderen 

Yriendschap 

Wells  against  Williams 

Wemys  against  Linzee 


Wilson  against  Marriott  834, 341, 843, 846 
Woodgate  against  EjiatchbuU  .  .167 
Young  Jan,  Bloch  .  .  .  .42 
Zephyr     861 


Page 
.    70 

288,  241 
.  828 
.  457 
.  227 
.  12 
.  807 
.  283 
.  251 
.  288 
.  899 

805,  808 
.  882 
.  239 
.  76 
.  76 
.  125 


.  76 
.  223 
.  252 
.  283 
80,  386 
.  828 
.  76 
.  456 
.  384 
.  68 
.  457 
.  76 
.  42 
.  70 
806,  308 
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AND  SINCE  HEARD  ON  APPEAL. 


(Before  the  Lords  Commissioners  of  Appeal  in  Prize  Causes.) 


Aiwa  Catharina,  Wupper, 

16th  November,  1805 

Affirmed. 

Abgo,  Smith, 

6th  May,  1802 

Affirmed. 

Betsey,  Murphy, 

22d  June,  1799 

Affirmed. 

Cape  of  Good  Hope, 

24th  May,  1802 

Affirmed. 

Columbia,  Weeks, 

12th  August,  1801   . 

Affirmed. 

Conqueror,  Tate, 

29th  March,  1803    . 

Affirmed. 

Edward,  Bartlet, 

24th  November,  1804 

Affirmed. 

Eenrom,  Frontier, 

27th  March,  1802    . 

Affirmed. 

Embden,  Meyer, 

10th  February,  1800 

Affirmed. 

Graaf  Burnstorfp,  Belmer, 

23d  April,  1803 

Affirmed. 

Haabet,  Vette, 

16th  August,  1803   . 

Affirmed. 

Harmony,  Bool, 

nth  July,  1803 

Affirmed. 

Hbnric  &  Maria,  Baar, 

7th  August,  1807    . 

Affirmed. 

Josephine,  Fish, 

9th  July,  1803 

Affirmed. 

Maria,  Paulsen, 

2d  July,  1802 

Affirmed. 

Nancy,  Joy, 

17th  December,  1802 

Affirmed. 

Nancy,  Enudson,  as  to  the  cargo. 

6th  April,  1803 

> 

Reversed. 

Orion,  Cushlng, 

29th  March,  1804    . 

Affirmed. 

Perseverance,  Sneydan, 

10th  August,  1803   . 

Affirmed. 

Bendsburg,  Nyberg, 

nth  August,  1803  . 

Affirmed. 

7th  February,  1808 . 

Affirmed. 

> 

Rosalia  &  Betty,' 

6th  May,  1802 

Affirmed. 

SusA,  Hassey, 

19th  March,  1808    . 

Affirmed. 

Vrow  Anna  Catharina,  Mahts, 

15th  December,  1805 

Affirmed. 

(Before  the  Judges  Delegate  in  Causes  Civil  and  Maritime.) 


Betty  Cathcart,  Gillespie, 
La  Dame  Cecile,  Barret, 
William,  Beckford, 


1st  July,  1800         .        .        Affirmed. 
21st  July,  1808        .  Affirmed. 

24th  November,  1801  Affirmed. 


1  Affirmed  in  principle  by  The  Rosalie,  and  Betty,  Roper,  6th  May,  1802,  in  which 
the  Lords  of  Appeal  held,  that  the  carrying  outwards,  with  false  papers,  ?ronld  affect  the 
returned  cargo  with  condemnation. 
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A  LIST  OF  CASES  OF  BLOCKADE,  HEARD   ON  AP- 
PEAL FROM  THE  HIGH  COURT  OF  ADMIRALTY. 


Namu  of  Casee. 

Chaeu  reported. 

Blockade. 

Affirmed. 

Adonla,  Gottaelialk      . 

Vol.  V.  page  256. 

Havre 

21  Julj,  1807. 

.^Jolus,  Zubecko 

19  June,  1807. 

AmeTJca,  Burger 

Texel 

8  June,  1807. 

Frederic,  rirabam 

Havre 

11  July,  1807. 

Geaet,  Barrett 

Texel 

24  June,  1807. 

Gute  ErwartuDg^  Gtiy 

Vol.  VI.  page 

Havre 

7  August,  1807. 
11  July,  1807. 

Henric  &  Mnrm,  Gaujael    . 

Havre 

Texel 

15  June,  1807. 

Jonge,  Nt'letta     , 

Abandoned. 

Irene,  Lubben 

Vol.  VI.  page  76. 

Elbe 

21  July  &4tli  Aug.  1807. 

Maria  Margarctba,  Ilagguist 

Havre 

21  July,  1807. 

Neptunua,  Ewaat 

Do. 

Do.           Do. 

Keptunus,  Hatis^es 

Texel 

24  June,  1807. 

Nra  Sra  Del  Buen,  Y'lage  . 

?sr 

Agreed. 

Ocenn,  Parkt?r 

Vol.  m.  page  29  7. 

24  June,  1807. 

Patrioten,  VVoKT 

Do. 

2  June,  1807. 

Postcn,  Ilyll   . 

Do. 

19  June  1807. 

Sfies,  Cornelisi    . 

Vol.  V.  page  76. 

Elbe 

21  July  &  4th  Aug.  1807. 

Stadt  Copenlia^jeiif  Freekes 

Texel 

24  July,  1807. 

Yigilantio,  liaryep    . 

Weser 

4  August,  1807. 

lJii¥crlioft^  Corntdb     , 

Da 

24  June,  1807. 

The  following  c^e3  were  appealed  on  questions  of  blockade,  but  were  condemned 
on  the  17  tb  Julyi  18oa,  as  enemies'  property,  on  the  breaking  out  of  Prussian  hos- 
tilities 

July  17th,  1806. 

Oadeste  Wilhelm,  Runhut. 
Triton,  Boehm. 
Twee  Gebroeders,  Alberts. 
Twee  Gebroeders,  Gerdes. 
Twee  Gebroders,  Wybres. 


.JBolu^p  St'hmidt. 
-^lus,  Zubcfke. 
Caiypsoi*  Sthultz. 
Harminaj  Mmt, 
Huljsmanusj  Welvaett 


lleptaauaf  Veen. 


Vreden,  OrdL 


1  8  Adm.  Rep.  p.  298. 
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The  tables  of  dates  of  hostilities,  blockades,  &c.,  inserted  in  the 
former  volumes  of  these  reports,  have  not  been  retained  in  this 
volume,  as  the  several  notifications  of  that  kind,  which  have  issued 
from  the  commencement  of  the  war  in  1803,  have  been  collected,  and 
published  separately. 

For  the  same  reason  the  orders  of  council,  referred  to  in  this 
volume,  have  not  been  printed  entire ;  as  they  also  may  be  found  in 
that  collection. 
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REPORTS  OF  CASES 


DETERMINED    IN    THE 


HIGH  COUET  OF  ADMIRALTY. 


La  Flora,  Klein. 

March  14,  1805. 


Instractions  as  to  the  restitution  of  Spanish  wool,  September,  1803,  on  claim  of  consignee. 

Fact  of  consignment  direct.    Not  proved.    Ulterior  consignment  not  sufficient. 
[Claims  in  opposition  to  the  ship's  papers,  when  admissible.]  ^ 

This  was  a  case  arising  on  a  claim  for  a  cargo  of  Spanish  wool, 
given  by  Mr.  Lewis,  of  London,  under  the  instructions,  4th  of  Sep- 
tember, 1803.2 

•  The  ship's  papers  expressed  a  destination  to  Embden ;    [  *  2"  ] 
and  the  master,  and  other  witnesses  examined  in  prepara- 
tory, described  the  voyage  to  have  been  to  Embden. 

On  the  part  of  the  captor,  the  King^s  Advocate  and  Robinson 
argued — That  the  instructions  under  which  the  claim  was  given 
required  an  actual  destination  to  this  kingdom ;  that  the  only  desti- 
nation which  was  to  be  collected  from  the  original  evidence,  was  to 


1  [The  Princessa,  2  C.  Rob.  49.  Post,  index,  tide,  Claim,  note,'] 
^  Whereas,  we  have  thought  it  expedient  to  protect  from  capture  and  condemnation, 
wool,  the  growth  and  production  of  Spain,  laden  on  board  ships  belonging  to  any  state 
in  amity  with  us,  and  coming  consigned  to  any  merchant  of  our  united  kingdom,  the 
commanders  of  our  ships  of  war  and  privateers  are  hereby  required  and  enjoined  not 
to  detain  or  molest  any  vessels  belonging  to  any  state  in  amity  with  us,  on  account  of 
their  having  on  board  any  wool,  the  growth  and  production  of  Spain,  and  coming  con- 
signed to  any  merchant  of  our  united  kingdom ;  and  in  case  any  such  wool,  so  laden 
and  consigned,  shall  be  brought  for  adjudication  before  any  of  our  Courts  of  Admi- 
ralty, we  hereby  direct  that  the  same  shall  be  forthwith  liberated,  upon  a  claim  being 
given  for  it  by  or  on  behalf  of  the  merchant  to  whom  it  is  consigned,  notwithstanding 
the  existing  hostiUtiea,  or  any  other  hostilities  which  may  take  place. 

VOL  VI.  1  n  1 
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Embden  ;  and  if  any  other  was  now  averred,  it  was  contradicted  by 
the  papers  and  the  depositions,  and  that  it  could  not  be  set  up  in 
opposition  to  all  the  preparatory  evidence. 

In  support  of  the  claim,  Laurence  argued  —  That  it  was  not 
necessary  to  give  any  description  of  goods  claimed  under  these 
instructions ;  that  it  was  sufficient,  if  they  were  consigned  to  a  Bri- 
tish merchant ;  that  the  goods  were  actually  consigned  to  this  coun- 
try though  the  clearance  was  made  out  for  Embden,  and  the  neutral 
master  seems  to  have  thought  himself  bound  to  support  the  repre- 
sentation given  in  his  papers.  It  was  prayed  that  the  court  would 
not  hold  this  claim  concluded  by  the  ostensible  description  in  the  ori- 
ginal evidence,  but  that  it  would  permit  other  proof  of  the  actual 
consignment  to  be  supplied  from  the  correspondence  of  the  shippers. 

[  *  3  ]        -•  Judgment. 

Sir  W.  Scott.  The  crown,  looking  to  the  necessities  of 
British  commerce,  has  issued  instructions  that  wool,  coming  from 
Spain,  and  consigned  to  merchants  of  this  country,  should  be  restored 
on  the  claim  of  the  consignee,  and  not  only  restored,  but  forthwith 
restored,  intimating  by  that  term  a  desire  that  as  little  interruption 
as  possible  should  be  given  to  the  importation  of  articles  of  this  kind. 
It  has  been  contended  on  the  part  of  the  captors,  to  be  an  inflexible 
rule  that  no  claim  shall  be  admitted  in  opposition  to  the  depositions 
and  the  ship's  papers.  It  is  a  general  rule,  undoubtedly,  but  not 
without  exception.  In  the  Curacoa  cases,  the  property  was  described 
to  belong  to  merchants  in  Holland,  by  the  deposition  of  the  master, 
as  well  as  in  the  ship's  papers ;  yet,  on  proof  being  made  that  the 
real  interest  belonged  to  persons  in  Switzerland,  and  that  it  was  going 
under  a  general  course  of  trade,  for  their  actual  account  and  risk, 
though  documented  in  Dutch  names,  claims  were  admitted  on  behalf 
of  the  Swiss  proprietors,  and  that  property  was  finally  restored.  It 
is  not,  therefore,  an  inflexible  rule  as  to  property.  Then  how  is  it  as 
to  destination?  It  is  admitted  by  the  captors  that  the  papers  must 
be  simulated,  since  no  clearance  would  be  allowed  to  the  ports  of 
an  enemy.  The  question  would  come  to  this,  then.  Whether  the 
mere  circumstance  of  a  master  adhering  to  his  papers,  under  what 
may  be  considered  as  a  kind  of  ship  morality,  should  exclude  the 
claim  of  British  merchants,  who  are  in  fact  the  consignees?  I  think 
that  would  be  to  attribute  too  much  to  his  evidence.  I  shall  permit 
this  claim  to  be  verified ;  and  that  as  little  time  as  possible  may  be 
lost,  in  similar  cases,  I  shall  direct  that  the  bills  of  lading 

[  '4  ]   *  and  the  verification  may  in  future  be  annexed,  in  the  first 
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instance,  to  claims  given  under  these  instructions.  It  may  not  be 
improper  to  observe,  however,  that  merchants  engaged  in  this  trade 
must  take  care  to  give  their  masters  explicit  instructions  as  to 
the  conduct  which  they  ought  to  pursue  on  being  brought  in ;  that 
they  should  disclose  the  truth,  without  reserve  or  apprehension; 
because,  although  this  case,  arising  at  the  very  beginning  of  the  war, 
may  be  entitled  to  some  indulgence,  it  does  not  follow  that  the  court 
will  think  it  equally  proper  to  continue  the  same  indulgence  in  all 
future  cases. 

On  the  20th  March,  this  case  came  on  again  upon  proof  of  the 
actual  consignment,  to  be  extracted  from  the  correspondence  of  the 
Spanish  shippers.^ 


'  The  following  extracts  will  explain  the  embarrassment  of  the  Spanish  shippers, 
and  the  nature  of  the  obscurity  in  which  the  transaction  first  presented  itself:  — 

18th  December,  1804.  "We  have  only  time  to  confirm  to  you  our  last,  of  the  13th 
instant,  whereof  a  copy  accompanies  this,  and  to  inform  you  that,  in  consequence  of 
the  declaration  of  war  between  the  two  powers,  we  shall  be  under  the  necessity  of 
altering  the  destination  of  Captains  E.  Ilaseman  and  Olfert  Olferts  Klein,  who  will  be 
documented  as  if  they  were  bound  to  Embden,  to  the  consignment  and  for  account  and 
risk  of  Mr.  Louis  Sethe,  but  their  real  destination  will  be  to  your  place,  to  your  con- 
signment, which  you  will  communicate  to  the  underwriters  of  our  wools." 

6th  January,  1805.  "  The  measures  adopted  by  this  government,  in  consequence  of 
the  declaration  of  war  with  your  island,  and  the  existing  state  of  the  commerce  in  this 
province,  which  has  plunged  the  merchants  into  the  greatest  distress,  prevent  the  trans- 
actions of  business  with  that  confidence  which  took  place  during  other  wars,  and  which, 
in  the  present  case,  deprive  us  of  the  means  hitherto  resorted  to  for  the  exportation  of 
wools.  The  government,  which  has  recently  prohibited  all  direct  and  indirect  com- 
merce with  your  kingdom,  and  the  vigilance  of  the  royal  judge  invested  with  the  exe- 
tion  of  such  order,  involves  us  in  the  greatest  confusion  as  to  the  destination  of  Cap- 
tain Olfert  Olferts  Klein,  of  the  Prussian  vessel  Flora. 

**  We  chartered  this  vessel  under  a  colorable  destination  for  Embden,  but  actually 
for  Southampton,  agreeable  to  the  constant  practice,  the  separate  obligations  which  the 
captains  were  in  the  habit  of  contracting,  constituting  the  security  of  real  destination, 
but  which  it  was  not  prudent  to  demand  under  the  present  rigorous  circumstances,  and 
which  would  inevitably  expose  us  to  danger. 

"  This  extreme  inconvenience  has  induced  us  to  depart  from  the  system  adopted  in 
other  times,  being  obliged  to  leave  to  the  courtesy  and  will  of  the  captain  the  perform- 
ance of  the  original  simulated  afireightment,-  or  the  performance  of  the  ohe  appearing 
by  the  ship's  papers. 

"  Impressed  with  apprehension  of  such  consequence,  we  told  Captain  Klein  we  were 
unable  to  furnish  him  with  any  other  instructions,  in  the  consequence  of  exbting 
circumstances,  than  those  of  proceeding  to  his  actual  destination  of  Embden,  but 
that  he  knew  his  primitive  obligation,  and  that,  in  the  event  of  his  putting  into  any 
of  the  ports  of  your  island,  he  should  advise  you.  Our  language  on  taking  leave  of 
Captain  Klein,  and  he  himself  feeling  the  rigor  with  which  he  was  treated,  impressed 
upon  the  said  captain  the  motives  which  compelled  us  to  explain  ourselves  in  that  tone, 
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[  *  6  ]  *  On  the  part  of  the  claimant,  Laurence  contended  — 
That  the  expressions  in  these  letters  showed  in  a  very  strong 

[  *6  ]  'light  the  constraint  under  which  the  parties  acted ;  that  it 
was  evidently  the  intention  and  the  original  design  of  the 
voyage  that  the  destination  should  be  to  this  country ;  but^  even  if  it 
could  be  supposed  that  the  vessel  would  have  gone,  under  any  mis- 
apprehension of  the  master,  to  Embden,  in  the  first  instance,  the  effect 
of  the  actual  consignment  to  this  country  would  not  be  defeated, 
since  it  was  in  evidence,  also,  that  the  shipper  had  given  orders  for 
the  wool  to  be  sent  forward,  on  such  a  contingency,  by  an  ulterior 
consignment  to  the  persons  claiming  as  consignees  under  the  instruc- 
tions; that  the  effect  of  an  ulterior  consignment  had  been,  in  many 
instances,  especially  in  colonial  cases,  held  to  be  the  same  as  an  ori- 
ginal consignment,  and  that  the  parties  were  entitled  to  the  equity  of 
the  same  construction  in  the  present  case. 

On  the  part  of  the  captor,  the  King's  Advocate  and  Robinson.  The 
destination  and  consignment  to  which  the  instructions  allude,  must 
be  a  precise  and  actual  consignment,  and  capable  of  being  substan- 
tiated in  proof.  It  is  scarcely  possible  to  suppose  a  case  of  this  kind, 
that  ought  not  to  be  supported  in  one  of  these  modes,  either  by  the 
ordinary  formal  evidence,  or,  if  that  is  prevented,  by  some  proof  of 
secret  agreement  between  the  shipper  and  the  master,  which  would 
lay  the  master  under  an  oMigation  to  come  to  this  country,  in  opposi- 
tion to  the  ostensible  destination  expressed  in  his  ship's  papers.  If 
such  a  contract  had  been  shown,  although  the  master  had  departed 
from  it,  it  might  be  sufficient  to  establish  an  actual  consignment  in 

law,  which  should  not  be  defeated  by  any  act  of  deviation 
[  •  7  ]  on  the  part  of  the  *  master.     But  in  this  case,  as  it  is  now 

disclosed,  the  charter-party  was  made  for  a  voyage  to  Emb- 
den. The  intention  of  the  shipper  is  left  on  that  ground.  The  master 
was  under  no  obligation  to  come  to  this  country,  and  he  has  declared 
in  his  defKJsition,  "  that  he  had  no  such  intention,  but  that  he  was 
bound  to  Embden,"  and  such  seems  to  have  been  the  apprehension  of 
the  shipper  himself.     If  the  original  destination  cannot  be  supported 


without  leaving  him  ignorant  that  our  intentions  were  that  he  should  put  in  at  one  of 
your  ports.  We  know  not  whether  this  captain  will  perform  his  engagement  or  not,  as 
a  man  of  honor,  although  it  is  to  be  apprehended  that  he  will  proceed  direct  to  Emb- 
den, seeing  himself  without  any  signed  obligation  to  the  contrary ;  and  should  the 
same  happen,  we  have  this  day  written  to  Mr.  Louis  Sethe,  in  order  that  he  may  imme- 
diately, on  the  receipt  of  the  two  hundred  and  thirty-six  bags  on  board  the  vessel 
under  the  command  of  Captain  Klein,  forward  them  to  you  under  his  neutrality,  avail- 
ing himself  of  the  first  vessel  he  may  wish  to  carry  them." 
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in  point  of  fact,  as  little  can  it  be  maintained  in  point  of  law,  that  a 
consignment  to  this  country  by  ulterior  destination,  after  the  goods  had 
been  imported  into  Embden,  would  be  protected  under  the  terms  of 
the  instructions.     As  an  order  of  council,  relaxing  for  certain  purposes 
the  ordinary  rule  of  law,  it  must  be  strictly  taken,  and  with  great  sim- 
plicity, as  to  its  obvious  sense.     When  that  is  satisfied,  it  is  not  to  be 
extended  farther  to  comprehend  cases  that  can  only  be  brought  within 
the  terms  by  the  help  of  remote  inference,  and  a  greater  latitude  of 
interpretdtion.     It  would  be  sufficient  to  refute  this  mode  of  construc- 
tion, to  suggest  that  the  grant  could  not  be  carried  into  effect,  with- 
out supposing  a  previous  inquiry  into  the  state  of  our  navigation 
laws,  since  it  is  an  obvious  objection  to  ulterior  destination  generally, 
that  by  the  very  outline  of  our  navigation  laws,  goods  are  in  many 
instances  inadmissible  in  that  course  when  the  direct  importation 
would  be  allowed.     It  is  now  said  that  the  prohibition  as  to  this  arti- 
cle, arising  from  the  Navigation  Act,  was  relsixed  by  a  statute  almost 
immediately  preceding  these  instructions,  (August,  1803.)     But  the 
possibility  of  such  an  investigation  being  necessary  to  establish  the 
legality  of  the  ulterior  destination  in  each  particular  case,  affords  a 
presumption,  that  it  could  not  be  the  intention  of  the  order 
to  impose  *  that  difficulty  on  the  court,  and  to  identify  and   [  *  8  ] 
confound  things  so  different,  as  a  direct  and  circuitous  desti- 
nation of  Spanish  wool  frorp  Spain  to  this  country.     The  argument 
derived  by  analogy  from  colonial  cases,  will  not  support  such  a  con- 
struction.    In  those  cases  the  rule,  as  to  ulterior  destination,  has  been 
adopted  only  as  a  check  upon  schemes  of  fraudulent  destination,  that 
have  been  concealed  under  the  pretence  of  an  immediate  destination 
to  a  neutral  port.     Even  in  those  cases  it  has  been  varied  and  modi- 
fied by  slight  circumstances,  as  by  an  actual  intermixture  with  the 
commerce  of  the  intervening  port,  even  when  the  capture  took  place 
on  the  ulterior  part  of  the  voyage.     This  is  a  case  only  of  a  designed 
and  probable  ulterior  destination  at  most.     In  such  a  case  the  rule, 
as  applied  in  the  colonial  cases,  would  scarcely  reach  to  identify  such 
a  purpose  with  the  actual  destination,  without  some  evidence  of  fraud 
appearing  in  the  former  stages  of  the  transaction.     Would  the  effect 
be  necessarily  the  same,  so  as  to  induce  a  belief  that  both  modes  of 
consignment  must  have  been  viewed  in  the  same  light?     Evidently 
not     As  long  as  the  destination  is  required  to  be  direct  to  this  coun- 
try, and  is  left  to  be  substantiated  by  the  evidence  of  the  master,  a 
guard  is  provided  against  abusing  this  relaxation,  to  supply  the  manu- 
factures of  France  or  Holland.     The  interest  of  the  master  as  to  his 
freight  affords  a  control  over  his  conduct ;  but  if  the  goods  are  to  be 
allowed  to  go  first  to  Embden,  such  an  ostensible  purpose  would 
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afford  them  a  passage  to  that  port,  without  molestation,  and  they 
might  then  be  sent  on  afterwards  in  perfect  security  for  the  supply  of 
the  manufactures  of  the  enemy. 

[  *  9  ]  *  Judgment. 

Sir  W.  Scott.  The  intervention  of  hostilities  has  thrown 
upon  the  parties,  and  upon  the  court  which  has  to  decide  questions 
of  this  nature,  considerable  difficulties.  It  is  impossible  not  to  feel 
the  importance  of  encouraging  the  importation  of  Spanish  wool,  for 
the  supply  of  our  manufactures.  At  the  same  time  that  encourage- 
ment cannot  properly  be  given  by  erroneous  judgments  here,  it  must 
be  derived  from  prospective  regulations  elsewhere,  and  from  a  higher 
authority.  The  order  of  council  directs  the  restitution  of  Spanish 
wool,  "  consigned  to  this  country."  But  the  fact  now  turns  out  to  be, 
that  this  cargo  was  consigned  to  Embden,  not  only  ostensibly,  bnt 
according  to  the  private  understanding  of  the  shippers,  who  say, "  that 
they  had  given  instructions  to  persons  there  to  receive  the  cargo,  if  it 
should  actually  arrive  at  Embden."  The  master  also  says  absolutely 
"  that  he  should  have  gone  to  Embden  ; "  and  unless  I  could  hold  to 
the  extent  contended  in  argument,  that  a  circuitous  ulterior  destina- 
tion to  this  country,  either  in  the  same  ship,  or  in  other  ships,  is  to  be 
considered  in  law  as  one  identical  consignment,  I  fear  it  is  out  of  my 
power  to  bring  the  case  within  the  provisions  of  the  order  of  counciL 
How  far  it  may  be  proper  to  allow  farther  relaxation,  or  what  consi- 
derations may  interfere  with  such  an  extension  of  the  indulgence,  is 
a  question  of  policy,  which  it  may  not  be  very  easy  to  decide  imme- 
diately, and  fvhich  it  would  not  become  this  court  to  decide,  or  even 
entertain  in  the  first  instance.  One  consequence  of  such  an  exten- 
sion may  be  easily  foreseen,  that  if  such  a  circuitous  voyage  was  to 
be  allowed,  Spanish  wools  might  with  great  security  find 
[  •  10  ]  *  their  way  into.  France  and  Holland,  for  the  supply  of  the 
manufactures  of  those  countries.  I  cannot  but  think,  there- 
fore, that  government  would  pause  in  sanctioning  such  an  interpreta- 
tion, till  it  had  maturely  weighed  all  the  consequences  that  might  be 
expected  to  result  from  it  It  is  my  duty,  however,  to  consider  only, 
whether  the  words  of  the  order  can  be  supposed  to  embrace  such  a 
jcase,  and  my  opinion  is,  that  they  cannot.  There  is,  1  think,  some 
force  in  the  argument  which  has  been  drawn  from  the  ordinary  bear- 
ing of  the  navigation  laws.  An  act  of  relaxation  has,  I  know,  passed 
for  the  importation  of  certain  articles  of  Spanish  produce  from  oth« 
ports,  but  whether  wool  is  so  admitted,  I  cannot  immediately  take 
upon  myself  to  determine.  Looking  to  the  whole  curcumstances  of 
this  case,  I  am  induced  to  consider  it  as  one  which  has  not  yet  met 
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the  attention  of  government,  and  which  does  not  come  under  the  order 
of  council.  Under  that  view  I  feel  myself  bound  to  reject  this  claim. 
[Specific  claims  were  afterwards  given  for  the  principal  part  of  this 
shipment,  for  Mr.  Sethe  of  Embden,  and  for  British  merchants,  and 
those  claims  were  restored.] 


The  Anna   Catharina,  Laurel. 

April  3, 1805. 
Begistrar*s  report    Freight.    Rate  of  expenses.     Objections  overruled. 

This  was  a  case  on  an  objection  to  the  report  of  the  registrar  and 
merchants,  with  respect  to  the  allowance  of  freight  and  expenses 
decreed  on  a  former  day. 

The  objection  stated  in  the  act  of  court  was  to  the  following 
efiect :  "  That  this  ship  was  taken  on  the  7th  August,  1798, 
being  part  of  the  second  Swedish  *  convoy ;  that  divers  [  *  11  ] 
farther  proceedings  were  had,  and,  on  the  28th  July,  1800, 
the  judge  pronounced  freight  and  expenses  to  be  due  to  the  claimant 
to  the  time  of  the  order  for  farther  proof;  that  on  the  6t|^ December, 
1803,  the  ship  and  cargo  were  condemned ;  that  the  regisuar  and  mer- 
chants have  since  made  their  report,  and  allowed  the  wages  and  main- 
tenance of  the  master  and  crew  only  for  324  days,  whereas,  they  ought 
to  have  allowed  from  the  7th  August,  1798,  the  time  of  capture,  until 
the  8th  August,  1799,  the  time  of  the  order  for  farther  proof,  being 
366  days ;  that  only  two  shillings  per  day  was  allowed  for  the  main- 
tenance of  the  master  and  mate^  and  one  shilling  per  day  for  the 
maintenance  of  each  of  the  crew ;  whereas  thp  allowance  to  the  master 
ought  to  have  been  three  shillings  and  sixpence  per  day,  to  the  mate 
two  shillings  per  day,  and  to  each  mariner  one  shilling  and  three- 
pence per  day,  according  to  the  rates  which  were  adopted  by  his 
Majesty's  government,  in  the  allowances  made  for  the  maintenance 
of  the  masters  and  crews  of  the  Swedish  ships  detained  under  embargo 
in  the  year  1801.  The  act  of  court  farther  objected,  that  the  allow- 
ance of  ten  guineas  for  the  extra  expenses  of  the  master  was  too 
little ;  lastly,  that  the  chain  hire  is  allowed  only  for  324  days,  instead 
of  366  days  as  aforementioned. 

On  this  statement,  Laurence  and  Swabey  contended  to  the  effect 
of  the  plea,  that  the  allowance  ought  to  be  increased. 
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The  Registrar  stated  the  grounds  on  which  the  report  had  been 
framed,  namely,  that  the  registrar  and  merchants,  being  apprised  that 
the  freight  had  already  been  paid  by  his  Majesty's  govern- 
[  •  12  ]  ment,had  •deducted  so  much  time  from  the  period  of  deten- 
tion, as  it  would  have  required  to  have  delivered  the  cargo 
at  Lisbon,  the  original  port  of  destination. 

Court.  I  am  of  opinion  that  this  deduction,  as  to  the  freight,  is 
properly  made,  and  that  no  reason  is  shown  to  induce  the  court  to 
disturb  that  part  of  the  report. 

[As  to  the  allowance  to  the  master  and  the  mate,  of  two  shillings 
per  day,  the  court  asked,  whether  that  was  not  a  rate  of  considerable 
standing,  and  intimated  an  opinion  that  three  shillings  per  day  might 
not,  according  to  the  present  value  of  money,  be  too  much.] 

The  Registrar  said —  That  the  allowance  of  two  shillings  was  the 

ordinary  rate  between  claimant  and  captor ;  that  it  had  prevailed  for 

a  considerable  time  ;  that  if  it  should  appear  to  the  court  not  to  be 

sufficient,  it  should  be  considered   also,  with  reference  to  the  usual 

rate  of  demurrage  of  ten  shillings  per  ton  per  month,  which, 

[  *  13  ]  in  a  late  case,i  (Louisa  Albertina,  *  17  December,  1804,)  was 

held  to  be  sufficient,  since,  if  the  rate  of  subsistence  was 

increased  ^  a  general  rule,  it  would  disturb  the  rate  of  demurrage. 

Court.  In  The  Louisa,  it  is  true,  I  did  not  think  proper  to  alter 
the  rate  of  demurrage,  under  the  circumstances  of  that  case,  but  T 
certainly  did  not  mean  to  express  any  opinion  as  to  the  propriety  of 


1  The  objection  to  the  report  in  that  case  stated,  that  it  was  the  sum  allowed  thirty 
years  ago,  when  provisions  and  wages  were  cheaper,  and  when  transports  were  hired 
at  seven  or  eight,  and  at  most  len  shillings  per  ton,  whilst  in  the  last  war,  thirteen  and 
fifteen  shillings  had  been  given,  and  in  the  present  war,  sixteen  and  eighteen  shillings ; 
that,  in  some  American  cases,  the  registrar  and  merchants  had  allowed  fifteen  shillings. 
Mr.  Winthrop,  one  of  the  merchants,  observed  that  this  allowance  to  American  ships 
had  been  made,  in  consideration  that  they  usually  paid  higher  wages  and  employed 
more  men  than  Swedish  vessels ;  that  The  Louisa  was  a  Swedish  ship  of  250  tons,  with 
a  crew  of  sixteen  mariners,  rather  more  than  the  proportion  which  Swedish  ships  usu- 
ally, carry  ;  but,  even  in  that  case,  the  rate  appeared  to  the  merchant,  to  be  a  sufficient 
allowance.  The  registrar  observed,  that  iif  an  alteration  of  the  general  rule  was 
deemed  necessary,  it  would  be  desirable  that  it  might  be  still  fixed  at  a  general  rate,  on 
an  average  calculation.  The'  court  confirmed  that  report,  saying  that  it  might  be  pro- 
per to  give  the  general  question  farther  consideration.  The  registrar  now  said,  that 
since  the  case  of  The  Louisa,  the  merchants  had  tried  the  allowance  of  ten  shillings 
per  ton  by  several  rules,  and  were  still  of  opinion  that  it  was  a  sufiicient  allowance 
for  Swedish  ships,  even  in  the  present  times. 
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adhering  to  that  rate,  as  a  general  rule.  It  rather  seemed  to  be  a 
matter  that  might  require  farther  consideration.  What  I  shall  do  in 
the  present  instance,  will  be  to  allow  the  master  something  more  for 
his  extra  expenses,  and  confirm  the  report  generally  on  the  other 
points.  Three  guinesut  ordered  to  be  added  to  the  allowance  of  extra 
expenses. 


The  Resolution,  Shapleigh. 

April  4,  1805. 
Seizure,  under  agreement  with  the  neutral  master  to  bring  in  his  vessel,  if  sufficient,  &c^ 

This  was  a  question  as  to  the  interest  of  three  parties,  asserting 
themselves  to  be  sole  captors,  as  to  sundry  parcels  of  French  property 
captured  on  a  voyage  from  Monte  Video  to  Havre  de  Grace. 

It  appeared  in  evidence  that  the  ship,  being  an  American  vessel, 
had  been  stopped  on  the  28th  of  September,  in  latitude  thirty- 
one  N.,  longitude  thirty-two  W.  from  *  London,  by  The^  [  *  14  ] 
Mary,  privateer,  and  had  beefl  examined,  and  that  two  men 
were  put  on  board  for  the  purpose  of  conducting  the  vessel,  according 
to  the  affidavit  of  the  master  of  The  Mary,  into  an  English  port.  In 
the  preparatory  depositions  it  was  stated,  "  that  the  master  of  The 
Mary  only  requested  the  American  master  to  take  on  board  those  two 
men  for  the  purpose  of  founding  a  claim  to  share  in  the  capture,  if 
the  vessel  should  be  captured  by  any  other  cruiser  in  a  subsequent 
part  of  her  voyage,  and  brought  to  adjudication  ;  that  the  American 
master  continued  in  possession  of  the  papers,  and  in  the  navigation 
of  the  vessel  during  the  whole  voyage ;  that  it  was  not  his  intention 
to  go  to  an  English  port,  and  that  he  was  actually  steering  for  Havre  at 
the  time  of  his  detention,  22d  of  October,  by  his  Majesty's  schooner, 
The  Pickle,  in  latitude  forty-one  N.,  longitude  seventeen  W."  It  was 
admitted,  on  this  part  of  the  case,  in  the  affidavit  of  the  asserted 
prize-master  of  The  Mary,  that  at  the  time  when  The  Pickle  came  up, 
he  was  apprised  of  the  intention  of  the  American  master  to  proceed 


1  [See  The  Alexander,  1  Gall.  532,  and  S.  C.  on  Appeal,  8  Cranch,  169.] 
s  The  Mary  and  The  St.  Andrew  appeared  to  be  merchant  ships  going  to  America 
and  the  West  Indies,  haying  letters  of  maiqne. 
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by  force  to  Havre  de  Grace,  and  that  he  begged  protection  and  assist- 
ance from  The  Pickle,  and  obtained  a  supply  of  men,  who  finally 
brought  the  vessel  into  Plymouth.  A  second  party,  claiming  to  have 
made  the  original  capture,  was  The  St.  Andrew,  privateer,  of  Greenock, 
who  fell  in  with  the  vessel  on  the  6th  of  October,  in  latitude  thirty-nine 
degrees  fifty-five  minutes  N.,  longitude  twenty-eight  degrees  twenty- 
five  minutes  W.  from  London,  examined  her  papers,  heard  the  rela- 
tion which  was  given  on  the  part  of  The  Mary,  and  put  one 
[  *  15  ]  man  on  board  as  prize-master,  under  an  *  asserted  promise 
from  the  American  master  "that  he  would  go  into  Fal- 
mouth." The  preparatory  depositions  described  this  man  to  have 
been  put  on  board  as  prize-master ;  though  as  to  the  act  of  posses- 
sion and  management  of  the  vessel,  the  evidence  of  the  several  par- 
ties was  in  direct  contradiction.  In  the  subsequent  part  of  the  voy- 
age, this  vessel  was  met,  on  the  22d  of  October,  in  latitude  forty-one 
N.,  seventeen  W.,  by  the  schooner  Pickle,  who  put  a  suflicient  number 
of  men  on  board,  and  brought  her  into  port. 

On  the  part  of  The  Pickle,  the  King^s  Advocate  and  RobinsofL 
From  the  situation  in  which  the  vessel  was  found,  when  The  Pickle 
came  up,  having  French  property  on  board,  and  two  parties  of  Eng- 
lishmen, asserting  different  claims,  and  imploring  assistance  from  an 
apprehension  of  a  rescue,  it  became  a  necessary  act  of  duty,  on  the 
part  of  the  schooner,  to  take  possession  of  the  vessel,  and  send  her  in 
for  adjudication.  When  the  claims  of  the  several  parties  were  traced 
back,  it  appeared  from  the  evidence  of  the  master,  that  the  first  seiz- 
ure of  The  Mary  was  only  provisional,  and  contingent,  for  the  pur- 
pose of  founding  a  claim  on  any  subsequent  act  of  capture  being 
made  by  other  parties,  to  whom  it  might  be  less  inconvenient  to  spare 
a  suflicient  force  to  complete  an  effectual  seizure.  If  this  capture  was 
contingent  only,  the  pretensions  of  The  St.  Andrew  could  not  be  of 
a  higher  nature,  since  only  one  man  was  put  on  board  from  that  ship, 
and  the  first  appearance  given  for  her  was  only  in  the  character  of 
joint  captor.  Supposing  the  possession  taken  prior  to  the  seizure  by 
The  Pickle,  to  be  of  this  contingent  nature  only,  it  was  insufficient  to 

found  the  interest  of  prize,  as  it  was  an  act  deficient  in  the 
[  *  16  ]  intention,  and  animus  capiendi.     If  it  'was  to  be  contended 

that  the  capture  was  absolute  in  virtue  of  the  promise  of  the 
American  master  to  submit,  it  is  worthy  of  consideration  how  far  a 
secret  agreement  of  that  kind  could  be  deemed  a  proper  foundation 
for  a  right  of  prize.  The  right  of  prize  is  a  compulsory  right,  to  be 
distinctly  exercised  and  effectually  enforced.  Many  of  the  conse- 
quences .resulting  from  it  depend  upon  the  precise  character  of  the 
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act  itself.  The  legal  responsibility  for  the  capture  was  meant  to 
attach  on  the  actual  possession.  It  is  not  to  be  left  to  this  kind  of 
compromise,  which  would  have  the  effect  of  introducing  a  mixed 
state  of  things,  in  which  the  master,  pleading  to  be  exonerated  from 
his  original  responsibility,  by  the  restraint  put  upon  his  course,  and 
the  captor  not  being  in  actual  possession,  and  claiming  from  that 
circumstance  to  be  exonerated  from  the  effect  of  any  accident  or  mis- 
management, there  would  be  no  party  on  whom  the  obligation  and 
responsibility  of  the  law  would  attach,  in  the  manner  in  which  the 
law  supposes  it  to  attach,  as  a  consequence  of  full  and  complete  pos- 
session. Captors  have  no  power  to  exact  such  a  promise  from  neu- 
tral vessels ;  and  the  effect  of  such  promises  would  be  injurious  to 
the  public  interests  of  the  country,  by  the  insecurity  in  which  the  per- 
sons so  put  on  board  must  necessarily  be  placed.  This  mode  of  capture 
seems,  therefore,  not  to  fulfil  the  intentions  of  the  law,  either  with 
respect  to  the  property  detained,  or  the  public  policy  of  the  country, 
under  whose  authority  the  right  of  seizure  was  exercised.  The  situa- 
tion of  the  property,  and  of  the  several  parties,  will  be  to  be  consi- 
dered as  if  no  sufficient  and  complete  act  of  capture  ha4  been 
made,  prior  id  the  seizure  by  The  Pickle,  'and  the  whole  [  *  17  ] 
interest  of  prize  will  therefore  vest  in  The  Pickle  under  that 
seizure. 

On  the  part  of  the  first  seizure,  Arnold  and  Jenner  contended  — 
That  the  act  done  by  The  Mary  was  not  fairly  represented  in  the 
preparatory  depositions ;  that  it  could  not  be  supposed  to  be  a  mere 
contingent  purpose,  which,  if  the  event  of  meeting  with  another  Eng- 
lish cruiser,  should  fail,  could  only  produce  the  effect  of  carrying  the 
persons  so  put  on  board  into  a  French  port,  and  to  a  French  prison; 
that  the  act  of  capture  was  absolute  ;  that  the  force  by  which  it  was 
effected  was  immaterial ;  that  the  duties  of  a  neutral  master  obliged 
him  to  submit  to  the  consequences  of  lawful  capture ;  that  the  mas- 
ter in  this  instance  did  sp  submit,  in  promise  at  least ;  that  it  was 
by  no  means  incredible  that  he  should  enter  in  such  an  engagement, 
as  it  would  be  immaterial  to  him,  whether  he  received  his  freight  in 
a  British  or  in  a  French  port ;  that  the  prize-master  of  The  Mary 
was  not  superseded,  but  continued  in  command  of  the  vessel,  and 
was  proved  to  have  been  instrumental  in  hiring  the  pilot  who  brought 
the  vessel  into  port 

On  the  part  of  The  St.  Andrew,  Laurence  contended  —  That  there 
was  no  reason  to  discredit  the  account  given  in  the  preparatory  exami«> 
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nations;  that  the  first  seizure  was  only  contingent;  that  it  might 
be  a  new  question  how  far  such  a  seizure  could  vest  a  joint  interest 
in  a  subsequent  capture  by  another  cruiser ;  but  that  the  seizure  of  The 
St  Andrew  was  not  of  that  nature.     It  was  a  complete  and  absolute 

seizure,  and  was  so  described  in  the  depositions  of  the  mas- 
[  •  18  ]  ter,  who  *  states,  "  that  on  the  4th  October,  she  was  detained 

by  The  St.  Andrew,  when  a  prize-master  was  put  on  board, 
with  directions  to  carry  her  into  Falmouth."  And  the  prize-master 
of  The  St.  Andrew  was  the  person  who  actually  directed  the  course 
of  the  vessel  This  fact  was  more  particularly  proved  by  the  act  of 
his  keeping  a  journal  of  her  course,  which  was  ready  to  be  produced. 
The  account  given  of  a  deviation  from  the  intended  course  to  Fal- 
mouth was  untrue,  and  could  not,  indeed,  admit  of  any  proof,  since 
the  last  seizure  by  The  Pickle  was  made  in  latitude  forty-one,  at  that 
period  of  the  voyage  when  the  actual  course  to  the  northward  must 
have  been  nearly  the  same,  whether  the  vessel  was  steered  under  an 
intention  of  going  to  an  English  port,  or  to  Havre  de  Grace,  the 
asserted  port  of  original  destination. 

Judgment. 
Sir  W.  Scott.  This  was  an  American  ship,  with  some  French 
passengers  and  French  property  on  board,  seized  on  a  voyage  from 
Montevideo  to  Havre  de  Grace,  and  brought  to  Plymouth  by  the 
king's  ship.  The  Pickle.  At  the  time  of  the  seizure  there  were  on 
board  three  persons,  no  part  of  the  crew,  but  asserting  themselves  to 
be  prize-masters,  put  on  board  by  two  privateers  which  had  fallen  in 
with  this  vessel  in  the  earlier  periods  of  her  voyage.  It  appears  that 
the  agent  of  The  Pickle  brought  in  the  papers,  and  proceeded  to  take 
the  preparatory  examinations,  before  Smith,  the  prize-master  of  one  of 
the  privateers,  was  allowed  to  come  on  shore ;  and  that  Smith  was  after- 
wards impressed  and  taken  out  of  the  way.  This  represent- 
[  *  19  ]  ation  is  made  on  the  affidavits  of  Mr.  Delacombe,  *  the 
agent  of  The  Mary,  and  is  not  contradicted.  It  is  a  fact, 
therefore,  which  I  must  take  to  be  true,  and  one  which  tends  to  give 
no  very  favorable  impression  of  the  case,  on  the  part  of  The  Pickle. 
It  was  the  evident  duty  of  the  persons  proceeding  to  adjudication  on 
behalf  of  The  Pickle,  to  have  taken  care  that  no  obstruction  was 
thrown  in  the  way  of  this  person,  to  prevent  him  firom  coming  for- 
ward to  assert  the  interest  of  his  ship.  Instead  of  that,  the  prize- 
master  is  forcibly  prevented  from  asserting  his  claim.  This  circum- 
stance alone  would  deduct  very  materially  from  the  effect  of  the 
examinations.;  and  there  are  other  circumstances  which  go  farther 
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to  deprive  them  of  all  credit.  The  account  given  by  the  American 
master  is,  "  that  he  was  first  detained  by  the  private  ship  of  war  The 
Mary;  that  the  commander,  John  Roalf^  desired  the  deponent  to 
take  two  of  his  crew  on  board,  to  give  The  Mary  a  share  of  the  cap- 
ture,  should  the  said  ship  be  afterwards  detained  by  any  other  ship 
of  war,  which  he,  this  deponent,  consented  to,  but  never  gave  them 
the  command  or  direction  of  the  said  ship."  The  affidavit  of  the 
master  of  The  Mary  gives  a  very  different  representation  of  the  mat- 
ter. It  states,  "  that  he  opened  the  letter  delivered  to  him,  and  find- 
ing that  the  French  property  on  board  was  not  so  trifling  as  had  been 
represented,  he  resolved  to  seize ;  that  the  appearer,  Henry  Smith, 
was  immediately  put  on  board  as  prize-master,  with  a  certificate  of 
his  situation,  and  also  George  Night,  a  mariner  of  and  belonging  to 
the  said  private  ship  of  war,  with  orders  to  make  the  first  English 
port  in  the  channel ;  that  this  appearer,  J.  Roalf,  did  not 
put  any  more  men  on  board,  by  reason  that  the  *  American  [  *  20  ] 
crew  expressly  promised  to  submit  and  obey  the  prize-mas- 
ter." On  the  truth  of  these  different  accounts  the  whole  case  will 
depend.  Now,  with  regard  to  the  asserted  capture  by  The  Mary, 
the  first  consideration  is,  whether  the  facts  stated  in  the  master's  affi- 
davit are -credible.  I  shall  afterwards  have  occasion  to  observe  what  is 
necessary  to  constitute  capture.  On  the  question  of  fact,  I  see  no  incre- 
dibility ;  if  it  had  appeared,  as  it  was  represented  in  argument,  that  The 
Mary  had  at  first  relinquished  the  purpose  of  seizing,  on  a  supposition 
that  the  amount  of  the  French  property  on  board  was  too  inconsider- 
able to  induce  her  to  seize,  and  that  no  circumstances  afterwards  trans- 
pired to  lead  to  an  alteration  of  that  purpose,  there  might  have  been  rea- 
son to  maintain,  that  no  act  of  capture  was  intended  by  putting  the 
two  men  on  board  ;  but  the  master  says,  "  that  he  only  afiected  to  think 
the  value  of  the  property  not  sufficient,  and  professed  an  intention  of 
leaving  it,  for  the  purpose  of  obtaining  more  evidence  of  what  was 
actually  on  board."  In  that  view  of  the  case,  I  cannot  but  think 
that  the  letter,  which  was  committed  to  his  care,  to  be  forwarded  to 
America,  did  contain  matter  that  might  naturally  induce  him  to  suspect 
that  the  French  property  on  board  was  not  so  inconsiderable,  since  the 
terms  are  not  confined  to  any  small  parcels  only,  but  say,  generally,  <^  we 
have  French  property  on  board."  I  do  not  see,  therefore,  that  there 
is  any  thing  incredible  in  this  representation.  But  it  is  said  that  the 
conduct  pursued  was  such  as  never  could  enter  into  the  mind  of  any 
man,  to  put  two  persons  unarmed  on  board  a  ship,  to  take  her  across  the 
Atlantic  into  a  British  port,  in  opposition  to  the  resistance 
which  they  must  *  expect  to  encounter,  if  not  from  the  Ame-  [  *  21  ] 
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rican  master  himself,  yet  certainly  from  the  Frenchmen  on  board, 
who  were  more  in  number  than  themselves.  Undoubtedly  it  was 
not  a  very  prudent  measure ;  it  was,  perhaps,  an  act  of  rash  confi- 
dence ;  but  when  I  consider  that  the  neutral  master  acquiesced,  by  his 
own  account,  in  taking  two  men  on  board,  and  that  it  might  natu- 
rally be  indifferent  to  him  whether  he  went  into  an  English  or  a 
French  port,  I  cannot  think  that  the  act  is  of  such  a  nature  as  to  be 
altogether  improbable.  It  is  true  that  a  cruiser  has  no  right  to  com- 
pel neutral  masters  to  make  a  promise  of  this  kind;  but  if  they 
choose  to  enter  into  such  an  engagement,  the  neutral  nation  sustains 
no  injury  from  it;  and  it  is  fully  competent  to  the  master  of  the  pri- 
vateer to  act  under  it.  It  is  a  mere  question  of  prudence  whether  he 
will  trust  to  the  word  of  the  neutral  master,  or  whether  he  will  take  the 
more  effectual  precaution  of  putting  a  sufficient  force  on  board.  As 
to  the  objection,  that  the  papers  were  not  taken  into  the  immediate 
possesteion  of  the  prize-master,  or  that  the  navigation  of  the  ship  was 
left  to  the  neutral  master,  I  do  not  see  that  either  of  these  circum- 
stances are  material.  The  papers  remained  on  board  the  ship,  and  it 
is  by  no  means  necessary  to  constitute  a  prize-master,  that  he  should 
take  upon  himself  the  navigation  of  the  vessel.  If  the  ship  had  volun- 
tarily come  into  a  British  port  under  this  engagement,  and  proceedings 
had  been  instituted  in  this  court  on  the  part  of  the  first  captor,  I  am 
not  aware  of  any  legal  objection  that  should  have  prevented  the  court 
from  condemning  the  French  property  on  board  as  lawful  prize  to 

The  Mary.     On  this  part  of  the  case,  I  do  not  see  that  there 
[  *  22  ]  is  either  any  incredibility,  or  'any  illegality,  in  the  account 

given  of  the  transaction,  by  the  master  of  The  Mary.  Then 
let  us  look  at  the  case  as  it  stands  upon  the  preparatory  depositions. 
The  American  master  states,  on  his  examination,  which  I  am  always  to 
remember  was  taken  in  the  absence  of  Smith,  "  that  the  two  men 
were  put  on  board  only  for  the  pupose  of  founding  a  claim  to  share 
in  any  capture  that  might  be  afterwards  made."  The  fact  itself 
appears  to  me  to  be  incredible,  that  two  men  should  be  put  on  board 
for  that  purpose,  when  it  could  not  possibly  have  any  such  effect ; 
and  as  to  the  credit  of  the  master,  who  admits  himself  to  have  been 
concerned  in  this  scheme,  what  reliance  can  I  place  on  him  as  a  wit- 
ness ?  By  his  own  representation  it  was  a  fraudulent  act,  in  which 
he  concurred  to  give  a  claim  of  joint  capture  where  no  right  what- 
ever existed;  and  his  title  to  credibility  is  not  much  mended,  by 
observing  that  he  was  so  ready  to  break  the  promise  which  he  had 
so  made.  It  is  also  utterly  improbable  that  two  persons  should  allow 
themselves  to  be  made  the  instruments  of  such  a  scheme ;  since  it 
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would  be  little  less  than  an  act  of  insanity  in  them,  as  British  sailors, 
to  go  on  board  with  a  chance  of  being  carried  into  Havre,  there  to 
to  enjoy  all  the  luxuries  of  a  French  prison.  Who  can  find  faith 
enough  to  believe  such  a  representation  ?  I  profess  I  cannot.  I  am 
under  the  necessity  of  giving  credit  to  the  account  contained  in  the 
affidavit  of  the  master  of  The  Mary ;  and  though  the  privateer  had 
no  right  to  compel  such  an  engagement,  if  the  neutral  master  volun- 
tarily promised  to  go  into  a  British  port,  without  more  force  being 
put  upon  him,  I  am  of  opinion  that  the  act  of  seizure  under 
such  circumstance  would  be  fully  sufficient  *  in  law  to  con-  [  *  23  ] 
stitute  a  capture.  If  this  be  so,  it  puts  an  end  to  the  case 
on  the  part  of  the  second  privateer.  If  force  was  all  that  was  required 
to  make  the  first  seizure  complete,  it  would  be  impossible  to  ascribe 
more  effect  to  the  one  man  put  on  board  from  this  vessel,  than  to  the 
two  which  had  been  before  put  on  board  from  The  Mary.  Then,  the 
only  question  that  remains  is,  as  to  the  king's  ship,  whether  she  can 
sustain  a  claim  of  capture,  or  an  interest  of  any  other  kind.  The 
capture  I  have  already  pronounced  to  have  been  made  before ;  but  I 
think  there  is  enough  disclosed  in  the  evidence  to  support  a  claim  of 
salvage  on  behalf  of  The  Pickle.  The  prize-master  of  The  Mary 
admits  "that  he  had  been  informed  of  an  intention  of  the  American 
master,  to  carry  the  vessel  into  Havre,  and  that  he  applied  to  the 
captain  of  The  Pickle  for  assistance."  This  is,  in  effect,  an  admission 
that  the  capture  on  his  part  would  not  have  been  complete  without 
the  aid  of  the  schooner.  It  is,  I  think,  sufficient  to  found  an  interest 
in  the  nature  of  a  salvage  claim ;  and  I  should  have  been  disposed  to 
to  consider  this  claim  more  liberally,  if  the  proceedings  had  not  in  the 
first  instance  been  carried  on  in  the  absence  of  the  prize-master  of 
The  Mary,  and  for  the  purpose  of  establishing  a  title  of  capture, 
which  I  have  pronounced  not  to  have  been  well  founded.  The  value 
of  the  property  condemned  is  stated  to  be  about  1,100/.  I  shall  pro- 
nounce for  a  salvage  of  200/.,  with  expenses. 
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[  •  24  ]  *  The  Marianna,  Posadillo,  master. 

April  30,  1805. 

Title  of  property.  Lien,  on  freight,  and  parcel  of  goods  pledged  for  the  payment  of  the 
purchase-money  of  the  ship,  not  sufficient  to  found  a  claim  in  a  Prize  Court. 

[Goods  are  legal  prize  if  the  ultimate  risk  is  in  an  enemy,  notwithstanding  a  neutral  interest 
in  them.]^ 

This  was  a  question  respecting  the  title  of  property  in  some  goods, 

and  also  on  the  freight  ^  of  a  ship,  sold  at  Buenos  Ayres  by  an  American 

to  a  Spanish  merchant,  for  which  the  purchase-money  had 

[  *  25  ]  not  been  *  paid,  but  was  to  be  satisfied  out  of  the  proceeds  of  a 

quantity  of  tallow  consigned  to  England,  on  board  this  vessel, 

for  sale. 


1  [See  The  Josephine,  4  C.  Bob.  25.] 

s  The  claim  was  given  '^  for  Messrs.  Brown  &  Co.,  of  Providence,  as  the  true  and 
lawful  sole  owners  of  750  bales  of  tallow,  and  also  for  250  bales  of  tallow  shipped  on 
board  the  said  ship  at  the  time  of  the  capture,  and  the  freight  of  the  said  ship,  to  the 
extent  of  20,000  dollars,  with  expenses,  or  so  much  thereof  as  the  said  750  bales  of 
tallow  shall  not  produce,  for  which  said  250  bales  of  tallow  and  freight  were 
pledged  in  part  payment  of  the  said  ship."  The  special  affidavit  of  Ebenezer 
Hill  Carey,  introducing  the  claim,  stated,  **  that  the  ship  had  been  built  at  Provi- 
dence, in  the  month  of  April,  1800,  for  Messrs.  Brown  and  Ives,  John  Corlis,  and 
Thomas  L.  Halsey,  jun. ;  diat  the  said  ship  sailed  from  Providence,  in  the  month  of 
June,  under  the  command  of  Daniel  Olney,  for  Amsterdam;  from  thence  to  Lon- 
don, and  from  London  to  Rio  de  Plata,  where  she  arrived  in  March,  1801,  and  then 
went  to  the  port  of  Eusenada ;  that  the  said  Daniel  Olney,  finding  no  probability  of 
procuring  freight,  sold  the  said  ship  to  a  Spaniard,  at  Buenos  Ayres,  named  Don 
Thomas  Antonio  Romero,  for  the  sum  of  40,000  dollars,  which  sum  was  to  be  paid  in 
London  in  two  instabnents — the  first  20,000  dollars  on  or  before  the  2d  of  January, 
1805,  in  order  to  supply  funds  for  which  the  said  Thomas  Antonio  Romero  covenanted 
to  ship,  and  did  actusdly  ship  on  board  the  said  ship  750  bales  of  tallow,  consigned  to 
Thomas  Dickason  &  Co.,  of  London,  the  agents  and  correspondents  of  the  aforesaid 
American  owners  of  the  said  ship ;  and  also  agreed  to  deliver,  and  did  deliver  to  the  said 
Daniel  Olney,  on  account  of  the  said  owners,  the  bills  of  lading  for  the  said  goods,  to 
be  forwarded  to  their  correspondents  in  London,  in  order  that  they  might  demand  and 
receive  the  same  on  its  arrival,  to  whom  the  same  were  forwarded  accordingly,  and 
are  now  in  their  possession,  and  it  w^s  agreed  that  the  said  750  bales  of  tallow 
should  be  insured  by  the  said  agents  of  the  American  merchants,  to  whom  orders  were 
sent  by  the  siud  Daniel  Olney  to  have  the  same  so  insured."  And  it  was  farther  agreed* 
that  the  said  agents  of  the  American  merchants,  having  received  the  said  goods,  and 
sold  the  same,  should  pay  the  overplus  which  thei*e  might  be  over  and  above  the  said 
20,000  dollars,  the  premium  of  insurance  thereon,  and  all  costs  and  chaiges  respecting 
the  same,  to  the  supercargo  of  the  said  Romero,  on  board  the  said  ship. 
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Judgment. 
Sir  W.  Scott.  This  ship  appears  to  have  been  originally  an 
American  vessel,  sold  to  a  Spanish  merchant  at  Buenos  Ayres,  and 
seized  on  a  voyage  to  this  country,  documented  as  belonging  to  a 
Spanish  merchant,  and  sailing  under  the  flag  and  pass  of  Spain.  A 
claim  is  given  on  behalf  of  the  former  American  proprietor,  in  virtue 
of  a  lien  which  he  is  said  to  have  retained  on  the  properly,  for  the 
payment  of  the  purchase-money ;  but  such  an  interest  cannot,  I  con- 
ceive, be  deemed  sufficient  to  support  a  claim  of  property  in  a  Court 
of  Prize.  Captors  are  supposed  to  lay  their  hands  on  the  gross  tan- 
gible property,  on  which  there  may  be  many  just  claims  outstanding, 
between  other  parties,  which  can  have  no  operation  as  to  them.  If 
such  a  rule  did  not  exist,  it  would  be  quite  impossible  for  captors  to 
know  upon  what  grounds  they  were  proceeding  to  make  any  seizure. 
The  fairest  and  most  credible  documents,  declaring  the  property  to 
belong  to  the  enemy,  would  only  serve  to  mislead  them,  if 
such  documents  were  liable  to  be  overruled  by  liens  *  which  [  *  26  ] 
could  not  in  any  manner  come  to  their  knowledge.  It 
would  be  equally  impossible  for  the  court  which  has  to  decide  upon 
the  question  of  property,  to  admit  such  considerations.  The  doctrine 
of  liens  depends  very  much  on  the  particular  rules  of  jurisprudence, 
which  prevail  in  different  countries.  To  decide  judicially  on  such 
claims,  would  require  of  the  court  a  perfect  knowledge  of  the  law  of 
covenant,  and  the  application  of  that  law  in  all  countries,  under  all 
the  diversities  in  which  that  law  exists.  From  necessity,  therefore, 
the  court  would  be  obliged  to  shut  the  door  against  such  discussions, 
and  to  decide  on  the  simple  title  of  property,  with  scarcely  any  ex- 
ceptions. Then  what  is  the  proprietory  character  of  the  ship.  She 
is  described  as  the  property  of  the  Spanish  merchant,  Mr.  Romero. 
She  is  sailing  under  the  Spanish  flag,  and  is  fully  invested  with  the 
Spanish  character,  not  ostensibly  only,  but  actually,  and  in  the  real 
intention  and  understanding  of  the  parties.  She  had  been  sold  to 
Mr.  Romero ;  but  it  is  said  that  a  part  of  the  purchase-money  had 
not  been  paid.  That  objection  can  have  little  \\reight,  since  it  is  a 
matter  solely  for  the  consideration  of  the  person  who  sells,  to  judge 
what  mode  of  payment  he  will  accept  He  may  consent  to  take  a 
bill  of  exchange,  or  he  may  rely  on  the  promissory  note  of  the  pur- 
chaser, which  may  not  come  in  payment  for  a  considerable  time,  or 
may  never  be  paid.  The  court  will  not  look  to  such  contingencies. 
It  will  be  sufficient  that  a  legal  transfer  has  been  made,  and  that  the 
mode  of  payment,  whatever  it  is,  has  been  accepted.  Upon  this  view 
of  the  principle  upon  which  the  Prize  Court  has  always  acted, 
the  ship    must    be   considered   to    have   been   legally  transferred, 
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[  •  27  ]  and  must  be  pronounced  subject  to  *  condemnation,  as 
Spanish  property,  which  will  dispose  of  that  part  of  the 
claim  which  prays  for  an  indemnification  to  be  allowed  out  of  the 
freight  Then  as  to  the  title  of  property  in  the  goods,  which  are  said 
to  have  been  going  as  the  funds  out  of  which  the  payment  for  the 
ship  was  to  have  been  made.  That  they  were  going  for  the  pay- 
ment of  a  debt,  will  not  alter  the  property.  There  must  be  something 
more.  Even  if  bills  of  lading  are  delivered,  that  circumstance  will 
not  be  sufficient,  unless  accompanied  with  an  understanding,  that  he 
who  holds  the  bill  of  lading  is  to  bear  the  risk  of  the  goods,  as  to  the 
voyage,  and  as  to  the  market  to  which  they  are  consigned ;  other\^nse, 
though  the  security  may  avail  pro  tanto^  it  cannot  be  held  to  work 
any  change  in  the  property.  It  is  said  that  the  shipper  had  cove- 
nanted to  pay  twenty  thousand  dollars  in  London ;  and  that  to  supply 
the  necessary  funds,  he  covenanted  to  ship,  and  did  actually  ship 
these  goods,  consigned  to  the  correspondent  of  the  American  mer- 
chant in  London.  That  might  be  mere  matter  of  arrangement  as  to 
the  convenience  of  the  parties,  but  it  can  found  no  title  to  property, 
unless  it  was  done  with  a  full  transfer  of  the  account  and  risk  at  the 
same  time.  Who  was  the  shipper.  Not  the  American  but  the  Spa- 
nish merchant  He  consigns  the  goods  to  the  care  of  the  house  in 
London,  and  if  they  had  been  lost,  the  loss  would  have  fallen  upon 
him.  The  person  in  America  could  exercise  no  dominion  over  them ; 
he  could  not  direct  the  consignment  to  be  made  to  the  house  in  Lon- 
don. That  the  transaction  was  so  conducted,  was  mere  matter  of 
convenience  and  accommodation,  but  can  make  no  difference  as  to 
the  principle  on  which  the  question  of  property  is  to  be 
[  •  28  1  •  considered.  It  is  said,  also,  that  the  shipper  had  agreed  to 
send  the  biUs  of  lading  to  the  person  in  America,  that  he 
might  forward  them  to  his  correspondents  in  London,  to  enable  them 
to  receive  the  proceeds ;  and  it  is  intimated  that  the  goods  were  in- 
sured by  the  correspondents  of  the  person  in  America,  but  it  does  not 
appear  how,  or  in  what  character.  It  could  not  be  as  American  pro- 
perty, I  conceive,  because  it  is  quite  clear  that  the  risk  of  the  market 
was  to  fall  on  the  Spanish  shipper.  The  merchant  in  London  was 
to  pay  whatever  might  exceed  the  demand  of  the  person  in  America, 
to  Mr.  Romero,  and  not  to  the  claimant  in  America.  No  title  of 
property  is  conveyed  to  the  American  merchant,  but  a  mere  interest 
in  the  goods  in  question,  under  the  form  in  which  the  transaction 
then  stood.  Suppose  that  the  shipper  had  thought  proper  to  have 
paid  for  the  vessel  in  any  other  manner,  it  was  clearly  in  his  power 
to  have  made  such  a  provision ;  and  it  could  not  then  have  been 
maintained  that  the  person  in  America  would  h^ve  retained   any 
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interest,  much  less  any  title  of  property  in  the  goods.  Upon  this  view 
of  the  claims,  which  have  been  given  in  the  alternative,  as  to  the 
amount  of  the  purchase-money  of  the  ship,  I  am  of  opinion  that  the 
title  of  property  in  the  ship  had  been  effectually  transferred,  and  that 
no  title  of  property  in  the  parcel  of  tallow  had  been  acquired. 

In  the  same  case,  a  second  question  arose,  on  a  claim  of  Joa^  Joze 
de  Souza  Viana,  a  Portuguese  merchant  of  Rio  de  Janeiro,  for  four 
hundred  marquetas  of  tallow  shipped  on  board  this  vessel  prior  to  the 
declaration  of  hostilities. 

•  On  the  part  of  the  captor,  the  Kin^s  Advocate  con-  [  *  29  ] 
tended —  That  the  claimant  was  barred  by  the  Portuguese 
treaty  of  1654,  which  established  the  privilege  of  free  ship,  free  goods, 
and  contained  also  the  corresponding  stipulation,  that  property  on 
board  the  ship  of  an  enemy  should  be  lawful  prize. 

On  this  objection  the  Court  expressed  a  doubt  whether  this 
article  of  the  treaty  could  be  fairly  applied  to  the  case  of  property 
shipped  before  the  contemplation  of  war,  and  before  the  vessel  herself 
had  acquired  a  hostile  character.  The  court  observed  that  it  did  not 
follow,  that,  because  Spanish  property  put  on  board,  a  Portuguese 
ship  would  be  protected  in  the  event  of  the  interruption  of  war ; 
therefore  Portuguese  property  on  board  a  Spanish  ship  should  be- 
come instantly  confiscable  on  the  breaking  out  of  hostilities  with 
Spain ;  th^t  in  one  case  the  conduct  of  the  parties  would  not  have 
been  different  if  the  event  of  hostilities  had  been  known.  The  cargo 
was  entitled  to  the  protection  of  the  ship  generally,  by  the  stipulation 
of  the  treaty,  even  if  shipped  in  open  war;  and  afortiorij  if  shipped 
under  circumstances  still  more  favorable  to  the  neutrality  of  the 
transaction.  In  the  other  case  there  might  be  reason  to  suppose, 
that  the  treaty  referred  only  to  goods  shipped  on  board  an  enemy's 
vessel,  in  an  avowed  hostile  character ;  and  that  the  neutral  merchant 
would  have  acted  differently,  if  he  had  been  apprised  of  the  character 
of  the  vessel  at  the  time  when  the  goods  were  put  on  board. 

The  Court  took  time  to  consider  the  treaty,  and  on  a  [  *  30  ] 
subsequent  day  (31st  May),  having  maturely  deliberated, 
directed  this  claim  to  be  restored.* 


1  The  Dutch  treaty,  1674,  which  establishes  the  rule  of  free  ship,  free  goods,  and 
makes  all  property  on  board  a  ship  of  the  enemy,  good  prize,  contains  a  farther  pro- 
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Neutralitet,  Zeverver,  master. 

May  9,  1805. 

Blockade ;  false  destination.    Deviation  to  the  vicinity  of  a  blockaded  port  [a  ground  of  con- 
demnation.] ^    Excuse  overruled.    Condemnation. 

This  was  one  of  several  ships  with  cargoes  of  wine  and  brandy, 
ostensibly  described  in  the  ship's  papers  to  be  bound  from  Bordeaux 
to  Embden,  but  taken  amongst  the  Flemish  Banks,  under  a  suspi- 
cion that  they  were  endeavoring  to  get  into  Ostend.     As  it 
[  •  31  ]  *  was  a  question  turning  upon  points  of  nautical  judgment 
and  experience,  th.e  court  was,  at  the  request  of  the  captors, 
attended  by  two  gentlemen  of  the  Trinity  House. 

On  the  part  of  the  captor's,  the  King^s  Advocate  and  Arnold,  This 
is  one  of  several  vessels,  being  nine  in  number,  laden  with  wine  and 
brandy,  and  bound  on  an  ostensible  destination  to  Embden,  but 
which  were  all  taken,  about  the  same  lime,  amongst  the  Flemish 
Banks.  In  some  of  them  a  deviation  to  Flushing,  under  various  pre- 
tences, has  been  avowed ;  but  the  .greater  part  were  found  making 
desperate  attempts  to  get  into  Ostend,  and,  though  warned  off  by  our 
cruisers,  they  still  persisted  to  lie  on  the  coast  till  gun-boats  could 
come  out  to  their  assistance,  whilst  the  batteries  on  shore,  and  the 
horse  artillery  of  the  enemy,  were  employed  for  their  protection.   Such 


vision  on  this  head,  article  8  ;  and  lest  any  damage  should,  by  surprise,  be  done  to  the 
one  party,  being  at  peace  upon  the  first  breaking  out  of  the  war,  with  the  other  party, 
it  is  provided  and  agreed,  that  a  ship  belonging  to  the  enemies  of  either  parfy,  and 
laden  with  goods  of  the  subjects  of  the  other,  shall  not  by  its  infection  render  the  said 
goods  liable  to  confiscation,  in  case  they  were  laden  before  the  expiration  of  the  terms 
hereinafter  mentioned,  after  the  declaration  or  publication  of  any  such  war,  &c.  (See, 
also,  the  treaty  of  commerce  at  Utrecht,  art.  27.  Treaty  between  Holland  and 
America,  October,  1782.)  So  in  the  case  of  The  Falcon,  Atkins,  in  which  the  sen- 
tence of  the  Council  of  Prize  at  Paris  was  exhibited.  The  sentence  of  the  consul  at 
Leghorn,  which  had  condemned  the  cargo  belonging  to  a  merchant  of  Leghorn,  **  as 
being  on  board  an  English  ship,"  was  reversed,  with  these  observations : 

"  With  regard  to  the  grain  which  composed  the  cargo  of  The  Falcon,  it  sailed  from 
Alexandria,  in  Egypt,  for  its  destination,  1st  May,  1803, 1  Floreal,  eleventh  year,  conse- 
quently twenty  days  before  the  declaration  of  war,  which  could  not  even  be  foreseen 
in  so  distant  a  country.  The  council  therefore  accords  the  restitution  of  the  cargo  the 
6th  Geminal,  thirteenth  year." 

I  [See  The  Charlotte  Christine,  6  C.  Rob.  101.] 
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a  combination  of  endeavor  to  get  these  cargoes  into  Ostend,  strongly 
points  to  the  interest  which  the  enemy  had  in  the  supply  of  articles 
of  this  description,  for  the  use  of  their  armies  in  that  country.  This 
is  the  general  outline  of  the  whole  class.  The  particular  evidence  of 
the  present  case  affords  additional  proof  of  a  conneclion  with  Ostend. 
It  appears  that  a  Mr.  Willen,  of  Ostend,  had  been  instrumental  in 
hiring  the  crew  of  this  vessel,  which  is  a  circumstance  not  unimport- 
ant in  itself,  and  becomes  more  material,  as  it  tends  to  confirm  the 
evidence  of  the  pilot,  who  says,  on  his  examination,  that  Mr.  W.,  of 
Ostend,  was  to  send  lighters  from  shore  to  receive  the  cargo.  The 
papers  all  purport  a  destination  to  Embden,  but  it  is  admitted  that 
the  ship  was  lying  at  anchor  within  the  Stroomsand,  about 
a  mile  and  a  half  from  Ostend.  It  will  be  •incumbent  on  the  [  *  32  ] 
party,  therefore,  to  make  out  a  justifiable  and  necessary 
cause  for  a  deviation  to  the  very  mouth  of  a  blockaded  port,  since 
nothing  short  of  some  circumstance  of  paramount  necessity  can  serve 
as  a  justification.  Two  excuses  have  been  set  up;  1st,  that  the 
master  was  informed,  off  the  Isle  of  Wight,  that  the  Eems  was  full  of 
ice,  and  that  he  could  not  prosecute  his  voyage ;  2dly,  that  his  ship 
was  leaky,  and  he  had  resolved  to  go  to  Flushing,  and  had  come  to 
an  anchor  for  the  purpose  of  taking  a  pilot  to  carry  him  to  that  port. 
If  both  these  excuses  were  true,  they  could  not  avail  in  point  of  law, 
since  they  would  not  prove  that  there  was  any  necessity  of  resorting 
solely  and  exclusively  to  Ostend.  The  master  ought  to  have  made 
cl^oice  of  some  other  port  to  which  he  might  have  gone  without 
incurring  the  same  imputation  of  designing  to  violate  a  blockade. 
But  the  very  fact  of  an  intention  of  going  to, Flushing  by  such , a 
course,  is,  as  it  .is  suggested  by  nautical  men,  wholly  incredible.  A 
vessel  being  in  a  leaky  condition,  would  naturally  have  avoided  the 
Flemish  banks,  as  a  situation  of  farther  danger ;  and  if  she  had 
wanted  a  pilot,  she  would  have  gone  on,  and  have  borne  down  after 
she  had  got  past  Blankenberg.  Instead  of  pursuing  such  a  course,  this 
vessel  is  found  within  a  mile  of  Ostend,  and  at  anchor  with  a  pilot 
on  board.  It  is  suggested  by  those  who  are  well  acquainted  with 
the  coast  of  Ostend,  that  a  ship  in  a  leaky  condition  would  have  run 
greater  danger  by  approaching  that  port ;  and  it  is  not  to  be  believed 
that  a  pilot  would  have  brought  the  vessel  to  anchor  there,  with  a 
view  of  carrying  her  on  to  the  port  of  Flushing.  The  pilot, 
indeed,  contradicts  the  whole  of  this  pretence,  *  since  he  says,  (  *  33  ] 
"  that  the  cargo  was  to  be  delivered  into  lighters  to  be  carried 
to  Ostend,"  and  that  supposition  is  strongly  confirmed  by  the  connec- 
tion which  the  merchant  of  Ostend  appears  by  the  papers  to  have 
had  with  the  management  of  the  voyage.     As  to  the  leaky  condition 
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of  the  vessel,  and  the  credit  of  the  master  in  making  this  representa- 
tion, it  appears,  on  inspection,  that  the  vessel  made  only  sbc  inches  of 
water  in  twenty-four  hours,  and  that  she  was  cleared  by  the  pumps 
in  a  very  short  time  ;  that  part  of  his  excuse,  therefore,  is  completely 
contradicted.  As  to  the  other  pretext,  that  the  Edms  was  full  of  ice, 
that  will  not  afford  means  of  contradiction  of  so  precise  a  nature. 
But  it  is  understood  that  the  Eems  was  cleared  before  this  time,  and 
that  a  vessel  arrived  at  the  port  of  London  from  Embden  on  the  25th 
February. 

On  the  part  of  the  claimant,  Laurence  argued  on  the  effect  of  the 
evidence,  as  to  the  situation  of  the  vessel  and  the  intention  of  run- 
ning into  Ostend,  and  contended,  that  if  the  vessel  had  come  to 
anchor  in  an  open  road  with  a  design  of  going  on,  it  could  not,  on 
principle  of  law,  be  deemed  a  violation  of  the  blockade  of  that  port 

In  reply,  the  King^s  Advocate  said,  that  the  ship  had  anchored  in  a 
situation,  where,  at  daylight,  she  would  have  been  under  the  protec- 
tion of  the  batteries. 

Judgment. 

Sir  W.  Scott.  This  is  the  case  of  a  ship  taken  on  a  professed 
destination  to  Embden,  but  the  fact  is,  that  she  was  seized  in  Ostend 
Roads.  Every  witness  uses  the  same  expression,  ^  Ostend  Roads ; " 
and  I  understand  the  situation  of  the  vessel  to  have  been  at 
[  •  34  ]  *  no  great  distance  from  that  port  The  term,  roads,  un- 
doubtedly, is  not  a  word  of  very  definite  meaning ;  there 
may  be  roads  which  have  no  immediate  connection  with  any  parti- 
cular port,  as  the  Downs.  Other  roads  are  so  connected  with  parti- 
cular ports  as  almost  to  form  part  of  them ;  and  these  two  descrip- 
tions of  roads  may  be  subject  to  very  different  considerations.  If  a 
ship  comes  into  the  Downs,  which  is  the  common  passage  and  high- 
way to  the  German  ocean,  and  to  different  parts  of  Europe,  it  would 
not  be  at  all  just  to  infer  from  the  mere  coming  there  that  she  is 
necessarily  coming  to  a  British  port.  But  if  the  roads  are  of  the 
other  species,  there  is  then  reason  to  conclude  that  a  ship  comes  there 
with  a  view  to  some  communication  with  that  particular  port 

From  the  description  given  of  the  roads  of  Ostend,  they  are,  I 
think,  to  be  taken  as  being  of  the  latter  species.  The  ship  was  lying 
within  a  sand,  and  within  the  protection  of  the  batteries,  and  in  a 
place,  as  I  conceive^  where  ships  of  large  burden  are  usually  unlivered 
by  lighters,  as  the  more  commodious  method  of  delivering  their  car- 
goes at  Ostend.     If  I  am  correct  in  that  view,  a  ship  going  there 
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mast  be  considered  as  in  the  port  of  Ostend  ;  since,  for  the  purpose  of 
enforcing  a  blockade,  it  is  not  necessary  to  restrict  the  meaning  of  the 
word  port  to  the  limits  of  the  particular  local  port  regulations,  which 
may  not  extend  beyond  the  pier-head.  A  belligerent  is  not  bound^o 
that  restricted  sense  of  the  word.  If  the  situation  of  the  vessel  is 
within  the  protection  of  the  batteries,  and  in  a  place  which  vessels 
usually  frequent  for  the  purpose  of  unlivery,  and  from  which  importa- 
tion into  Ostend  can  safely  be  effected,  and  is  not  unusually  effected, 
it  would  not  unreasonably  be  held  to  be  a  part  of  that  port. 
•But  I  will  take  the  case,  as  if  the  vessel  was  not  in  the  [*  35  ] 
port,  but  only  near  to  it.  It  comes  then  to  be  considered 
how  far  a  neutral  ship  has  a  right  to  anchor  in  such  a  spot,  where  she 
may  have  an  opportunity  of  slipping  into  the  blockaded  port  with- 
out molestation.  It  will  not  be  necessary,  in  the  present  case,  to.  lay 
down  a  general  principle  on  this  point,  but  I  am  disposed  to  agree  to 
a  position  advanced  in  argument,  that  a  belligerent  is  not  called  upon 
to  admit,  that  neutral  ships  can  innocently  place  themselves  in  a 
situation  where  they  may  with  impunity  break  the  blockade  when- 
ever they  please.  If  the  belligerent  country  has  a  right  to  impose  a 
blockade,  it  must  be  justified  in  the  necessary  means  of  enforcing 
that  right ;  and  if  a  vessel  could,  under  the  pretence  of  going  farther, 
approach,  cypres,  close  up  to  the  blockaded  port,  so  as  to  be  enabled 
to  slip  in  without  obstruction,  it  would  be  impossible  that  any  block- 
ade could  be  maintained.  It  would,  I  think,  be  no  unfair  rule  of  evi- 
dence, to  hold,  as  a  presumption  de  jure^  that  she  goes  there  with  an 
intention  of  breaking  the  blockade ;  and  if  such  an  inference  may 
possibly  operate  with  severity  in  particular  cases,  where  the  parties 
are  innocent  in  their  intentions,  it  is  a  severity  necessarily  connected 
with  the  rules  of  evidence,  and  essential  to  the  effectual  exercise  of 
this  right  of  war. 

I  do  not,  however,  lay  down  the  general  rule  on  the  present  occa- 
sion, as  I  think  it  is  not  rendered  necessary  by  the  circumstances  of 
the  case.     I  will  take  it  on  the  point  contended  for,  that,  notwith- 
standing the  suspicions  arising  from  the  nature  of  the  situation,  it 
might  still  be  open  to  the  parties  to  show  the  innocence  of  their 
intention  by  clear  and  satisfactory  evidence,  and  to  exone- 
rate *  themselves  from  the  penalty  of  the  law.     We  will  [  *  36  ] 
suppose  the  question  to  be  only  as  to  the  innocence  of  inten- 
tion.    To  determine  that,  I  must  consider  the  motives  assigned  for 
the  course  which  has  been  pursued.     The  voyage  was  originally  to 
Embden.     What  produced  the  deviation  ?     The  master,  in  his  depo- 
sition, states  "  that  the  ship's  course  was  directed  towards  Embden 
till  the  6th  of  February,  when  she  spoke  a  small  vessel,  which  informed 
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them  that  the  Eems  was  full  of  ice,  which  induced  him  to  go  to 
Ostend  to  get  a  pilot,  as  it  was  necessary,  on  account  of  the  water 
made  by  the  ship,  that  she  should  be  taken  into  a  place  of  safety." 
This  necessity  seems  afterwards  to  be  a  little  disclaimed,  since,  in  his 
affidavit,  he  says  that  he  "  should  have  gone  on  to  Embden  but  for  the 
information  received  as  to  the  state  of  the  Eems ; "  and  another  wit- 
ness, I  observe,  states,  "  that  they  went  to  get  a  pilot  for  Flushing." 

Now,  the  first  question  which  I  wish  to  propose  to  these  gentle- 
men, is.  Whether  this  was  natural  conduct  to  be  pursued  by  a  person 
in  such  a  situation  ?  I  confess  it  appears  to  me,  from  the  little  judg- 
ment which  I  can  exercise  on  such  subjects,  that  it  was  not.  It 
might,  I  conceive,  rather  have  been  expected,  that  the  master  would 
have  gone  on  to  some  other  ports,  as,  to  the  Texel,  where  he  might 
have  waited  till  the  Eems  was  open.  It  appears  to  me  to  be  perfectly 
unnatural  that  he  should  have  made  choice  of  such  a  port  as  Flush- 
ing, which  is  of  intricate  navigation,  and  not  so  accessible  as  the 
Texel,  to  which  he  might  have  gone  through  an  open  sea.     The 

second  question  which  I  have  to  propose,  not  as  a  question 
[  •  37  ]  [of  nice  nautical  skill,  but  as  a  point  to  be  *  decided  by  the 

natural  conduct  of  maritime  men  of  ordinary  prudence,  is, 
Whether  it  was  a  prudent  and  natural  course  that  the  master  should 
have  resorted  to  such  a  port  as  Ostend,  for  the  mere  purpose  of 
obtaining  a  pilot  for  Flushing  ?  And  I  must  request  you,  gentlemen, 
to  consider  it  with  reference  to  every  thing  which  you  may  have  read 
or  heard  in  evidence,  as  arising  from  the  state  of  the  winds  and  the 
weather,  and  from  other  circumstances,  with  the  effect  of  which  I 
may  be  little  acquainted,  that  might  render  it  a  measure  to  which  a 
man  of  ordinary  habits  of  prudence  would  be  likely  to  resort 

The  Trinity  Masters  reported  it  to  be  their  opinion  that  a  master 
ought  not  to  have  gone  to  Ostend  for  the  purpose  of  taking  a  pilot 
to  Flushing ;  that  if  there  had  been  a  leak,  as  was  represented,  he 
should  not  have  stood  in  within  the  banks  for  a  pilot. 

The  Court  proceeded  —  That  being  the  case,  I  am  warranted  to 
pronounce  the  excuse  alleged  not  to  be  justifiable.  It  will  be  unne- 
cessary for  me  to  consider  the  other  question,  as  I  am  of  opinion  that 
the  ship  had  been  brought  into  this  situation  not  with  any  honest 
intention,  but  for  the  purpose  of  importing  her  cargo  into  Ostend. 

Ship  and  cargo  condemned. 
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•  The  Vriendscpap,  Hansen,  master.  [  *  38  ] 

May  25,  1805. 

Prize  Act    Constrncdon.    A  British  ship,  unclaimed,  doctunented  as  neatral,  bat  with  a 
paper  on  board  suggesting  an  enemj^s  interest,  restored  on  salvage. 

This  was  the  case  of  a  British  prize  ship  taken  on  a  voyage  from 
Dunkirk  to  Ostend,  both  being  blockaded  ports.  No  claim  was  given 
for  the  vessel  on  the  part  of  the  neutral  owner,  in  whose  name  the 
vessel  was  documented.  But,  on  behalf  of  the  former  British  pro- 
prietor, it  was  prayed  that  she  might  be  restored  to  him  on  salvage, 
under  the  provisions  of  the  Prize  Act 

On  the  part  of  the  captors,  the  King^s  Advocate  observed —  That 
the  vessel  was  documented  as  neutral  property ;  that  the  proceedings 
against  her  were  had  on  the  ground  of  breaking  the  blockade ;  that, 
in  such  a  case,  she  would  be  condemned  as  neutral  property,  and  that 
no  room  was  afforded  for  the  operation  of  the  clause  of  the  Prize  Act 
which  related  only  to  British  property  recaptured  from  the  enemy. 

On  the  other  side,  Arnold  adverted  to  a  paper  found  on  board, 
expressing  <<  a  design  of  setting  out  the  vessel  under  a  neutral  name 
for  the  benefit  of  a  person  at  Ostend,"  and  contended  that  this  dis- 
covery was  sufficient  to  overturn  the  mere  formal  description  of  neu- 
tral property,  and  that  the  court  would  be  at  liberty  to  consider  the 
property  as  residing  in  the  person  at  Ostend. 

The  King's  Advocate  acquiesced  in  this  suggestion. 

The  Court  decreed  the  ship  to  be  restored  to  the  former  British 
owner,  on  payment  of  the  salvage,  the  expenses  on  both  sides  being 
first  deducted. 


VOL.    VI. 
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[•39]  •  INSTANCE  COURT. 

The  EleanoRi  Robertson,  master. 

Haj  25,  1805. 

Jurisdiction.    Salrage  at  the  month  of  the  riyer.    Leigh  Biiddle  Sand,  if  within  the  joriAdic- 
tion  of  the  Conit  of  Contenrancy,  or  within  the  countj.i 

This  was  a  case  of  a  demand  for  salvage  for  services  alleged  to 
have  been  rendered  to  the  vessel  on  the  Leigh  Middle  Sand,  on  the 
coast  of  Essex.  On  the  part  of  the  owners,  the  act  on  petition  stated 
the  place  of  salvage  to  have  been  not  the  Leigh  Middle,  but  the 
Chapman  Sand,  which  was  alleged  to  be  within  the  jurisdiction  of 
the  Court  of  Conservancy  of  the  city  of  London.  On  the  other  side, 
it  was  denied  that  the  Leigh  Middle  Sand  was  within  the  jurisdic- 
tion of  the  Court  of  Conservancy  of  London. 

On  the  effect  of  this  plea,  the  Court  observed  —  It  is  not  enough 
to  aver,  on  the  part  of  the  salvors,  that  the  place  of  action  is  not 
within  the  jurisdiction  of  the  court  of  London  ;  it  may  still  be  within 
the  body  of  the  county. 

On  the  part  of  the  owners,  Arnold  stated  —  That,  in  the  case  of 
The  Hercules,^  a  prohibition  had  been  obtained  as  to  the  Black  Tail 
Sand,  a  spot  two  or  three  miles  lower  down  than  either  of  the  sands 
alleged  in  the  present  case. 

On  the  part  of  the  salvors,  the  King^s  Advocate.    It  is 

[•40  ]  contended,  on  our  part,  that  the  limit  of  'the  jurisdiction 

of  the  city  of  London  is,  also,  the  limit  of  the  river,  and 


^  [Conrts  of  Admiralty  in  the  United  States  haye  jarisdiction  wiibin  the  ebb  and 
flow  of  the  tide.    Waring  v.  Clarke,  5  How.  441.] 

*  Baxter  and  others  against  Reeder,  in  the  ship  Hercules.  All  the  particulars  of 
that  cause  that  can  be  collected,  as  the  case  is  not  reported,  are,  that  a  libel  had  been 
given  in ;  but,  on  rule  being  granted  to  show  cause  why  a  prohibition  should  not  issue, 
the  Court  of  Admiralty  abstained  from  further  procee^ng.*  The  case  was  contested, 
and  the  party  was  ordered  to  declare  in  prohibition,  but  what  passed  at  the  hearing  is 
not  known.  The  plaintifis  afterwards  obtained  a  verdict  at  Guildhall,  December  11, 
1792.  This  information  is  extracted  from  the  papers  of  the  gentleman  who  was  proc- 
tor for  the  salvors  in  that  case,  and  was  restrained. 

•  Adm.  Ihft  B.,  4th  December,  1792. 
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that  this  service  was  beyond  both.  If  the  Coart  of  Admiralty  does 
not  entertain  the  demand,  it  is  to  be  feared  that  the  salvors  may  be 
left  without  redress. 

Court.  They  may  go  to  the  magistrates  of  the  county.  I  cer- 
tainly shall  not  decide  the  case  upon  the  present  vague  statement  of 
the  evidence,  as  to  the  place  where  the  cause  of  action  occurred. 
The  locality  is  every  thing.  I  should,  at  all  events,  require  the  facts 
to  be  better  examined.  If  it  is  true,  as  stated,  that  a  prohibition  has 
been  granted  as  to  a  place  below  these  sands,  the  salvors  will  only 
incur  unnecessary  trouble  and  expense  by  pursuing  the  demand  fur- 
ther in  this  court. 

On  a  subsequent  day,  Arnold  prayed  that  the  owners  might  be 
dismissed. 

On  the  other  side,  it  was  said  that  the  cause  Had  been  adjourned 
for  further  inquiry,  and  for  the  supply  of  more  accurate  information ;, 
that  none  had  been  obtained  ;  that  the  salvors  had  offered  to  refer  the 
demand  to  arbitration,  even  to  the  counsel  on  the  other  side,  but  the 
owners  would  not  consent  to  any  mode  of  arbitration. 

Arnold.  We  have  not  been  able  to  examine  the  master  as  to  the 
place  of  salvage,  but  there  is  a  draft  drawn  by  him  for  assistance 
received,  expressly,  on  the  Chapman  Sand. 

Court.  I  shall  not  dismiss  the  parties,  but  I  shall  require  all  the 
circumstances  of  the  case  to  be  well  examined  before  I  am  pressed 
to  make  any  decree  upon  them. 


•  The  Nostra  Signora  db  Piedade  Novo  Auhora.      [*41  ] 
Coelho,  master. 

Jane  12,  1809. 

Cora  to  Spain.    Instructions,  February  Ist,  1805,  applying  to  com  carried  between  different 
ports  of  Spain,  as  well  as  to  cases  of  immediate  importation. 

This  was  the  case  of  a  Portuguese  ship  taken  on  a  voyage  from 
St  Andcro  to  Cadiz  oy  Seville,  with  a  cargo  of  wheat  and  flour, 
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twelve  dozen  of  oars,  and  six  quintal3  of  ochre.     The  cargo  was 
claimed  as  free  under  the  Portuguese  treaty  (1654.) 

On  the  part  of  the  captors,  the  King^s  Advocate  and  RobtHsan 
objected  —  That  the  privilege  of  the  treaty  could  not  be  taken  to 
extend  to  the  present  case,  since  it  applied  solely  to  the  question  of 
enemy's  property,  without  including  a  protection  against  the  breach 
of  any  principles  of  law  then  existing,  or  that  might  be  supposed  to 
arise  out  of  the  regulations  of  any  future  period  ;  that  it  would  not 
apply  to  cases  depending  on  the  privileges  of  a  peculiar  trade,  such 
as  the  coasting  trade  of  the  enemy ;  that,  in  the  present  instance,  the 
voyage  was  of  that  nature,  being  from  one  Spanish  port  to  another, 
with  the  additional  circumstance  of  false  papers,  since  the  cargo  was 
documented  as  the  property  of  the  master,  though  he,  in  his  depo- 
sition, disclaimed  any  interest  in  it. 

On  the  other  sidfe,  Laurence  and  Bumaby  contended  —  That  the 

privilege  of  free  ship,  free  goods,  when  allowed,  was  allowed  as  well 

•   in  coasting  voyages  as  in  any  other  course  of  trade  ;  that  this 

[  *  42  ]  point  was  decided  as  to  the  extent  of  privilege  under  *  the 

Dutch  treaty ;  ^  that  the  present  cargo  was  farther  protected 

by  the  instructions  of  his  Majesty  in  council,  1st  February,  1805, 

which  direct  "  the  commanders  of  our  ships  of  war  and  privateers 

not  to  molest  any  neutral  vessel  laden  solely  with  grain,  and  going  to 

Spain,  to  whomsoever  the  said  grain  may  belong,  unless  it  be  brought 

from,  or  be  destined  to,  a  blockaded  port." 

In  reply,  the  King^s  Advocate  and  Robinson  said  —  That  in  the 
Dutch  cases,  the  principle  of  law  depended  upon  the  stipulations  of 
treaty,  in  which  this  article  was  connected  with  another  that  allowed 
a  free  traffic  between  the  ports  of  the  enemy,  especially  recognized 
and  confirmed  as  to  its  meaning,  in  an  explanatory  article,^  signed  by 
Sir  W.  Temple,  at  the  Hague,  30th  December,  1675.  With  regaid 
to  the  king's  instruction,  it  was  observed  that  they  related  only  to  a 


*  The  Yonge  Jan,  Block,  master,  and  other  vessels  taken  under  convoy  of  two 
French  frigates,  going  from  Port  Louis  to  the  Texel,  Lords,  February,  1 759.  In  a 
note  to  an  old  case,  (The  Vriendschap,)  it  is  stated  that  the  question  upon  the  coa- 
Btruction  of  the  treaty  with  the  Dutch,  whether  a  Dutch  ship,  bound  from  one  eneinj'*« 
port  to  another  enemy's  port,  should  protect  the  cargo,  was  solemnly  determined  in 
&vor  of  the  claim,  by  the  Court  of  Appeal,  the  Lord  Chancellor  present,  in  the  case 
of  The  Catharina  Joanna,  from  Cadiz  to  Dunkirk,  28th  June,  1746. 

«  Chahner'g  ColL  of  Treaties,  vol.  i.  p.  191. 
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snpply  of  corn  going  to  the  kingdom  of  Spain,  namely,  to  cases  of 
importation ;  that  this  coold  not  be  deemed  a  case  of  im- 
portation, being  only  a  voyage  from  one  Spanish  *  port  to  [  *  43  ] 
another,  which  might  be  made  subservient  to  the  purposes 
of  the  internal  trade  of  Spain,  in  other  articles  besides  corn,  as,  in 
the  present  instance,  in  carrying  articles  for  naval  use. 

Judgment. 

Sir  W.  Scott.     This  case  may  be  determined  without  deciding 
any  thing  as  to  the  treaty,  on  the  quality  of  the  cargo,  and  the  instruc- 
tions which  have  issued  for  the  protection  of  corn  going  to  Spain. 
The  present  cargo  consists  of  6,514  fanegas  of  wheat,  and  seventy 
barrels  of  fiour.     These   constitute  the  cargo;  and   although  there 
were  on  board  some  other  small  articles,  as  twelve  dozen  of  oars,  and 
six  quintals  of  red  ochre,  they  are  not  material,  I  think,  to  affect  the 
privilege  of  the  principal  cargo,  being  corn,  going,  under  the  humane 
permission  of  his  Majesty,  to  an  enemy  afflicted  with  famine  and 
pestilence  at  the  same  time.     It  is  objected,  that  this  cargo  does  not 
come  under  the  literal  terms  of  the  instructions,  which  are  described 
to  be  for  the  importation  of  corn,  &c.     But  it  would,  in  my  opinion, 
be  no  more  than  the  fair  interpretation  of  the  humane  intention  of 
these  instructions,  to  consider  them  as  extending  as  well  to  the 
distribution  of  corn  between  the  provinces  of  Spain,  as  to  an  impor- 
tation dhrectly  from  any  other  country.     Indeed  the  indulgence  would 
be  in  a  great  measure  fruitless  without  this  construction.     If  cargoes 
on  board  neutral  ships  are  entitled  to  protection,  in  coming  from  the 
north  of  Europe  to  the  northern  ports  of  Spain,  they  are  to  be  pro- 
tected also,  by  the  spirit  of  the  same  instructions,  in  being  distributed 
afterwards  between  the  provinces  of  that  kingdom.     I  am 
therefore  disposed  to  hold  this  cargo  entitled  ft)  *  protection  [  *  44  ] 
unless  the  privilege  shall  have  been  forfeited  by  any  fraudu- 
lent or  improper  conduct;  since  every  grant  of  this  kind  must  be 
fairly  and  honorably  acted  u]>on  ;  and  if  fraud  is  interposed,  and  the 
parties  resort  to  subterfuges  of  ill  faith  for  their  protection,  they  may 
justly  be  considered  to  have  forfeited  all  benefit  from  the  special  in- 
dulgence which  has  been  granted  to  them. 

It  is  objected  on  this  head,  that  the  papers  are  false,  and  that  there 
has  been  a  gross  misrepresentation  of  the  property,  since  the  bills  of 
lading  express  the  account  and  risk  of  the  master ;  and  there  are 
other  papers  which  seem  to  describe  the  outward  cargo  as  having 
been  sold  for  him.  This  latter  paper  does  not  appear  to  be  signed 
by  him,  and  therefore  it  does  not  necessarily  affect  him.  The  bill  of 
lading  is  rather  a  stronger  document    But  when  the  master  comes 
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to  his  exaroination,  he  gives  a  fair  account  of  the  whole  matter,  so  as 
to  induce  me  to  suppose,  that  the  description  in  the  bill  of  lading 
must  have  originated  in  misapprehension.  The  paper  is  certified,  I 
observe,  by  Mr.  O'Brien,  the  British  agent.  The  master,  considering 
him  in  his  public  character,  might,  perhaps,  think  that  what  was 
done  before  him  was  conformable  to  the  regulations  of  this  country. 
Under  these  circumstances  he  may  be  supposed  to  have  signed  the 
paper,  either  without  knowing  its  contents,  or  at  least  without  any 
intention  of  imposing  upon  British  cruisers,  and  British  courts  of 
justice.  It  would  be  treating  him  too  harshly  to  pronounce  that  he 
has  forfeited  the  benefit  of  fhe  instructions  by  this  conduct  I  shall 
therefore  restore  the  property,  but  subject  to  the  payment  of  the  cap- 
tor's expenses,  owing  to  the  false  description  which  has  been  given  of 
this  transactiofn  in  the  ship's  papers. 


[  *  45  ]     •  The  Purissima  Conception,  Ancres,  master. 

June  17, 1805. 

Priie  Act    Kestltation  or  Salvage.    Constniction  as  to  a  British  prize  ship,  recaptured 
from  Spaniards,  but  purchased  of  the  French  before  Spanish  hostilities.    British  claim 
rejected. 
[A  condemnation  of  a  prize,  lying  in  a  neutral  port  upheld.]  ^ 
[Only  the  neutral  state  can  set  up  the  objection  of  a  violation  of  neutral  territory.] 

This  was  the  case  of  a  Spanish  vessel  which  had  been  formerly  a 
British  ship  taken  by  the  French,  and  sold  to  the  Spanish  owner 
before  the  commencement  of  hostilities  between  Gre;^t  Britain  and 
Spain.  A  claim  was  ^ven  for  restitution  on  salvage  on  behalf  of 
Mathew  Warren,  the  former  British  proprietor. 

On  the  part  of  the  captor,  the  Kin^s  Advocate  contended — That 
the  restitution  of  British  property,  directed  by  the  Prize  Act,  did  not 
apply  to  the  circumstances  of  the  present  case;  that  it  related  to 
captures  and  recaptures,  which  should  be  made  during  the  time  of 
hostilities  with  the  state,  from  which  the  property  was  finally  reco- 
vered;  that  in  this  case  the  property  had  been  duly  seized  and 
converted,  and  acquired  by  the  Spaniard,  whilst  Spain  was  in  a  state 


1  [See  The  Henric  and  Maria,  4  C.  Bob.  43,  and  decidon  of  the  Court  of  Appeal, 
6  C.  Bob.  138,  note.] 
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of  neutrality  as  to  this  country ;  that  it  was  to  be  considered,  there- 
fore, in  the  light  of  all  other  Spanish  property ;  and  the  subsequent 
capture  by  a  British  cruiser  would  enure  to  the  benefit  of  the  captor 
only,  without  revesting  any  interest  in  the  former  British  proprietor. 

On  the  part  of  the  former  British  proprietor,  Laurence  said  —  That 
if  the  court  was  of  opinion  that  this  property  was  not  capable  of 
being  restored  under  the  general  provisions  of  the  clause  of  the  Prize 
Act,  there  was  still  another  ground  on  which  the  interest  of  the 
former  owner  might  be  supported ;  since  it  was  suggested  that  the 
vessel  had  not  been  carried  into  a  French  port  at  the  time  of  the 
capture  by  the  French,  but  that  she  had  been  taken  to  Algesiras,  and 
had  not  been  legally  condemned. 

•  Judgment.  [  *  46  ] 

Sir  W.  Scott.  On  the  general  question  of  law,  I 
should  be  disposed  to  hold  that  a  vessel  taken  by  the  enemy,  and 
condemned,  and  then  sold  to  a  neutral  person,  would  be  completely 
converted,  and  that  the  character  of  the  vessel  so  impressed  would 
not  be  divested  in  favor  of  the  former  British  owner  by  subsequent 
hostilities.  If  it  appears,  however,  that  the  vessel  was  not  carried 
into  a  French  port  at  the  time  of  capture,  that  circumstance  may  be 
suf&cient  to  shake  the  presumption  that  would  otherwise  arise  in 
favor  of  a  legal  condemnation.  I  will,  therefore,  permit  the  British 
proprietor  to  give  proof  as  to  the  defect  of  condemnation,  if  he  has  it 
in  his  power.  I  shall  also  permit  the  captor  to  produce  evidence  on 
that  point. 

On  a  subsequent  day^  this  case  came  before  the  court  again,  on 
proof  of  the  sentence  of  condemnation  which  appeared  to  have  passed 
in  the  Court  of  Prize  at  Paris,  on  examinations  taken  before  the 
governor  of  Algesiras,  and  in  which  it  was  recited,  "  that  the  vessel 
was  an  English-  ship,  captured  within  a  mile  of  the  Spanish  coast,  on 
a  voyage  from  England  to  Malta." 

On  these  facts  Laurence  contended  —  That  the  sentence  disclosed 
a  ground  of  nullity  on  the  face  of  it ;  that  a  French  Court  of  Prize 
could  not  proceed  on  examinations  taken  before  the  magistrate  of  a 
neutral  country ;  that  iii  this  respect  the  sentence  was  more  defec- 
tive than  those  of  the  French  Consular  Courts  in  Norway,  in  which 


I  25th  September,  1805. 
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the  whole  proceedings,  such  as  they  were,  had  passed  under  the  pre- 
tended authority  of  the  belligerent  nation ;   that  the  examination 
recited  another  fact  also  which  ought  to  have  prevented  the  capture 
altogether,  and  have  entitled  the  vessel  to  protection,  since 
[  •  47  ]  •  it  was  declared  to  have  been  taken  within  the  distance 
from  the  coast  of  Spain  to  which  the  protection  of  territory 
extends. 

Judgment. 
I  do  not  see  sufficient  reason  to  distinguish  this  case  from  that  of 
The  Henric  and  Maria,^  which,  I  understand,  is  yet  suspended  for 
sentence  before  the  Court  of  Appeal.  Although  the  ground  of  that 
decision,  in  this  court,  was  not  such  as  I  should  have  approved  in 
principle,  if  it  had  not  been  in  some  measure  forced  upon  me  by  the 
practice  of  my  predecessors,  it  is  the  rule  to  which  I  shall  adhere, 
until  the  Superior  Court  has  given  a  decision  upon  it  As  to  the 
other  point,  that  the  ship  ought  to  have  received  protection  from  the 
Spanish  government,  it  does  appear,  undoubtedly,  on  the  face  of  the 
sentence,  that  the  capture  was  made  in  a  place  where  the  laws  of 
amity  and  good  faith  would  impose  a  duty  of  protection  upon  the 
Spanish  government.  But  it  is  a  known  principle  of  this  court,  that 
the  privilege  of  territory  will  not  itself  enure  to  the  protection  of 
property,  unless  the  state  from  which  that  protection  is  due,  steps 
forward  to  assert  the  right  In  this  instance  the  government,  from 
which  the  protection  was  undoubtedly  due,  did  not  think  proper  to 
▼indicate  those  rights ;  and  it  is  not  competent  to  the  party  to  whom 
the  property  belongs  to  avail  himself  of  the  plea.  I  must  therefore 
pronounce  this  ship  to  have  belonged  to  the  Spanish  owner  at  the 
time  of  capture,  as  property  acquired  jwre  belli  by  the  French  captor, 
and  duly  transferred,  before  the  commencement  of  hostilities  between 
this  country  and  Spain.  The  title  of  the  British  proprietor  being 
divested,  the  ship  must  be  condemned  as  prize  to  the  captor. 


1  [4  C.  Bob.  43.] 
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•  Several  Dutch  Schuyts.^  [  *  48  ] 

June  18,  1805. 

Head-money.    Ships  of  war,  how  considered ;  commission  of  war  required  to  entitle  captors 

to  head-money. 

The  Kinff^s  Advocate  stated  —  That  these  were  armed  vessels  taken 
from  the  enemy,  and  described  as  transports ;  but  that  it  was  doubted 
whether  this  description  would  entitle  the  captors  to  the  reward  of 
head-money,  under  the  Prize  Act,  as  it  did  not  appear  that  the  ships 
had  any  commission  of  war. 

Court.  They  may  be  armed  only  for  their  own  defence ;  as  they 
have  no  commission  to  act  offensively,  they  cannot  be  considered 
legally  as  ships  of  war,  to  the  effect  of  entitling  the  captors  to  head- 
money. 

Pronounced  —  Not  due. 

So  in  the  case  of  a  Spanish  ship,  4th  July,  armed  as  a  packet, 
belonged  to  the  king  of  Spain. 

The  Court  said  —  That  it  did  not  come  within  the  description  of 
ships  for  which  head-money  was  due.  That  it  was  necessary  that 
the  vessel  should  have  been  a  commissioned  vessel  of  war,  to  warrant 
the  court  to  pronounce  for  head-money  under  the  act  of  parliament. 


1  [Other  cases  as  to  head-money  are  Le  Francha,  1  C.  Rob.  157 ;  L'Alerte,  6  C. 
Rob.  238;  La  Bellone,  2  Dod.  343  ;  Two  Gun-boats,  2  Hagg,  Ad.  R.  408;  The  San 
Joseph,  6  C.  Rob.  331 ;  L'Hercule,  1  Hagg,  Ad.  R.  211 ;  The  Santa  Brigada,  3  C. 
Rob.  66 ;  The  Matilda,  1  Dod.  367 ;  The  Clorinde,  1  Dod.  439  ;  The  Louisa,  Id.  442 ; 
The  Uranie,  2  Dod.  172;  LaLune,  1  Hagg,  Ad.  R.  210;  the  £1  Rayo,  1  Dod.  43; 
The  Ville,  2  Dod.  803.] 
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The  Susanna,  Smith,  master. 

Jane  20,  1805. 
Monition  to  proceed  to  adjudication  for  a  prize  rcssel  lost  at  sea,  lapse  of  time,  &c.  4c^ 

This  was  a  case  on  a  monition  prayed  against  the  captain  of  his 

Majesty's  ship  Arab,  to  proceed  to  adjudication  on  a  vessel 

[  •  49  ]  and  her  cargo,  which  had  *  been  seized  as  prize  by  The 

.  Arab,  in  September,  1799,  and   had  been  upset  and   lost 

under  the  management  of  the  prize-master,  o^ing  to  his  asserted 

misconduct,  in  crowding  too  great  a  press  of  sail,  to  join  in  chase  of 

another  vessel,  which  The  Arab  was  then  pursuing. 

On  the  part  of  the  captain  of  The  Arab,  the  Ktng^s  Advocate. 
This  is  not  a  case  in  which  the  captors  are  bound  to  proceed  to  adju- 
dication, since  the  vessel  has  not  been  carried  into  port  The  Prize 
Act  imposes  this  duty  on  all  captors  bringing  prizes  into  port.  Until 
that  time,  if  a  vessel  is  lost,  without  any  imputation  of  blame  on  the 
captors,  they  are  entitled  to  be  dismissed  without  instituting  proceed- 
ings. The  grounds  on  which  this  suggestion  is  made  are,  besides, 
not  sufficient  in  point  of  evidence  to  support  the  charge,  since  there 
is  nothing  more  than  the  affidavit  of  the  correspondent  in  London 
averring  his  belief  that  the  facts  alleged  are  true.  It  is  to  be  remem- 
bered also,  that  the  act  complained  of  happened  so  long  ago  as  1799, 
during  the  last  war,  and  that  no  satisfactory  cause  has  been  assigned 
why  the  owner  has  not  prosecuted  his  demand  before.  Jt  would, 
therefore,  be  necessary  to  show  that  due  diligence  had  been  used. 
Nothing  to  that  effect  is  produced,  but  an  apology  that  the  owner 
had  delayed  to  enter  his  complaint,  on  account  of  the  embarrassed 
state  of  his  own  circumstances  and  his  ignorance  of  the  law.  If  the 
facts  alleged  were  to  be  examined  now  on  the  representation  of  the 
claimant,  they  would  fail  to  make  out  a  case  of  mbconduct,  or 
unjustifiable  seizure,  which  would  be  necessary  to  fix  the  captor  with 

a  responsibility  for  this  loss.  No  papers  are  produced  to 
[  •  50  ]  establish  this  point,  *  whether  the  seizure  was  justifiable,  or 

not,  on  which  the  whole  of  the  application  must  depend 
As  to  mismanagement,  the  general  presumption  is  in  favor  of  the 
captors,  who  must  be  supposed  to  act  with  a  due  regard  to  their  own 


1  [See  The  Madonna  del  Burso,  4  C.  Rob.  169.] 
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safety,  and  the  preservation  of  the  property  which  they  were  pre- 
pared to  consider  as  their  own.  Under  these  circumstances  the  court 
will  not  think  itself  bound  to  call  on  the  captor  to  proceed  to  adjudi- 
cation. 

In  support  of  the  motion,  Laurence  and  Swabey.  The  distinction 
as  to  property  not  brought  into  port,  is  not  maintainable.  Captors 
are  equally  charged  with  responsibility  for  property  seized  as  prize 
from  the  moment  of  detention.  From  that  moment  the  act  is  either 
a  justifiable  or  a  wrongful  act.  The  captors  are  the  persons  in  pos- 
session of  the  goods,  and  of  the  papers  by  which  the  legality  of  the 
seizure  is  to  be  tried,  and  the  only  method  of  ascertaining  that  point 
is,  by  proceeding  to  adjudication.  On  principle  of  law,  therefore,  no 
distinction  can  be  maintained  as  to  the  fact,  whether  the  ship  is 
brought  into  port  or  not  The  captors  are  in  either  case  equally 
bound  to  proceed  for  their  own  justification.  As  to  the  objection 
arising  from  the  lapse  of  time  which  has  intervened,  that  also  is 
repelled,  by  observing,  that  the  papers  have  been  in  possession  of  the 
captors,  and  that  the  delay  in  instituting  earlier  proceedings  w^as  a 
neglect  of  duty  on  their  part,  rather  than  any  laches  to  be  imputed 
to  the  claimant.  It  is  not  to  be  understood,  however,  that  there  has 
been  all  this  intermission  on  the  part  of  the  claimant.  He  proceeded, 
in  the  first  instance,  to  make  the  loss  a  matter  of  representa- 
tion to  his  own  *  government,  and  it  was  not  until  he  had  [  *  51  ] 
an  opportunity  of  consulting  Mr.  Pinckney,  that  he  was 
advised  to  make  his  application  to  this  court 

Judgment. 
Sir  W.  Scott.  This  is  a  call  on  one  of  the  king's  officers  to  pro- 
ceed to  adjudication  on  a  ship,  which  was  seized  almost  six  years 
ago.  The  fact  on  which  the  application  is  made,  is  therefore  of  a 
very  antiquated  date ;  at  the  same  time  I  will  not  say,  that  mere  time 
alone  would  be  an  absolute  bar,  if  the  claimant  had  shown  that  he 
bad  used  due  diligence,  and  that  he  had  been  prevented  by  circum- 
stances of  inevitable  and  incurable  necessity  from  prosecuting  his 
demand  in  due  time.  The  affidavit  on  which  the  motion  is  intro- 
duced, states  only,  '^  that  the  ship  was  seized  as  prize  at  sea ;  that  cer- 
tain persons  were  put  on  board;  that  the  king's  ship  parted  in  chase 
of  another  vessel;  that  this  schooner  joined  in  the  chase,  and  by  carry- 
ing too  much  sail  was  upset  and  lost."  The  vessel  was  not  brought 
into  port  The  obligation  on  the  captors  to  institute  proceedings 
may,  therefore,  I  think,  be  held  not  to  attach  quite  so  strongly  as 
when  a  ship  is  brought  into  port,  when  the  captor  has  taken  complete 
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possession,  and  is  bound  by  the  express  directions  of  the  Prize  Actio 
proceed  to  adjudication.  Whilst  the  ship  is  at  sea,  he  may  delibe- 
rate,  and,  after  mature  investigation,  discharge  himself  of  the  custody. 
He  may  remain  liable  for  misconduct  in  having  detained  at  sea^  but 
the  obligation  to  proceed,  in  the  direct  question  of  prize,  is  not  so 
imperative  upon  him  as  in  a  case  where  the  vessel  is  actually  brought 

in.  If  any  inconvenience  is  to  be  apprehended  from  delay, 
[  •  52  ]  that  will  be  sufRciently  counteracted  by  the  *  opportunity 

which  the  other  party  has  of  instituting  proceedings,  and  of 
calling  upon  the  captor  to  compensate  for  the  detention,  under  another 
form  than  that  of  a  prize  proceeding.  Under  the  circumstances  of 
the  present  case,  I  cannot  say  that  any  laches  is  imputable  to  the 
captor,  still  less  such  as  will  remove  the  imputation  of  delay  that  is 
chargeable  on  the  other  party.  The  onus  lay  upon  the  claimant  He 
ought  to  have  proceeded,  and  within  a  reasonable  time.  The  affi- 
davit of  Mr.  Thompson  states,  "  that  the  vessel  had  been  seized  as 
prize,"  though  the  accuracy  of  that  expression  may  be  a  little  doubted, 
since  I  see  that,  on  the  next  day,  after  overhauling  the  vessel,  the  cargo 
was  directed  to  be  stowed  again,  as  if  all  deliberation  was  not  over, 
and  as  if  the  act  of  seizure  had  not  definitively  taken  place.  The 
ship  and  cargo  might  have  been  liberated,  but  The  Arab  chased,  and 
this  schooner  was  made  to  join  in  the  pursuit.  That  was  an  impro- 
per act,  undoubtedly,  because,  if  you  seize  a  neutral  vessel  for  the  pur- 
pose of  examination  and  search,  you  have  no  right  to  employ  that 
vessel  as  an  instrument  of  capturing  other  vessels  before  adjudication. 
But  by  whom  was  this  done  ?  It  is  stated,  in  the  affidavit,  "  to  have 
been  done  by  the  prize-master,  and  the  men  put  on  board."  I  do 
not  say  that  Captain  Capel  would  be  entirely  exonerated  on  that 
account ;  because,  if  the  persons  were  put  on  board  by  his  authority, 
he  might,  upon  strict  principles  of  law,  be  answerable  for  the  proper 
execution  of  his  orders.  But  it  is  something  to  be  considered,  in  a 
cause  depending  so  much  upon  circumstances,  that  the  ground  of 
complaint  is  not  a  matter  personally  imputable  to  the  officer,  against 

whom  the  demand  for  reparation  is  now  made.  Then,  as 
[  •  53  ]  to  the  point  at  issue,  *  whether  the  loss  was  occasioned  by 

too  great  a  press  of  sail  ?  I  can  perceive  very  great  diffi- 
culty in  arriving  at  any  satisfactory  conclusion  on  a  question  so  pro- 
pounded, and  under  the  contradictory  evidence,  which  the  court  must 
expect  to  receive  upon  it,  at  the  distance  of  six  years.  If  the  ques- 
tion had  come  before  the  court,  recenti  facto^  it  would  even  then  have 
been  surrounded  with  considerable  difficulties;  but  when  it  is  brought 
before  me  at  the  distance  of  six  years,  though  time  alone  will  not 
operate  as  a  bar,  yet  in  conjunction  with  the  conduct  of  the  party, 
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and  the  increased  difficulties  that  would  attend  the  case,  if  entertained, 
it  may  not  improperly  produce  that  effect  It  would  impose  a  most 
unjust  burden  on  Captain  Capel,  at  this  distance  of  time,  to  call  on 
him  to  answer  to  a  charge  of  such  minuteness  as  that  which  I  have 
stated,  when  his  officers  and  crew  are  all  dispersed,  and  the  material 
point  of  the  inquiry  is  not  suggested  to  have  passed  under  his  own 
immediate  knowledge  or  observation.  That  the  claimant  has  been 
involved  in  embarrassed  circumstances,  is  no  sufficient  excuse  for  the 
delay  which  has  taken  place,  because  it  does  not  appear  that  the  case 
was  laid  before  the  very  respectable  gentleman,  Mr,  Pinckney,  who 
has  given  his  opinion  upon  it,  until  December  last,  above  five  years 
after  the  time  of  the  transaction.  The  ignorance  of  law,  which  has 
been  suggested,  is  in  itself  not  a  legal  excuse.  It  is  in  the  present 
case  less  deserving  of  attention,  since  it  is  the  common  principle  of 
the  law  of  nations,  and  familiar  to  the  minds  of  all  persons,  that  the 
Court  of  Admiralty  is  the  proper  court  for  redress  of  injuries 
of  this  nature.  If  the  claimant  has  mistaken  his  way,  *and  [  *54  ] 
has  not  pursued  his  remedy  in  a  proper  manner,  and  in  due 
season,  his  error  should  not  expose  other  parties  to  the  inconvenience 
of  being  harassed  by  proceedings  at  this  distance  of  time,  when  the 
very  circumstance  of  delay  has  unavoidably  occasioned  additional 
difficulties  in  establishing  their  defence,  and  on  a  point  which  must 
at  all  times  have  been  considered  as  a  question  of  delicate  and  diffi- 
cult discussion. 


Thb  Haabet,  Giertsen,  master. 

Jane  20,  1805. 

Evidence.    InconTenience  of  admitting  affidayits  on  the  part  of  captors.    Such  affidavit  dis- 

countenanced.^ 

This  was  the  case  of  a  Danish  vessel  laden  with  spars  and  fir  tim- 
ber, taken  near  Dunkirk,  on  a  voyage  from  Frederickstadt  to  L'Ori- 
ent,  and  proceeded  against  for  a  breach  of  the  blockade  of  that  port 
The  master  had  stated,  in  his  depositions,  "  that  he  was  twelve  Eng- 
lish miles  from  Dunkirk  when  he  first  made  land ;  that  he  had  shaped 
his  course  for  the  Channel,  and  was  steering  for  L'Orient  at  the  time 
of  capture." 


^  [See  The  SaUjr,  1  GaU.  410, 411.] 
VOL.  VI.  4  r^  T 
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On  this  evidence,  Laurence  contended,  on  the  part  of  the  claimant, 
that  it  was  a  case  of  immediate  restitution,  and  that  there  was 
nothing  on  the  face  of  the  transaction  that  could,  in  any  manner,  jus- 
tify a  demand  for  captors'  expenses,  which  had  been  intimated  on  the 
other  side. 

On  the  part  of  the  captors,  the  King^$  Advocate^  in  reply, 
[  •  55  ]  pressed  strongly  upon  the  court  the  hardships  *  to  which 
persons  employed  in  the  blockading  service  would  feel  them- 
selves exposed,  if  the  vessel  was  to  be  released  immediately  upon  the 
representation  of  the  neutral  master,  without  affording  the  captors  an 
opportunity  of  giving  their  statement  of  what  passed  at  the  time  of 
capture,  so  far,  at  least,  as  to  justify  the  seizure,  and  to  entitle  them 
to  their  expenses. 

Judgment. 
Sir  W.  Scott.  This  vessel  was  going  from  Frederickstadt,  as  it 
is  asserted,  to  Port  L'Orient,  with  a  cargo  of  timber.  The  first 
source  of  information  to  which  the  court  usually  resorts,  is  the  evi- 
dence of  the  persons  on  board  the  captured  ship.  Among  the  inter- 
rogatories that  are  addressed  to  them,  there  are  some  on  which  the 
captors  might  be  supposed  to  be  equally  qualified  to  supply  inform- 
ation. The  number  of  the  crew,  the  place  of  capture,  and  many 
other  circumstances  which  are  included  in  the  number  of  standing 
interrogatories,  are  as  much  in  the  cognizance  of  the  captors  as  of  the 
other  parties.  The  general  rule  of  law,  notwithstanding,  is,  that,  on 
all  points,  the  evidence  of  the  claimants  alone  shall  be  received  in  the 
first  instance ;  and  if  no  doubt  arises  upon  that  view  of  the  case,  the 
court  is  bound,  by  the  general  law,  as  well  as  by  the  act  of  the  Bri- 
tish legislature,  to  take  those  points  as  fully  demonstrated.  It  is  a 
possible  thing,  indeed,  that  witnesses  may  be  forsworn,  and  that 
much  injustice  may  be  done,  as,  in  all  references  to  human  testimony, 
dangers  of  that  kind  may  be  to  be  encountered.     Courts  of  justice 

must,  nevertheless,  proceed  on  general  principles,  though 
[  •  56  ]  they  will  receive  the  *  evidence  with  caution,  and  weigh  it 

against  any  test  of  credibility  that  can  be  collected  from 
the  nature  and  complexion  of  the  whole  case,  taken  together.  The 
rule  by  which  this  court  has  always  been  guided,  is,  I  believe,  con- 
formable to  the  general  practice  of  all  the  nations  of  Europe,  which 
directs  the  evidence  te  be  taken  from  the  persons  on  board  the  cap- 
tured ship.  The  French,  indeed,  have  deviated,  and  they  admit  the 
examinations  of  the  captors;  but  their  proceedings  in  matters  of 
prize  have  be^n  of  a  very  shifting  nature,  sometimes  bordering  upon 
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piracy ;  at  other  times,  as  at  present,  I  am  informed,  professing  to 
abstain  from  the  capture  of  a  single  neutral  vessel.  It^is  altogether 
a  system  of  capricious  or  temporizing  policy,  which  is  not  to  be  held 
up  as  a  model  to  a  nation  which  pursues  a  regular  and  consistent 
conduct,  upon  principles  recognized  and  adopted  from  the  most 
ancient  times  in  all  the  countries  of  Europe.  The  rule  being,  then, 
to  take  the  original  evidence  of  the  claimant  as  conclusive,  if  not 
impeached,  I  feel  myself  bound  to  pronounce  that  the  depositions  in 
this  particular  case  are  as  void  of  suspicion  as  any  which  the  court 
is  in  the  habit  of  perusing.  The  ship  appears  clearly  to  be  the  pro- 
perty of  a  merchant  in  Norway.  If  there  is  any  thing  false,  or  in 
any  degree  doubtful,  in  the  representation  whiqji  has  been  given  by 
the  claimants,  it  is  in  that  part  which  relates  to  the  place  of  capture. 
The  master  says,  to  the  third  interrogatory,  "  that  he  was  twelve 
miles  from  Dunkirk,  which  bore  S.  S.  E.,"  and  "  that  he  was  taken, 
as  he  believes,  because  he  was  bound  to  L' Orient."  There 
is  no  mention  of  their  vicinity  to  a  blockaded  *  port,  as  [  *  57  ] 
having  been  suggested  by  the  captor.  The  mate  and  the 
other  witness  speak  to  the  same  effect.  Then  what  is  there  to  be 
placed  in  opposition  to  this  account  ?  Merely  a  suspicion,  arising 
from  the  circumstance  that  Dunkirk  happened  to  be  the  first  land 
which  the  vessel  made.  That  the  vessel  should  have  gone  so  far 
•down  the  channel  before  her  course  was  changed,  does  not  appear  to 
me  to  be  so  extraordinary  as  necessarily  to  raise  a  suspicion  that  the 
course  was  altered  for  the  purpose  of  getting  into  that  port  As  to 
the  quality  of  the  cargo,  it  affords  no  ground  of  inference  that  is  in 
any  way  unfavorable  to  the  case.  It  is  a  cargo  of  spars  and  fir  tim- 
ber, which  might  be  as  much  wanted  at  L' Orient,  as  at  Gravelines  or 
Dunkirk.  Under  this  defect  of  all  circumstances  of  suspicion  in  the 
original  evidence,  the  court  is  called  upon  to  admit  the  affidavits  of 
the  captors — first,  for  the  purpose  of  working  condemnation,  or,  if 
that  fails,  to  save  the  captors  from  the  payment  of  any  expenses 
which  they  may  have  incurred.  If  I  should  accede  to  this  demand, 
the  consequence  would  be  that  I  must  do  it  upon  a  uniform  principle 
of  admitting  affidavits  universally  and  in  all  cases,  though  there 
should  be  nothing  to  excite  suspicion  in  the  original  evidence,  and 
though  the  language  of  all  the  witnesses  is  as  precise  as  possible.  I 
can  come  to  no  such  conclusion.  It  would,  I  think,  be  productive  of 
great  mischief  on  all  sides ;  it  might  throw  into  the  way  of  captors  a 
temptation  to  exceed  the  line  of  their  duty,  and  the  exact  bounds  of 
justice  and  of  truth ;  and  it  could  not  fail  to  impose  upon  the 
court  a  most  unpleasant  difficulty  in  the  exercise  of  'its  [*58] 
judicial  functions.    For  how  could  the  court  decide  ?    Coun- 
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ter  affidavits  must  be  introdaced,  which  would  necessarily  be  contra- 
dictory. Which  should  the  court  believe  ?  Can  it  be  maintained 
that  the  preference  should  be  given  to  the  captors,  and  that  in  oppo- 
sition to  the  general  rule  of  law  which  has  given  the  preference  the 
other  way,  and  which  directs  that  the  property  of  the  neutral  claim- 
ant shall  not  be  condemned  except  on  evidence  coming  out  of  his 
own  mouth,  or  arising  out  of  the  clear  circumstances  of  the  transac- 
tion ?  If  this  rule  is  unsatisfactory  to  captors,  it  is  nevertheless  the 
rule  which  the  law  prescribes.  It  is  my  duty  to  take  care  that  the 
rules  of  law  are  observed,  and  that  the  rights  of  war  are  not  exceeded ; 
and  certainly  in  no  cases  more  than  in  this  particular  branch  of  the 
law  of  nations,  which  must  in  its  nature  operate  with  severe  restraint 
upon  neutral  commerce ;  and  if,  in  discharging  this  duty,  dissatisfac- 
tions are  created,  as  has  been  insinuated,  I  must  endeavor  to  supply 
fortitude  to  treat  with  proper  disregard  the  unfavorable,  but  unjust 
opinions,  that  any  persons  may  be  disposed  to  entertain.  Look- 
ing to  the  depositions,  I  am  obliged  to  hold  that  the  affidavits 
of  the  captors  *  cannot  be   admitted.^     On   the  nature  of  the  fact 


1  25tli  of  July,  1805,  in  The  Glicrktigheit.  The  court  had  occasion  to  observe  again 
upon  the  inconveniencfe  of  admitting  affidavits  to  be  introduced.  Affidavits  had  been 
received  on  an  averment  that  the  ship  had  a  flag  flying  for  a  pilot  to  Ostend,  at  the 
time  of  capture.  On  the  discussion  of  the  contradictory  evidence  arising  on  this* 
inquiry  — 

Judgment. 
Sir  W.  Scott.  The  imputation  of  breaking  the  blockade  has  already  been  pro- 
nounced under  the  assistance  of  gentlemen  of  the  Trinity  House,  not  to  be  supported  on 
a  general  view  of  the  evidence,  and  the  situation  of  the  vessel  The  ship  would,  there- 
fore, have  been  restored  on  the  former  hearing,  but  for  an  averment  on  the  part  of  the 
captors,  that  a  flag  was  flying  for  a  pilot  to  carry  her  into  Ostend,  and  that  the  master 
admitted  in  conversation  that  he  was  going  to  Ostend.  Certainly,  if  the  captor's  evi- 
dence could  be  taken  alone,  it  would  be  sufficient  to  substantiate  this  averment,  but 
the  court  is  under  the  necessity  of  not  taking  their  representation  alone ;  and  if  that 
is  positively  contradicted,  the  court  finds  itself  under  a  dilemma,  to  which  it  must 
always  expect  to  be  reduced  by  admitting  such  affidavits.  When  the  facts  are  posi* 
tively  denied,  and  that  denial  cannot  be  invalidated  by  any  adequate  means  of  estimat- 
ing the  credit  of  the  witnesses,  there  is  no  other  way  of  proceeding  but  by  laying  out 
of  the  case  all  this  extraneous  matter,  and  by  recurring  to  the  original  evidence.  The 
court  cannot  attach  itself  to  personal  considerations,  and  say,  this  is  the  affidavit  of 
such  a  gentleman,  and  that  of  an  ordinary  person ;  it  cannot  decide  on  grounds  so 
vague  and  unjudicial  as  those  of  mere  rank  and  situation  in  life ;  those  are  grounds  to 
which  it  is  impossible  for  me,  sitting  here,  to  advert  in  any  manner  that  can  produce 
a  conclusion.  The  imputation  of  direct  interest,  is  equal,  or  perhaps  stronger,  on  the 
captor,  than  on  the  witnesses  from  the  captured  ship.  The  master  positively  swears 
that  he  had  not  a  flag  flying ;  he  admits  that  a  flag  had  been  flying  at  a  particular  time, 
and  for  another  purpose,  but  not  agreeing  with  the  representation  of  the  captors ;  and 
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itself,  •  it  might,  I  think,  be  expected  that  the  question  of  [  *  59  ] 
distance  or  locality  should  be  better  fixed  than  by  mere  dry 
affidavits.     It  does  not  appear,  according  to  the  master's  account, 
that,  at  the  time  of  seizure,  he  was  charged  with  an  attempt  to  get 
into  Dunkirk.     If  his  situation  had  been  a  ground  of  suspicion  at 
the  time,  the  attention  of  the  crew  might  have  been  called  to  it ;  and 
though  it  might  be  a  thing  to  be  done  with  some  delicacy,  I  cannot 
but  think  that  some  mode  of  bringing  the  fact  to  the  notice  of  the 
crew,  and  of  supplying  information  to  the  court,  might  be  resorted 
to,  better  than  by  affidavits  at  a  subsequent  time.     If  the  vessel  was 
within  three  miles  of  Dunkirk,  and  within  sight  of  the  town,  it  might 
have  been  pointed  out  in  the  presence  of  both  crews.     It  is  not  to  be 
supposed  that  out  of  eight  Norwegians,  of  whom  the  captain  had  a 
right  to  select  the  witnesses  that  should  be  examined,  if  the 
•fact  had  been  brought  to  their  notice,  one  might  not  have  [  * 60  ] 
been  found  honest  enough  to  depose  to  it.     Upon  the  whole 
of  this  discussion,  I  am  of  opinion  that  my  duty  imposes  upon  me 
the  obligation  of  resisting  such  evidence ;  and  I  must  pronounce  that 
this  ship  and  cargo  are  entitled  to  be  restored  without  payment  of  the 
captors'  expenses. 


*  General  Hamilton,  Flinn,  master.  [  *  61  ] 

July  4tb,  1805. 

Blockade.    Vessel  purchased  in  a  blockaded  port.    Penalty,  how  long  attaching.^    Putting 
into  this  country  by  stress  of  weather  makes  no  termination  of  the  Toyage. 

This  was  the  case  of  a  ship  which  had  been   purchased  in  a 
blockaded  port,  and  had  sailed  on  a  voyage  from  the  Seine  to  New 


the  two  accounts  can  only  be  reconciled  by  sopposing  that  there  tnust  have  been  some 
mistake  as  to  the  time.  As  to  the  declaration  which  is  said  to  have  been  made,  of  an 
intention  of  going  to  Ostend,  the  master  denies  it  altogether.  This  is  the  state  of  the 
dileouna  to  which  the  court  is  reduced,  and  it  will,  I  hope,  put  it  upon  its  guard  against 
the  admission  of  such  affidavits  in  future  cases.  On  a  yiew  of  the  whole  evidence,  I 
cannot  say  that  the  averment  of  the  captors  is  established.  I  say  no  more,  but  that  it 
is  not  established.  That  being  laid  out  of  the  question,  the  case  reverts  to  its  former 
state,  in  which  it  would  have  been  pronounced  a  case  of  restitution ;  I  shall,  therefore, 
now  decree  this  ship  and  cargo  to  li^  restored. 
1  [The  Weelvaart,  2  C.  Bob.  128.] 
4* 
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Orleans,  and  had  been  driven  by  stress  of  weather  into  a  port  of  this 
kingdom,  where  she  was  seized.  A  claim  was  given  for  the  vessel  as 
the  property  of  the  purchaser,  a  merchant  of  America. 

In  support  of  the  claim,  Laurence,  stated — That  the  vessel  had  be- 
come bond  fide  the  property  of  the  claimant,  and  had  been  purchased 
out  of  the  proceeds  of  the  outward  cargo ;  that  as  to  the  breach  of 
blockade,  the  ship  could  not  be  considered  as  taken  in  delicto,  as  she 
had  concluded  the  first  term  of  her  voyage,  and  had  come  into  a  port 
of  this  kingdom. 

On  the  part  of  the  captor,  the  King^s  Advocate  contended  —  That 
the  resort  to  a  British  port  was  not  a  voluntary  act,  but  a  measure  of 
necessity ;  that  it  could  not,  therefore,  be  considered  as  any  termina- 
tion of  the  intended  voyage,  if  that  could,  in  law,  be  held  sufficient 
to  absolve  the  vessel  from  the  penalty  of  having  broken  the  blockade, 
but  that  such  a  consequence  could  not  be  allowed ;  that  it  would 
be  in  the  power  of  any  purchaser  to  select  a  neighboring  port  for  the 
first  port  of  destination,  for  the  mere  purpose  of  avoiding  the  penalty ; 
that  the  sound  principle  of  law  required,  that  the  offence  shoidd 
not  be  extinguished  till  the  vessel  had  reached  her  own  port,  and, 
agreeably  to  this  principle,  is  the  rule  laid  down  by  the  states  of  Hol- 
land, in  1630.1 

[  '62  ]  •Judgment. 

Sir  William  Scott.  This  is  a  vessel  which  has  been 
purchased  in  a  blockaded  port;  and  therefore,  unless  any  just  grounds 
of  distinction  can  be  pointed  out,  it  will  come  under  the  general  rule, 
which  has  been  already  applied  to  cases  of  that  description.  It  is 
first  said,  that  the  vessel  had  been  purchased  out  of  the  proceeds  of 
the  cargo  of  another  vessel,  but  that  circumstance  cannot  avail  on  a 
question  of  blockade.  If  the  ship  has  been  purchased  in  a  blockaded 
port,  that  alone  is  the  illegal  act,  and  it  is  perfectly  immaterial  out  of 
what  funds  the  purchase  was  effected.  Another  distinction  is,  that 
the  vessel  had  terminated  her  voyage,  and,  therefore,  that  the  penalty 
would  no  longer  attach.  It  is  true,  that  she  had  been  driven  into  a 
port  of  this  country,  by  stress  of  weather,  but  that  is  not  described 
by  the  master  as  forming  any  part  of  the  original  destination,  which 
is  represented  to  have  been  to  New  Orleans.  It  is  impossible  to  con- 
sider this  accident  as  any  discontinuance  of  the  voyage,  or  as  a 
defeasance  of  the  penalty  which  has  been  incurred.     Condemned. 


1 8  Admiralty  Beports,  p.  326.  ^  | 
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Christina  Margaretha,  Helgesen,  master. 

July  5th,  1805. 

Blockade  of  Cadiz  defado^  March,  1805.^    Remission  of  the  blockading  squadron.    Resti- 
tution. 
[Captor's  expenses  refused.] 

This  was  the  case  of  a  vessel  that  had  sailed  from  Cadiz,  4th  April,* 
1805,  and  was  captured  off  Orfordness  on  the  of  May,  and  pro- 

ceeded against  for  a  breach  of  the  blockade  of  Cadiz. 

On  the  part  of  the  captor,  the  King^s  Advocate  stated  —  That  it 
was  notorious  that  the  port  of  Cadiz  had  been  blockaded  by 
a  British  squadron  since  the  month  *  of  January ;  that  the  [  *  63  ] 
roaster  of  this  vessel  acknowledged  that  he  had  sailed  on 
the  18th  March,  and  that  he  had  been  sent  back  by  the  blockading 
ships  ;  that  he  nevertheless  sailed  again,  in  defiance  of  the  blockade, 
on  the  4th  of  April,  under  a  pretence  that  he  had  been  informed  by 
the  Danish  consul,  and  had  read^t  in  French  papers,  that  the  blockade 
of  Cadiz  had  been  raised. 

On  the  part  of  the  claimant,  Laurence  and  Swabey^  contended  — 
That  the  penalty  of  the  blockade  did  not  attach  under  the  circum^ 
stances  of  this  case ;  that  the  blockade  of  Cadiz  was,  at  that  time,  a 
blockade  de  facto  only,  since  the  notification  of  the  blockade  of  that 
port  was  not  made  till  the  25th  of  April ;  that  the  blockade  de  facto^ 
imposed  by  Sir  J.  Ord,  as  commander  of  the  British  squadron,  might 
be  relaxed  by  the  same  authority ;  that  it  had  been  so  relaxed,  as 
there  was  an  opportunity  of  proving,  by  a  certificate  from  on  board 
another  vessel  that  sailed  about  the  same  time,  by  which  it  appeared 
that  the  governor  of  Cadiz  had  communicated  to  the  Danish  consul, 
"that  Sir  J.  Ord  had  announced  to  him  a  declaration,  that  neutral 
ships  might  sail ; "  that  this  ship  sailed  in  consequence  of  that  relaxa- 
tion, and  did,  in  fact,  pass  in  full  view  of  the  British  squadron,  with- 
out molestation,  and  was  seized  off  Orfordness  by  a  cruiser,  that 
could  not  have  received  any  information  of  the  blockade  of  Cadiz,  so 
as  to  justify  the  capture  on  that  pretence. 


1  [See  The  Hofihung,  6  C.Rob.  112.] 
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Judgment. 
Sir  W.  Scott.  The  only  question  to  be  considered  in  this  case 
is,  whether  I  shall  direct  the  captor's  expenses  to  be  paid ; 
[  •  64  ]  because  it  is,  I  think,  fully  proved,  *  that  there  has  been  no 
breach  of  the  blockade.  The  vessel  came  out  of  Cadiz,  and 
was  not  stopped  by  any  blockading  squadron,  but  by  a  cruiser  in  the 
Channel,  which  was  not  called  upon  to  sustain  the  public  service,  and 
cannot,  therefore,  plead  a  justification  from  the  nature  of  any  peculiar 
public  duty,  that  had  been  imposed  upon  her.  We  have  heard,  occa- 
sionally, a  good  deal  of  the  blockade  of  Cadiz,  without  being  in 
possession  of  any  precise  and  accurate  information  on  the  subject. 
It  seems,  at  all  times,  to  have  been  a  blockade  of  a  very  fluctuating 
and  vacillating  nature,  and  it  is  mpossible  not  to  feel  the  difficulty 
which  is  thrown  upon  the  court  by  this  manner  of  keeping  up  that 
blockade.  If  the  seizure  had  been  made  by  one  of  the  squadron, 
which  had  before  been  employed  on  that  service,  it  would  have  been 
some  proof  of  the  existence  of  the  blockade ;  or,  if  there  had  been  any 
mistake  as  to  the  fact,  there  would  have  been  some  plea  for  indemni- 
fication on  the  part  of  the  captor;  but  the  privateer,  which  has 
thought  proper  to  bring  in  this  vessel,  had  no  knowledge  of  the  blockade 
de  factOy  and  if  it  is  pretended  that  the  seizure  was  made  under  the 
notification  of  the  25th  of  April,  which  had  intervened  before  the 
capture,  it  would  have  been  prudent  to  have  applied  it  only  to  such 
ships  as  might  be  supposed  to  have  received  notice  of  it  On  these 
considerations,  I  am  of  opinion,  that  there  is  no  sufficient  ground  to 
grant  the  captors  their  expenses. 


[  •  65  ]  •  The  Triheten,  Wallen. 

July  5th,  1805. 

Blockade  of  Cadiz  bj  notification,  15  April,  1805.    Time  for  notice.    Vessel  sailing  from 
Sables  D'Olonne,  S2d  May.    Beleased. 

This  was  the  case  of  a  Swedish  ship,  taken  on  the  28th  of  May, 
on  a  voyage  from  Sables  D'Olonne  to  St  Lucar,  and  proceeded 
against  for  a  breach  of  blockade  of  that  port 

On  the  part  of  the  captor,  the  King's  Advocate  argued  —  That  the 
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ports  of  Cadiz  and  St.  Lucar  had  been  put  under  blockade  by  noti- 
fication of  the  25th  of  April ;  that  this  vessel  sailed  for  St.  Lucar 
from  a  port  of  France  on  the*22d  of  May  ;  that  sufficient  time  had 
elapsed  to  affect  the  master  with  a  knowledge  of  this  blockade,  and 
that  the  ship  and  cargo  would  be  subject  to  condemnation. 

On  the  part  of  the  claimant,  Laurence,  This  is  a  vessel  which 
had  taken  on  board  a  cargo  of  wheat,  under  the  permission  of  the 
king's  instructions  of  the  1st  of  February.  The  charter-party  bears 
date  the  18th  of  April,  by  which  the  different  parties  contracted  for  a 
voyage  to  St.  Lucar,  and  if  that  port  should  be  under  blockade,  to 
some  other  Spanish  port.  This  circumstance  is  by  no  means  imma- 
terial, as  tending  to  show,  that  the  original  scheme  of  the  voyage 
could  not  be  charged  with  any  intention  of  breaking  the  blockade. 
The  lading  went  on,  and  the  bill  of  lading  was  signed  on  the  18th  of 
May.  On  the  22d  the  ship  sailed,  and  it  is  true,  undoubtedly,  that 
so  early  as  the  25th  of  April,  a  notification  had  been  made  by  the 
government  of  this  country,  declaring  the  port  of  St  Lucar 
to  be  under  blockade ;  but  it  is  to  be  recollected  also,  *  that  [  *  66  ] 
almost  at  the  same  time,  when  this  notification  issued,  news 
arrived  that  the  British  squadron  had  been  driven  off  by  the  com- 
bined fleets  of  the  enemy,  so  early  as  the  10th  of  April  It  became 
notorious  to  the  world,  from  the  moment  of  the  declaration  being 
made  public,  that  the  blockading  force,  to  which  the  notification 
must  be  supposed  to  have  referred,  Ij^ad  been  driven  off;  it  was,  from 
the  commencement,  null,  and  defective,  in  the  main  circumstance 
that  is  required  to  give  it  operation ;  and  it  would  be  highly  Unjust 
to  bind  down  on  neutral  vessels  the  observance  of  a  notification,  so 
accompanied  by  a  circumstance  that  defeated  its  operation.  This 
case,  therefore,  is  to  be  considered,  altogether  independent  of  the  pre- 
sumptions that  have  been  held  to  arise  from  notifications  in  other 
cases ;  the  notification  being  defeated,  the  vessel  would  have  been 
entitled  to  a  warning,  if  any  blockade  de  facto  had  existed  when  she 
arrived;  without  that  notice,  it  is  impossible  to  contend  that  thi^ 
vessel  has  been  guilty  of  any  breach  of  the  blockade. 

In  reply,  the  King^s  Advocate  contended — That,  although  the 
blockading  squadron  had  been  driven  off,  it  was  not  to  be  presumed 
that  the  notification  had  been  renounced,  or  that  no  other  force  was 
employed  to  keep  up  the  blockade.  On  the  contrary,  it  might  be 
supposed  that  Sir  J.  Qrd's  squadron  would  immediately  resume  its 
station,  as  soon  as  the  combined  squadron  had  disappeared.  It  was 
equally  notorious  that  the  enemy's  fleet  had  not  remained  on  the 
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coast,  but  had  sailed  away,  itself  an  object  of  pursuit  to  the  fleet 
under  Lord  Nelson. 

[  •  67  ]     •  The  Court  asked  whether  it  was  understood  on  the  part, 
of  government,  that  the  blockade  of  Cadiz  had  continued  an 
effective  blockade  under  the  notification  of  the  25th  of  April. 

The  King^s  Advocate  said,  he  understood,  that  it  was. 

Judgment. 

Sir  W.  Scott.  If  that  is  so,  I  must  require  the  fact  to  be  proved, 
because  it  certainly  is  notorious  that  the  British  squadron  was  driven 
off  on  the  10th  of  April,  by  a  superior  force.  It  must  be  shown,  that 
the  actual  blockade  was  again  resumed.  Considering  the  circum- 
stances of  this  case,  and  that  the  vessel  was  taken  on  the  French 
coast  so  long  ago  as  the  28th  of  May,  I  am  not  disposed  to  hold  that  the 
mere  act  of  sailing  for  Seville  or  St.  Lucar,  under  the  dubious  repre- 
sentation which  we  have  of  the  state  of  the  actual  blockade  at  that 
time,  is  sufficient  to  fix  upon  this  vessel  the  penalty  of  breaking  the 
blockade. 

Ship  and  cargo  restored. 


The  Clio,  alias  William  Pitt,  Schaken,  master. 

Jalj  23,  1805. 

License  to  purchase  a  ressel,  oat  of  the  hands  of  an  enemy  merchant,  with  a  view  of  reco- 
vering a  bad  debt  If  vitiated  by  a  bond  to  restore,  at  the  condosion  of  the  war,  as  given 
by  the  agent  in  Antwerp  —  not  —  restitution. 

This  was  the  case  of  a  ship  taken  on  a  voyage  from  Antwerp  to 
London,  and  claimed  by  the  house  of  Rucker,  Lushington,  &  Co.,  as 
property  which  had  been  accepted  by  Mr.  Osy,  their  agent,  at  Ant- 
werp, for  their  account,  in  satisfaction  of  a  debt  due  to  them  from 
the  bankrupt  estate  of  a  merchant  of  that  place,  under  a  license 
obtained  by  them  for  that  purpose,  in  February,  1805. 

[  •  68  ]      *  In  objection  to  the  claim,  the  King^s  Advocate  con- 
tended —  That  the  circumstances  under  which  the  vessel  was 
accepted  could  not  have  been  disclosed  to  the  privy  council,  since 
it  appeared,  firom  the  letter  of  Mr.  Osy  to  his  own  consignee  in  Lon- 
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don,  "  That  the  ship  was  to  be  delivered  up  to  the  house  of  Rucker, 
Lushington,  &  Co.,  only,  upon  their  giving  bond  to  restore  the  ves- 
sel at  the  return  of  peace,  or  to  pay  double  value,"  it  was  to  be  infer- 
red from  thence  that  the  property  was  at  the  time  of  capture  vested 
in  him.  The  terms  of  the  bond  for  the  restitution  of  the  vessel  at  the 
return  of  peace,  were  sufficient  to  defeat  the  effect  of  the  transfer,  and 
to  subject  the  vessel  to  be  still  considered  as  the  property  of  the 
enemy;  as  it  was  held  in  the  Sechs  Geschwistern,  4  Adm.  Rep. 
p.  100. 

In  support  of  the  claim,  Laurence  argued —  That  the  property  was 
vested  in  the  house  of  Rucker,  Lushington,  &  Co.,  and  not  in  Osy, 
at  the  time  of  capture ;  the  bill  of  sale  had  been  made  to  Osy,  in  the 
capacity  and  under  the  description  of  agent  to  the  British  bouse.  The 
necessity  of  giving  bond  for  the  restitution  of  the  ship  at  the  time  of 
peace,  was  a  mere  form  imposed  by  the  French  government  during 
the  last  war,  which  did  not  'appear  to  have  been  enforced.  If  the 
bond  shall  be  enforced,  the  parties  might  submit  to  pay  the  penalty, 
instead  of  complying  with  the  condition ;  as  in  the  Surinam  cases, 
the  Lords  held,  that  bonds  to  return  to  Amsterdam  were  not  to  be 
taken  as  conclusive  evidence  of  that  fact,  nor  as  tantamount  to  the 
performance  of  the  condition,  so  as  to  lay  a  ground  of  condemnation 
in  the  Prize  Court ;  that  the  effect  of  the  bond  would  be  to  abate  the 
value  of  the  assignment,  but  could  not  defeat  the  title  of  the 
•  claimants  to  receive  the  benefit,  as  far  as  it  mfght  extend  [  *  69  ] 
under  the  grant  of  his  Majesty's  license. 

Judgment. 
Sir  W.  Scott.  This  case  comes  before  the  court  upon  the  con- 
struction of  his  Majesty's  license,  granted  to  the  house  of  Rucker  & 
Lushington,  to  accept  the  assignment  of  the  British  ship,  The  Clio, 
which  was  to  be  made  over  to  them  as  a  satisfaction  for  a  debt  due 
to  them  before  the  war  from  a  merchant  at  Antwerp ;  and  as  far  as 
the  parties  themselves  were  concerned,  the  transaction  appears  to 
have  passed  in  perfect  conformity  to  the  application.  They  employed 
Mr.  Osy,  of  Antwerp,  as  their  agent,  and  he  acts  for  them,  through- 
out, in  recovering  this  property  out  of  the  wreck  of  a  bankrupt 
estate.  It  appears,  however,  that  he  gave  a  bond  to  the  French 
government  for  the  restitution  of  the  ship  at  the  conclusion  of  the  war, 
and  it  is  objected,  that  this  circumstance  ought  to  have  been  disclosed 
to  government,  at  the  time  of  obtaining  the  license.  If  known,  cer- 
tainly it  ought  The  exact  state  of  the  transaction  ought  to  be  fairly 
represented ;  but  here  is  enough,  I  think,  to  exonerate  the  claimant 
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from  any  charge  of  suppression,  since  the  license  was  obtained  in 
February,  and  the  first  mention  that  occurs  of  the  bond  was  not  till 
the  May  following,  which  is  sufficient  to  remove  from  them  all  sus- 
picion of  ill  faith  in  concealing  this  circumstance. 

The  whole  foundation  of  the  claim  is,  that  what  has  been  done  is 
agreeable  to  the  intention  of  government,  and  I  am  disposed  to  think 
that  it  is.  The  parties  were  not  to  purchase,  but  to  take  from  a 
[  •  70  ]  bankrupt's  estate ;  when  government  grants  a  license  •  it 
must  be  supposed  to  grant  all  that  is  necessary  to  carry  it 
into  effect.     The  claimants  could  not  go  to  Antwerp  themselves; 
they  were  under  the  necessity  of  employing  an  agent;  he,  acting 
as  their  mandatary,  under  the  license,  might,  I  conceive,  be  entitled 
to  recover*  against  them,  though  an  alien  enemy,  a  full  indemnifica- 
tion for  the  terms  of  the  assignment.     They  would  be  answerable  to 
him  if  the  bondstwere  put  in  suit,  on  their  refusal  to  redeliver,  the  vessel. 

Under  these  circumstances,  it  is  altogether  a  case  very  different 
from  that  which  has  been  cited  in  which  the  court  did  think  itself 
warranted  to  hoid  a  different  rule  against  persons  going  into  the  enemy's 
country,  and  becoming  the  asserted  purchasers  of  vessels,  which 
the  enemy  is  induced  to  make  over,  either  really,  or  ostensibly,  on 
account  of  the  war.  In  that  case,  the  fact  itself  suggested  a  strong 
ground  of  suspicion,  and  it  became  necessary,  for  the  purpose  of 
counteracting  fraud,  that  the  court  should  set  its  face  against  such 
limitations  in  the  pretended  act  of  transfer.  In  the  present  instance, 
there  is  no  reason  to  doubt  the  reality  of  the  transfer.  In  acceding 
to  the  terms  of  the  bond,  the  claimants  would  do  no  more  than  they 
were  bound  to  do  for  the  indemnification  of  their  agent,  and  they  are, 
I  think,  entitled,  under  the  fair  construction  of  the  license,  to  accept 
the  ship  upon  these  terms,  as  the  only  terms,  perhaps,  upon  which  it 
could  be  obtained. 


1  See  Kensington  v.  Inglis,  East's  Rep.  Vol.  8  p.  273-287 ;  Wells  v,  WiUiams,  1  Salk. 
46,  there  cited. 
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•  The  Omnibus,  Tennes.  [  *  71  ] 

July  23,  1805. 

Ship  under  neutral  colors  —  but  apparently,  by  the  eyidence,  British  property,  trading  with 
the  enemy.  Claim  of  Mr.  Ruyl,  of  Embden,  rejected,  as  not  supported  by  the  evidence. 
Condemnation.^ 

This  was  the  case  of  a  ship  claimed  for  Mr.  Ruyl,  of  Embden,  but 
appearing  by  the  evidence  to  be  the  property  of  a  merchant  of  Guern- 
sey, and  placed  under  neutral  colors  for  the  purpose  of  carrying  on 
the  importation  of  gin  from  Holland. 

Judgment. 
Sir  W.  Scott.  The  only  question  is.  Whether  this  ship  and  cargo 
are  the  property  of  Mr.  Ruyl,  for  whom  they  are  claimed  ?  It  is 
admitted  to  have  been  a  British  ship,  transferred  at  the  beginning  of 
the  war  to  the  father  of  the  present,  who  was  also  the  former  master ; 
and  it  is  asserted  to  have  been  again  sold  by  him  to  the  present  claim- 
ant. It  appears,  however,  that  the  vessel  continued  under  the 
management  of  the  former  master,  and  in  the  same  course  of  trade, 
in  which  it  had  been  always  employed,  from  Guernsey  to  Amsterdam, 
never  once  going  to  the  port  of  her  pretended  owner ;  and  though  the 
master  professes  to  have  corresponded  with  Mr.  Ruyl,  not  a  scrap  of 
any  such  correspondence  is  produced.  The  court  has  often  had  occa- 
sion to  observe,  that  where  a  ship,  asserted  to  have  been  transferred, 
is  continued  under  the  former  agency  and  in  the  former  habits  of  trade, 
not  all  the  swearing  in  the  world  will  convince  it  that  it  is  a  genuine 
transaction.  The  present  case  has  none  of  the  marks  of  a  real  trans- 
fer upon  it.  The  former  master  is  not  only  continued,  but  it  is  made 
one  of  the  stipulations  of  the  bill  of  sale,  that  he  shall  not  be 
•  removed.  How  can  the  purchaser  be  said  to  acquire  the  [  *  72  ] 
right  of  property,  under  a  bill  of  sale  with  such  a  clause, 
carrying  with  it  a  defeasance  of  the  title  which  it  pretends  to  convey. 
I  have  no  hesitation  in  pronouncing  that  Mr.  Ruyl  has  no  interest  in 
this  property.  The  letters  from  the  persons  in  Holland,  to  Mr.  Priauhc, 
of  Guernsey,  intimate  as  much  by  such  expressions  as  these,  "  We 
advise  you  not  to  send  back  this  vessel  till  we  apprise  you  how  things 
go   here."      Would  they  have   written  so  to  the  correspondent  at 


1  [See  The  Endraugbt,  1  C.  Bob.  22.] 
VOL.  vi.  5  r^  T 
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Gaernsey,  if  the  property  had  belonged  to  Mr.  Ruyl,  their  neighbor, 
at  Embden  ?  These  are  marks  of  an  interest  at  Guernsey.  It  is  suf- 
ficient, however,  to  pronounce,  that  the  property  is  not  shown  to 
belong  to  the  claimant.  As  the  ship  and  cargo  are  involved  in  the 
same  transaction  and  in  the  same  claim,  they  will  both  be  subject  to 
condemnation. 


The  Johanna  Tholen,  Osterlo. 

July  24,  1805. 

Coasting  trade  of  the  enemj,  with  false  papers,  cause  of  condemnation.    Ancient  prac- 
tice, &ci 

This  was  the  case  of  a  Prussian  vessel  taken  on  a  voyage  osten* 
sibly  from  Bordeaux  to  Embden,  but  actually  to  Antwerp,  under 
false  papers. 

On  the  part  of  the  captor,  the  King^s  Advocate  stated  the  case  to 
be  that  of  a  vessel  carrying  on  the  coasting  trade  of  the  enemy  with 
false  papers,  and  contended,  that  according  to  the  practice  of  the 
Court  of  Admiralty,  which  had  also  been  affirmed  by  the  Court  of 
Appeal,  a  vessel  taken  in  that  course  of  fraudulent  trade  would  be 
subject  to  confiscation. 

[  *  73  ]  •  On  the  part  of  the  claimant,  Laurence.  The  evidence 
of  propei:ty  as  to  the  ship,  is  complete  and  satisfactory.  It 
is  not  a  case,  therefore,  in  which  farther  proof  being  necessary,  the 
court  may  exercise  a  power  of  deciding  whether  it  will  receive  farther 
evidence  from  persons  already  appearing  to  be  implicated  in  fraud. 
In  such  cases  the  court  has  refused  to  admit  farther  proof,  and  the 
consequence  has  been  condemnation.  It  may  be  the  efiect  of  fraud 
to  draw  upon  itself  judicial  discredit,  with  all  the  consequences  to 
property,  which  may  attend  an  incapacity  of  afibrding  credible  evi- 
dence in  a  court  of  justice ;  but  beyond  that,  to  contend  that  a  ship, 
clear  as  to  all  questions  of  property,  but  carrying  on  the  coasting 
trade  of  the  enemy,  even  under  false  papers,  is  subject  to  conderema- 
tion  in  a  Prize  Court,  in  the  way  of  penalty  infficted  on  an  ofience,  is 


^  [Ab  to  colonial  and  coasting  trade,  see  The  Anna  Catharine,  4  C.  Bob.  107.] 
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to  go  farther  than  the  decisions  of  this  court  have  yet  gone,  and 
farther,  it  may,  perhaps,  be  thought,  than  it  is  competent  to  the  nature 
of  a  Court  of  Prize  to  proceed.  The  court  will  pause,  therefore, 
before  it  sanctions  such  a  principle  in  any  case.  In-the  present 
instance,  more  particularly,  all  that  depends  upon  the  close  and 
exclusive  character  of  the  coasting  trade  of  a  particular  country, 
entirely  fails ;  since  the  port  of  destination  is  Antwerp,  a  place  which 
has  been  declared  a  free  port  by  the  government  of  France,  and  which, 
therefore,  stands  clear  of  all  objection  drawn  from  the  restricted 
nature  of  its  trade  in  time  of  peace.  On  these  grounds  it  is  hoped 
that  the  court  will  not  pronounce  this  vessel  subject  to  condemnation. 

In  reply,  the  King's  Advocate.     The  principle  of  law  on 
which  this  vessel  will  be  subject  to  condemnation,  *  appeared  [  *  74  ] 
so  clear  and  obvious,  that  it  was  thought  sufficient  merely 
to  state  the  facts  in  the  original  argument.     If  a  question  is  made, 
however,  either  as  to  the  propriety  of  the  principle  itself,  or  as  to  the 
fact  that  the  court  has  already  applied  it,  it  becomes  material  to  refer 
to  what  has  happened  in  many  recent  instances,  and  to  what  was  the 
more  ancient  practice  of  this  court.     The  principle  on  which  this 
country  formerly  acted,  was  to  consider  neutral  vessels  altogether 
excluded  from  the  coasting  trade  of  the  enemy,  under  the  penalty  of 
condemnation.^ 


1  From  a  passage  in  a  letter  of  Sir  L.  Jenkins,  (6th  February,  1667,)  it  may  be  col- 
lected that'  at  that  time  a  vessel,  carrying  enemy's  goods  between  the  ports  of  an 
enemy,  was  held  subject  to  condemnation.  He  writes,  in  answer  to  a  question  pro- 
posed to  him  by  king  Charles  the  Second,  "  The  question  which  I  am  in  obedience  to 
his  Majesty's  most  gracious  pleasure  to  answer  unto,  being  a  matter  of  fact,  I  thought 
it  my  duty  not  to  rely  wholly  on  my  own  memory  or  observation,  but  farther  to  inquire 
of  Sir  Robert  Wiseman,  his  Majesty's  Advocate-General,  Mr.  Alexander  Clerk,  his 
Majesty's  Proctor,  Mr.  Roger  How,  Principal  Actuary  or  Registrar  in  the  High  Court 
of  Admiralty  of  England,  whether  they  or  any  of  them  had  observed  or  could  call  to 
mind  that,  in  the  late  war  against  the  Dutch,  any  one  ship,  otherwise  free,  as  belonging 
to  some  of  his  Majesty's  allies,  having  carried  goods  belonging  to  his  Majesty's  enemies 
from  one  enemy's  port  to  another,  and  being  seized  after  it  had  discharged  the  said 
goods,  laden  with  the  proceeds  of  that  freight,  had  been  adjudged  prize  to  his  Majesty. 
They  all  unanimously  resolved  they  had  not  observed  nor  could  call  to  mind  that  any 
such  judgment  or  condemnation  ever  passed  in  the  said  court,  and  to  this,  their  testi- 
mony, I  must,  as  far  as  my  experience  reaches,  concur." 

From  the  question  so  proposed,  with  respect  to  the  subsequent  voyage,  we  may  infer 
that  the  consequence  was  admitted  as  to  the  inmiediate  voyage,  at  least  with  enemy's  pro- 
perty on  board.  What  effect  was  ascribed  to  that  circumstance,  or  whether  any  distinc- 
tion was  admitted,  does  not  f^pear.  The  mere  circumstance  of  carrying  enemy's  goods 
simply,  could  not  have  been  the  main  ingredient  in  the  question,  as  stated  by  Sir  L. 
Jenkins,  though  the  preceding  letter  of  the  Swedish  resident  adverts  to  that  alone. 
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[  *  75  ]       *  In  later  times,  which  have  admitted  many  relaxations  in 

[  •  76  ]  favor  of  the  navigation  of  neutral  states,  the  *  penalty  on 

vessels  so  employed,  in  an  open  and  undisguised  manner, 

has  been  reduced  to  a  forfeiture  of  freight^     But  if  that  penalty 

attends  the  carrying  on  the  coasting  trade  of  the  enemy,  in  an  open 


The  events  which  followed,  point  also  to  the  same  principle,  whilst  they  serve  to 
explain  the  relaxation  which  has  taken  place.  The  admission  of  Dutch  ships  into  the 
navigation  of  France,  had  been  granted,  on  the  terms  of  French  vessels,  by  Hen.  IV., 
in  1596,  as  a  boon  to  aid  *  the  resources  of  the  rising  republic  against  Spain,  and  that 
privilege  was  continued  through  successive  treaties  to  the  treaty  of  1647.  On  the  revi- 
sion of  the  French  maritime  system  under  Colbert,  in  1656,  the  coasting  trade  of 
France  was  intended  to  be  gradually  appropriated  to  French  subjects  by  imposing  an 
additional  tonnage  duty  on  foreign  vessels,  which  was  continued,  notwithstanding  the 
efforts  made  on  the  part  of  Holland  f  to  obtain  an  exemption.  In  substance,  it  is  con- 
sidered as  operating  to  a  virtual  exclusion  in  time  of  peace. 

With  a  view  to  the  advantage  in  time  of  war,  the  treaties  between  England  and 
Holland,  of  1668  and  1674,  stipulated  for  a  liberty  to  trade  to  the  ports  of  the  enemy 
during  war.  And  as  that  article  was  not  sufficiently  explicit,  an  additional  article  was 
signed  by  Sir  W.  Temple,  at  the  Hague,  1675,  which  expressly  declared  "  this  liberty 
to  extend  to  voyages  between  Ihe  ports  of  the  same  enemy,  yet  so  that  this  declaration 
shall  not  be  alleged  by  either  party  for  matters  which  happened  before  the  conclusion 
of  the  late  peace,  February,  1673  -4."  This  reservation  seems  to  imply,  that  vessels 
had  been  recently  drawn  into  judgment  on  a  different  understanding  of  the  principle. 
As  to  Dutch  ships,  therefore,  which  were  the.  chief  carriers  at  that  time,  the  relaxation 
was  introduced  by  treaty.  It  was  adopted  also  between  England  and  France,  in  the 
Treaty  of  Commerce  at  Utrecht,  1713.  When  the  privilege  was  so  far  conceded,  it 
may  be  supposed  to  have  been  extended  by  easy  gradations  to  other  nations. 

That  this  was  the  progress  of  tHe  alteration  is  rendered  more  probable  from  the 
manner  in  which  this  subject  is  treated  in  the  arguments  of  counsel,  and  in  the  expres- 
sions that  fell  from  the  court,  about  the  middle  of  the  last  century.  In  the  war  of 
1740  and  1744,  it  was  repeatedly  contended  that  neutral  ships  were  not  at  liberty  to 
engage  in  the  coasting  trade  of  the  enemy,  unless  under  the  privilege  of  treaty.  It  is 
in  one  case  asserted  in  argument,  that  in  1704  and  1707,  The  Fearle,  St  Peter,  and 
The  Pierre  Joseph,  were  condemned  on  that  ground  by  the  Lords  of  Appeal ;  and  in 
The  Goede  Pearle,  a  Hamburg  ship,  from  Cette  to  Havre,  July  9th,  1747,  the  judge 
of  the  High  Court  of  Admiralty  expressed  himself  to  the  following  effect :  —  '*  It  is  a 
case  which  stands  upon  the  law  of  nations,  [in  contradistinction  to  cases  under  special 
treaties,]  by  which  neutrals  cannot  let  out  their  ships  to  trade  from  French  port  to 
French  port"  In  that  case,  however,  the  freight  only  was  forfeited.  It  appears,  indeed, 
in  other  instances,  that  the  practice  of  the  court  did  not  at  that  time  enforce  the 
penalty  of  condemnation.  In  the  war  of  1756,  the  rule  continued  the  same,  and  also 
in  the  succeeding  war.  On  that  principle  The  Yeranderen,  from  Bordeaux  to  Dun- 
kirk, 1778,  and  The  Prosperity,  from  Nantz  to  Dunkirk,  1779,  and  other  cases,  appear 
to  have  been  restored. 

1  Emanuel,  1  Adm.  Rep.  p.  298. 

*  La  Rich,  de  la  HoU.  p.  167  -7. 

t  De  Witt's  Letters,  vol  2,  p.  307,  455,  511,  534,  et  passim. 
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and  undisguised  manner,  it  is  natural  to  expect  greater  rigor  in  cases 
accompanied  with  a  concealment  of  the  purpose,  and  a  ifalsification 
of  all  the  ordinary  documents,  which  are  by  the  law  of  nations 
required  to  disclose  the  real  nature  of  the  voyage.  In  such  cases  the 
course  which  this  court  has  pursued  in  various  instances,  has  been  to 
resort  to  the  more  strict  principle  of  former  times,  and  to  hold  the 
vessel  herself  subject  to  confiscation.  Two  cases  on  this  point  are, 
The  Edward,  Bartlet,^  and  The  HofFnung.^  In  the  former  of  these 
cases,  sonie  observations  passed  in  argument  and  in  the  judgment,  on 
the  quality  of  the  cargo,  which  was  wine  going  to  the  neighborhood 
of  Brest.  The  latter  was  a  pargo  of  wine,  also,  going  to  Morlaix. 
But  in  that  case  the  court  observed  only  on  the  nature  of 
the  voyage  *  between  the  enemy's  ports,  with  a  false  desti-  [  *  77  ] 
nation,  and  expressly  noticed  the  distinction  between  an 
open  and  colorable  destination,  and  the  necessity  of  adhering  to  the 
more  strict  principle  of  condemnation,  in  cases  aggravated  by  a  falsi- 
fication of  the  ship's  papers.  A  doubt  has  been  raised  as  to  the  com- 
petency of  a  Prize  Court  to  apply  confiscation,  as  it  is  termed,  in  thre 
way  of  penalty.  But  that  argument  has  more  than  once  been 
rejected  by  the  Court  of  Appeal ;  and  in  one  case,  more  particularly, 
when  the  late  Lord  Rosslyn  distinctly  observed  upon  it,  "  that  it  had 
at  all  times  been  the  practice,  and  must  in  some  measure  always 
attend  the  questions  which  a  Court  of  Prize  is  called  upon  to 
decide."  ^  As  to  the  concluding  argument,  that  Antwerp  is  a  free 
port,  and,  therefore,  distinguished  from  other  ports,  it  is  not,  in  point 
of  fact,  shown  in  what  manner  that  privilege  has  been  communi- 
cated. In  no  way,  however,  can  it  be  contended  that  the  private 
views  which  the  French  government  may  have  entertained  in  profes- 


*  Adm.  Rep.  toL  4,  p.  68.    Affirmed  by  Lords. 

«  Adm.  2d  April,  1805. 

»  The  French  Ordinances  have,  in  very  modern  times,  considered  the  destruction  of 
papers,  and  several  other  incidental  acts,  as  substantive  grounds  of  condemnation. 
From  an  extract  from  a  more  ancient  ordinance,  framed  apparently  for  the  Spanish 
Ketheriands,  and  printed  at  Brussels,  1624,  it  appears  that  the  55th  article  of  that 
ordinance  distinctly  proclaimed,  "  That  all  goods  appertaining  to  the  enemy  shall  bp 
good  prize,  although  found  in  the  ships  of  subjects,  friends,  or  allies ;  and  if  they  or 
any  d  them  shall  be  found  to  have  concealed  the  goods  of  the  said  enemy,  or  used  any 
plots  to  hinder  the  discovery  of  them,  all  which  appertain  to  them  who  have  coounitted 
the  said  fraud  shall  be  good  prize." 

In  a  prize  order  of  Charles  I.  in  this  country,  A.  D.  1627,  it  is  declared,  "  That 
foreigners'  attestations,  if  once  discovered  to  be  false,  shall  forever  after  be  looked  on 
as  not  to  be  credited  in  any  court" 
5* 
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sing  to  restore  that  port  to  its  ancient  splendor,  will  vary 
[  •  78  ]  the  principle  which  this  *  country  holds  itself  justified  in 
applying  to  the  ports  of  a  belligerent  country  generally,  and 
to  vessels  employed  in  carrying  on  the  coasting  trade  of  the  enemy. 

JunaMENT. 

Sir  W.  Scott.  Upon  the  facts  in  this  case,  there  is  no  reasonable 
ground  to  doubt  that  the  ship  was  engaged  in  carrying  on  the  coast- 
ing trade  of  the  enemy  with  false  papers.  All  the  documents  pur- 
port a  destination  to  Embden,  but  the  ship  is  admitted  to  have  been 
forcing  her  way  to  Antwerp,  and  for  the  purpose  of  delivering  her 
cargo  there.  To  allow  that  the  parties  could  justify  such  a  devi- 
ation by  the  pretence  of  a  subsequent  intention  taken  up  at  sea, 
would  enervate  every  rule  that  could  be  laid  down  respecting  the 
coasting  trade  of  the  enemy.  As  to  the  principle  itself,  I  confess  that 
the  impression  of  my  mind  has  always  been  agreeable  to  what  has 
been  stated  by  the  King's  Advocate,  "  that  the  carrying  on  the  coast- 
ing trade  with  fake  papers,  is  a  ground  of  condemnation,  according 
to  the  estabUshed  doctrine  of  this  court."  I  do  not  mean,  at  present, 
to  enter  into  a  discussion  of  the  principle  which  the  court  has  in 
many  instances  already  applied.  If  there  is  any  doubt  upon  the 
rectitude  of  that  principle,  it  will  be  a  great  satisfaction  to  my  mind 
to  see  it  corrected  by  the  decision  of  the  Superior  Court  Until  that 
is  done,  I  shall  not  be  disposed  to  depart  from  the  rule  upon  which 
the  court  has  hitherto  proceeded.  With  regard  to  the  distinction  that 
has  been  drawn  from  the  character  of  the  port  at  Antwerp,  I  see 
nothing  in  the  peculiar  regulations,  which  the  French  government 
may  have  wished  to  form,  for  the  commerce  of  that  port, 
[  *  79  ]  that  can  extend  *  to  neutral  ships  the  privilege  of  carrying 
on  the  coasting  trade  of  France  to  that  port,  on  any  other 
footing  relatively  to  foreign  states,  than  to  any  other  French  ports, 
acknowledged  as  such,  and  not  distinguished  by  any  singular  regula- 
tion whatever. 

Condemned. 
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The  Mars,  Murfey,  master. 

July  24,  1805.  ^ 

Farther  proof  of  ship  and  cargo,  not  allowed  to  parties  implicated  in  the  fraud  of  imposing 

a  false  destination.^ 

This  was  the  case  of  an  American  ship  and  cargo  taken  on  a 
voyage  from  Amsterdam  to  Batavia,  though  ostensibly  described  in 
all  the  ship's  papers  to  be  destined  to  Baltimore,  and,  in  a  letter  on 
board,  as  bound  to  Tranquebar. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Robinson — 
This  is  an  American  ship  which  sailed  from  Amsterdam,  as  appears 
by  the  ship's  papers,  bound  to  Baltimore  ;  but  as  the  master  states,  in 
the  former  parts  of  his  depositions,  to  Tranquebar.  After  the  exami- 
nation had  been  taken,  however,  but  before  the  master  was  repeated 
to  his  depositions,  he  begged  to  be  allowed  to  retract  his  former  repre- 
sentation, and  confessed  the  actual  destination  to  have  been  to  Batavia. 
That  account  is  farther  supported  by  the  evidence  of  another  witness. 
On  these  facts  there  can  be  no  doubt  that  this  ship  and  cargo  will 
be  subject  to  condemnation.  It  might  be  sufficient  to  consider  it  as 
the  case  of  a  voyage  to  the  colony  of  the  enemy  from  a  port  not  of 
the  country  of  the  shippers,  and  in  that  light  it  would  be  subject  to 
the  principle  which  has  been  laid  down  with  respect  to  the  colonial 
trade.  If  it  should  be  said  that  the  nature  of  the  trade  of  Batavia  is 
not  to  be  considered  on  the  same  footing  as  a  trade  to 
the  close  colonies  of  the  West  Indies,  *  still,  as  Batavia  is  [  *  80  ] 
part  of  the  territory  of  Holland,  a  voyage  from  Amsterdam 
to  that  settlement,  with  false  papers,  would  come  under  the  descrip- 
tion of  a  voyage  in  the  coasting  trade  of  the  enemy  with  false  papers. 
But  there  is  also  another  principle  which  will  effect  this  case  with  con- 
demnation. In  The  Rosalie  and  Betty ,2  the  returned  cargo  of  a  ship- 
ment sent  from  France  to  the  Isle  of  France  with  false  papers,  was  held 
subject  to  condemnation,  on  the  ground  that  the  proof  of  property 
being  defective,  farther  proof  would  not  be  allowed  to  persons  * 
already  convicted  of  a  fraud  in  the  former  part  of  this  same  transac- 
tion. In  the  present  case,  it  is  impossible  to  deny  that  a  shipment 
from  the  mother  country  to  the  settlement  of  the  enemy  must  be  a 
case  for  farther  proof ;  if  that  is  requisite,  the  court  will  not,  under 


1  [The  Carolina,  3  C.  Bob.  76.]  «  2  Adm.  Rep.  848. 
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the  precedent  of  the  case  cited,  hold  it  to  be  a  privilege  to  which 
parties  convicted  of  a  falsification  of  the  necessary  documents  iu  ^Jie 
immediate  voyage  under  consideration,  can  safely  be  adiuiited. 

Cfn  the  part  of  the  claimants,  Laurence.  There  is  no  reason  to 
doubt  that  the  declaration,  which  the  master  has  made,  of  a  destina- 
tion to  Batavia,  proceeded  from  conscientious  motives,  and  that  it 
discloses  the  truth  of  the  transaction.  So  far  as  his  credit  is  affected, 
therefore,  it  is  rather  strengthened  than  impeached  by  this  disclosure, 
and  there  is  no  reason  to  disbelive  the  account  which  he  gives  of  the 

other  parts  of  the  transaction.     As  to  the  question  of  pro- 
[  •  81  ]  perty,  he  speaks  *  with  great  confidence,  and  from  the  best 

source  of  information,  that  the  property  actually  belonged 
to  the  claimant  in  America,  and  that  it  was  derived  from  the  pro- 
ceeds of  an  outward  cargor,  which  had  come  from  Baltimore  to 
Amsterdam.  There  is  no  room  to  doubt,  therefore,  as  to  the  actual 
property  of  the  ship  and  cargo ;  and  if  the  ordinary  practice  of  the 
court  should  require  farther  proof  to  remove  the  little  suspicion  that 
may  arise  on  the  destination,  and  from  the  interference  of  the  agents 
at  Amsterdam,  there  is  no  doubt  that  satisfactory  proof  can  be  sup- 
plied. Upon  what  principle  then  can  it  be  said  that  the  claimant 
should  not  be  admitted  to  give  farther  proof  ?  Is  it  to  be  contended 
that,  if  an  agent  has  been  guilty  of  falsification,  the  owners  are,  there- 
fore, to  be  excluded  from  giving  evidence  of  their  property  ?  It  can 
only  be  by  some  imputation  on  their  own  veracity  that  they  can  be 
declared  incompetent  to  make  faith  in  a  court  of  justice.  If  their  pro- 
perty is  to  be  implicated  in  the  consequences  of  a  falsification  proved 
against  the  master,  it  is  necessary  at  least  that  they  should  be  affected 
with  a  privity  in  the  fraud.  In  the  present  evidence  there  is  nothing  to 
affect  them.  It  appears  that  they  had  sent  a  cargo  of  coffee  and 
other  articles  to  Amsterdam,  and  had  given  directions  for  a  returned 
cargo  to  Baltimore.  A  change  of  intention  took  place  in  consequence 
of  information  that  those  articles  would  sell  well  at  Tranquebar,  and 
a  letter  is  produced,  containing  full  instructions  to  the  master  to  go 
to  Tranquebar,  and  from  thence  to  Calcutta.  This  is  the  only  charge 
imputable  to  the  owners.     If,  beyond  this,  the  agents  in  Holland 

should   have  ingrafted  on  their  [schemes  a  speculation  to 
[  •  82  ]  Batavia,  it  is  a  *  possible  case  of  fraud  in  the  enemy  agent, 

which  the  court  would  be  tender  of  fixing  on  a  neutral  mer- 
chant in  a  distant  part  of  the  world,  who  was  under  the  necessity  of 
reposing  confidence  in  agents  in  Europe.  In  the  application  of  a 
rule  of  evidence,  which  points  more  to  the  veracity  of  the  persons 
from  whom  the  proof  is  to  come,  than  to  the  acts  of  their  agents,  the 
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court  will  not  deny  them  the  liberty  of  giving  an  account  of  their 
own  conduct  in  opposition  to  that  of  their  agents,  or  affect  thera  \^dth 
the  forfeiture  of  very  valuable  property,  as  a  direct  and  immediate 
penalty  for  the  malfeasance  of  persons  employed  by  them  as  their 
agents  in  Europe.  The  court  will  not  deny  the  parties  the  benefit  of 
farther  proof.  As  to  some  other  topics  which  have  been  introduced, 
the  nature  of  the  trade  to  Batavia  is  so  difierent,  either  from  the 
domestic  regulations  of  the  coasting  trade  between  the  ports  of 
Europe,  and  from  the  closer  and  more  restricted  character  of  the 
colonial  trade  in  the  West  Indies,  that  arguments  drawn  from  ihe 
analogy  of  principles  relating  to  those  branches  of  commerce  cannot 
be  applied  to  this  case.  On  that  ground  it  is  unnecessary  to  say 
more  at  present,  since,  if  any  doubt  should  be  entertained  on  that 
head,  it  can  only  operate  to  reserve  the  case  for  the  result  of  inquiries, 
which  have  been  directed  to  be  made  in -other  cases,  respecting  the 
particular  nature  of  the  trade  to  Batavia  in  time  of  peace. 

In  reply,  the -Kt/2g^5  Advocate  and  Robinson — The  case  is  now 
reduced  to  a  very  narrow  compass;  the. fact  of  a  false  destination  is 
admitted,  and  the  necessity  for  farther  proof  is  not  denied.  The 
whole  argument  turns  on  the  responsibility  of  the  principal 
•  for  the  acts  of  his  agents,  and  on  a  representation  of  the  [  *  83  ] 
hardship  of  imputing  to  him  the  consequences  of  a  false- 
hood, which,  it  is  said,  may  have  originated  with  the  persons 
at  Amsterdam.  The  rule  of  law  on  this  point  is  distinct  and  familiar 
to  every  system  of  jurisprudence ;  it  is,  besides,  vindicated  against 
any  charge  of  injury  and  hardship,  by  considering  that  if  a  case  can 
be  supposed  to  occur,  in  which  the  fraud  is  imputable  only  to  the 
agent  exceeding  the  power  confided  to  him,  it  is  an  act  of  injustice, 
for  which  the  principal  must  be  entitled  to  a  legal  remedy  against 
him.  In  the  present  instance,  however,  it  will  be  a  satisfaction  to  the 
court  to  perceive  that  there  is  as  little  danger  of  affecting  the  princi- 
pal for  the  unauthorized  act  of  a  mere  agent,  as  can  present  itself  in 
any  case ;  since  the  evidence  affords  abundant  reason  to  suppose  that 
the  whole  transaction  either  originated  with  the  claimant  in  America, 
or  was  concerted  in  communication  with  him.  The  cargo  appears 
to  have  been  assorted  by  the  principal  in  America,  as  the  instructions 
of  the  master  direct  him  to  go  to  Amsterdam  and  take  a  cargo 
which  was  to  be  prepared  for  him,  according  to  orders  already  given. 
Whatever  inference  arises,  therefore,  from  the  nature  of  the  articles, 
from  their  apparent  fitness  for  the  markets  of  the  east,  and  from  their 
unfitness  for  the  market  of  America,  it  is  to  be  referred  entirely  to 
the  act  of  the  principal  himself.     It  will  appear  farther  by  that  letter, 
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that  the  trust  reposed  in  these  persons  in  Amsterdam  was  committed 
to  them  by  the  principal  f  they  were  not  persons  chosen,  as  it  some* 
times  happens  in  cases  of  emergency,  by  the  master,  in  a 
[  •  84  ]  foreign  port ;  they  were  the  confidential  agents  *  of  the  princi- 
pal, and,  as  such,  on  all  general  reasoning,  must  be  taken  to 
be  more  competent  to  bind  him  by  their  acts,  and  less  likely  to  trans- 
gress the  limits  of  a  commission  intrusted  to  them.  It  appears, 
farther,  by  another  letter  found  on  board,  which  is  now  represented 
as  the  authority  for  the  change  of  destination  from  Baltimore  to  Tran- 
quebar,  that  the  intention  was  taken  up  in  consequence  of  some  com- 
munication as  to  the  fitness  of  the  cargo  for  that  market.  From 
whence  is  this  information  likely  to  have  come  but  from  the  agents 
in  Amsterdam  ?  If  the  suggestion  of  the  change  to  Tranquebar  pro- 
ceeded from  them,  the  adventure  to  Batavia,  which  appears  to  have  been 
that  which  was  acted  upon,  would  in  all  probability  be  suggested  at 
the  same  time.  If  the  nature  of  the  deviation  is  considered,  it  cannot 
be  believed  that  an  agent  would  take  on  himself  to  counteract  so 
directly  all  the  provisions  of  his  employer ;  since  it  is  not  a  trifling 
substitution  of  one  port  for  another,  nearly  contiguous  and  of  the 
same  country.  The  owner,  in  the  letter  produced,  lays  down  a  plan 
to  be  executed  on  his  credit  in  the  Danish  and  English  settlements  in 
India,  and  informs  the  master  that  he  would  arrange  measures  for 
his  reception  there,  which  could  not  be  done  but  by  means  of  an 
extensive  correspondence ;  yet  all  this  scheme  is  set  aside  at  once, 
without  any  apparent  reason,  and  without  any  adequate  authority, 
unless  we  suppose  that  the  real  interest  of  the  adventure  resided  in 
the  persons  in  Amsterdam.  The  suggestion  of  hardship,  therefore,  in 
this  case,  if  it  could  in  any  instance  avail  against  the  principle  of 
law,  is  efiectually  removed  by  the  necessary  conclusion  that 
[  •85  ]  the  fraud  cannot  have  proceeded  •from  the  persons  in  Am- 
sterdam, without  the  privity  and  acquiescence  of  the  claimant 

Judgment. 
Sir  W.  Scott.  This  is  the  case  of  an  American  ship,  or  of  a  vessel 
documented  as  such,  and  furnished  with  an  American  register,  which 
came  to  Amsterdam,  and  there  took  on  board  an  assorted  cargo, 
which  was  to  have  been  delivered  at  Batavia.  It  appears  also,  from 
the  depositions,  that  the  vessel  had  been  engaged  in  the  same  course 
of  trade  on  a  former  voyage ;  "  that  on  the  last  voyage  she  had  gone 
from  Baltimore  to  Amsterdam,  and  from  thence  to  Batavia,  where 
she  took  a  cargo  of  coffee,  and  proceeded  to  Baltimore,  where  her 
cargo  was  landed,  and  afterwards  reshipped,  and  delivered  at  Amster- 
dam, where  that  voyage  was  ended ;  and  the  present  cargo  was  taken 
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on  board,  destined,  according  to  the  ship's  papers,  for  Baltimore,  in 
America."     It  is  a  cargo  of  assorted  articles,^  apparently  not  very 
well  adapted  to  the  American  market,  but  rather  snch  as  are  usually 
selected  for  an  adventure  to  the  East  Indies.     This  appears,  even 
from  a  letter  of  the  owner  of  the  12th  of  April,  in  which  he  informs 
the  master,  <<  that  information  had  reached  him  that  such  articles 
would  answer  well  at  Tranquebar ;"  and  I  perfectly  agree  with  an 
observation  which  has  been  made,  that  that  letter  leads,  by  inevitable 
consequence,  to  a  supposition,  that  there  had  been  some  correspond- 
ence  or  communication  to  this  effect,  between  the  claimant 
and  the  agents  in  Amsterdam.     The  vessel  sailed,  with  *this  [  *  86  ] 
letter  on  board,  expressing  a  destination  to  Tranquebeur ;  but 
it  appears  that  she  was,  in  fact,  not  going  to  that  port,  but  that  the 
cargo  was  to  have  been  delivered  at  Batavia. 

On  this  part  of  the  case  it  is  impossible  not  to  observe,  that  it  was 
a  very  blamable  conduct,  even  supposing  Batavia  to  have  been  out 
of  the  case,  to  sail  with  a  false  representation  of  the  voyage  in  the 
ship's  papers.  The  destination  is  a  fact  so  proper  to  be  known,  for 
every  purpose  of  justification  to  the  belligerent  cruiser,  and  of  conve- 
nience and  protection  to  the  neutral  claimant,  that  if  the  voyage  is 
changed  from  the  original  intention  before  the  ship  sails,  it  should  be 
notified  in  the  ship's  papers,  and  not  be  left  to  be  disclosed  only  by  a 
private  letter  on  board,  whilst  a  different  voyage  remains  standing 
in  all  the  papers,  which  describe  it  as  a  voyage  to  Baltimore,  though 
I  must  believe  that  it  never  was  intended  that  the  vessel  should  go 
there. 

Taking  the  case,  then,  on  the  lowest  footing,  on  which  the  rule  is 
settled,  as  to  the  penal  consequences  of  such  a  conduct,  that  it  will 
preclude  the  parties  from  giving  farther  proof,  (if  that  should  be 
necessary,)  is  it  a  case  that  requires  farther  proof  or  not  ?  As  to  the 
cargo,  it  cannot  be  denied  that  farther  proof  is  necessary ;  because, 
as  to  the  master's  representation  of  the  property,  "  that  it  was  going 
for  the  account  and  risk  of  the  owners  of  the  ship,"  his  testimony  on 
that  point  must  be  taken,  together  with  his  other  assertions,  <<  that  it 
was  going  to  Tranquebar."  It  is  impossible  to  separate  these  parts 
of  the  same  testimony,  and  to  say,  that  the  necessity  for  farther  proof, 
as  to  a  cargo  put  on  board  at  Amsterdam,  and  not  sup- 
ported by  a  *  credible  verification  of  the  master,  must  not  [  *  87  J 
strike  every  rational  person. 


*  Iron,  wine,  beer,  gin,  waters,  glass  ware,  tobacco'pipes,  woollens,  hats,  oils,  brushes, 
provisions,  cards,  and  sundries. 
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With  respect  to  the  ship,  the  necessity  of  giving  further  proof  on 
that  part  of  the  case,  may  not  be  so  apparent,  as  it  was  an  American  • 
built  ship ;  but  she  had  run  but  for  a  short  time,  and  very  much  in 
Dutch  occupation.  The  only  voyage  which  she  had  made  before  had 
been  in  a  course  of  Dutch  trade  similar  to  that  in  which  she  was 
engaged  in  the  present  voyage ;  and  if  I  advert  to  the  suggestion 
advanced  in  argument,  that  these  persons  in  Amsterdam  may  have 
taken  on  themselves  the  management  of  the  vessel,  and  may  have 
sent  her  to  Batavia  immediately  from  their  own  ports,  in  opposition 
to  the  professed  intention  of  the  owner,  does  not  that  dominion, 
exercised  over  the  ship  contrary  to  the  will  of  the  ostensible  pro- 
prietor, raise  a  reasonable  suspicion  of  Dutch  interests  in  the  ship 
herself  ?  The  very  hypothesis  introduces  a  suspicion  of  Dutch  con- 
nection, and  renders  it  necessary  to  order  farther  proof,  even  as  to  the 
vessel. 

Then,  if  feurther  proof  is  necessary,  let  us  see  from  what  sources  it 
may  be  expected  to  be  supplied.  From  the  claimants  in  America, 
it  is  said ;  and  it  is  represented  to  be  a  great  hardship  to  affect  them 
as  principals  by  the  act  of  their  agents.  Whatever  the  hardship 
may  be,  I  fear  the  rule  of  law  is  so  established,  that  the  principal  is 
answerable  for  the  acts  of  his  agent,  not  only  civilly,  but  penally,  to 
the  amount  of  the  property  intrusted  to  his  care.^  It  would  indeed 
be  impossible  for  a  Court  of  Prize  to  affect  the  proprietor  in  any 
other  way ;  and  whatever  the  apparent  hardship  may  be,  it  is  very 
much  softened  by  recollecting  that  if  he  has  sustained  any 
[  •  88  ]  injury  by  the  fraudulent  and  *  unauthorized  acts  of  his 
agent,  he  will  be  entitled  to  his  remedy  against  him.  But 
how  stands  the  fact  ?  I  am  of  opinion  that  the  whole  fraud  was 
concerted  with  the  owner,  that  the  cargo  was  assorted  originally  for 
the  East  Indies,  and  that  the  letter  put  on  board,  purporting  a  change 
of  intention  for  Tranquebar,  was  framed  and  fabricated  only  for  the 
purpose  of  color  and  disguise.  It  is  impossible  that  the  Dutch  mer- 
chants could  have  taken  upon  themselves  to  alter  the  voyage,  and  to 
make  so  material  a  change,  without  having  an  interest  in  the  trans- 
action themselves,  or  without  apprising  the  asserted  proprietor  in 
America  of  what  they  were  intending  to  do.  The  letter  which  has  been 
produced  must  have  come  accompanied  with  some  other,  approving 
the  change,  if,  indeed,  the  destination  to  Batavia  is  a  change,  and  is 
not  rather  to  be  taken  as  the  original  plan  of  the  voyage.  Under 
these  considerations,   I  am   of  opinion,  that  this  case  does  come 


1  [The  United  States  v.  The  Malek  Adhel,  2  How.  S.  C.  Bep.  87.] 
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under  the  ordinary  rule  as  to  the  ship,  as  well  as  to  the  cargo ;  that 
farther  proof  is  necessary,  and  that  it  is  not  a  case  in  which  the 
parties  are  entitled  to  supply  it 


The  Dorothy  Foster,  Sowden,  master. 

Jnlj  24, 1805. 

SalyHge.    Freight  indoded ;  when  the  voyage  is  commenced,  and  the  freight  is  in  the  oowRM 

of  being  earned.^ 
[A  sloop  in  sight,  bafr  becalmed,  held  not  entitled  to  share  in  military  salvage.] ' 

This  was  the  case  of  a  British  vessel  that  had  sailed  from  Savan- 
nah le  Mar,  in  Jamaica,  to  Bluefields,  in  order  to  join  convoy  for 
England,  and  was,  in  the  course  of  that  navigation,  captured  by  a 
French  privateer,  and  recaptured  by  persons  who  put  oflF  in 
a  boat  from  *the  shore.     A  claim  of  joint  salvage  was  [  *  89  ] 
advanced  on  behalf  of  a  sloop  that  was  in  sight,  coming 
from  Savannah  le  Mar,  but  becalmed,  and  incapable  of  getting  up. 
The  pretensions  of  the  different  salvors  ha\dng  been  set  forth,  the 
principal  question  turned  upon  the  quantum  of  the  property  liable  to 
the  payment  of  salvage,  whether  the  freight  was  to  be  included  in 
that  estimate,  nnddt  the  circumstances  of  the  present  case. 

On  the  part  of  the  recaptors,  the  King^s  Advocate^  and  Bwdbey^ 
contended —  That  the  voyage  must  be  held  to  have  commenced ;  that 
the  ship  had  sailed  from  her  clearing  port,  and  although  she  was  pro- 
ceeding to  Bluefields  for  the  purpose  of  joining  convoy,  such  a  pro- 
visional destination  could  not  be  taken  as  a  suspension  of  the 
commencement  of  the  voyage,  since  it  might  happen  in  proportion 
to  the  danger  that  was  to  be  apprehended,  that  the  precaution  of 
taking  convoy  would  be  adopted  at  very  difierent  periods  in  different 
voyages ;  that  the  act  of  sailing  was  such  an  inception  as  would 
have  given  effect  to  any  insurances  that  that  had  been  made ;  and 
that  it  was  to  be  considered  for  every  purpose  as  an  actual  com- 
mencement of  the  voyage. 

On  the  part  of  the  owners,  Laurence  and  Adams  contended —  That 


*  [See  The  Progreae,  1  Edw.  283.]  ■  [But  see  The  Sparkler,  1  Dodaon.] 
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salvage  was  not  to  be  given  for  the  freight,  since  the  actual  voyage 
or  progress  towards  the  port  of  destination  had  not  commenced ;  that 

the  principle  of  salvage  was  to  be  applied  only  to  property 
[  *  90  ]  actually  saved,  and  not  to  contingent  earnings  'that  might 

afterwards  accrue  from  it ;  that  the  voyage  to  England  could 
not  be  said  to  have  commenced,  as  the  vessel  was  only  on  her  course 
to  join  the  convoy  at  Biuefields ;  that  it  was  immaterial  to  inquire 
whether  insurance  would  have  attached  or  not,  since  that  was  a  mat- 
ter of  contract  merely,  and  would  depend  upon  the  terms  of  the  policy. 
An  insurance  might  run  from  the  time  of  shipment,  and  whilst  the 
vessel  lay  in  port;  but  the  rules  which  govern  contracts  of  that 
nature,  could  be  no  guide  for  the  court,  in  considering  whether  or 
not  a  salvage  service  had  been  effected  as  to  the  freight  in  this 
instance. 

Judgment. 

Sir  W.  Scott.  There  are  two  questions  in  this  case ;  one  relating 
to  the  salvors,  the  other  to  the  amount  of  the  property  on  which 
salvage  is  to  be  decreed.  ^  As  to  the  first,  it  appears  from  the  evidence 
of  persons  who  are  entirely  disinterested,  that  the  crew  of  the  sloop 
could  not  have  effected  the  recapture,  since  that  vessel  had  been 
separated,  and  was  becalmed,  and  could  not  have  got  up.  However 
active  their  intentions  might  have  been,  the  wind  did  not  favor  their 
exertions.  The  actual  captors  were  those  who  came  off  in  a  boat 
from  the  shore,  by  whose  approach  the  instant  terror  was  occ^ioned 
that  intimidated  the  French,  and  compelled  them  to  quit  their  prize; 
these  persons  must  therefore  be  pronounced  to  be  the  sole  salvors. 

As  to  the  second  question,  whether  a  salvage  is  due  on  the  freight, 
that  will  depend  on  another  question  of  fact,  whether  the 
[  *  91  ]  freight  was  in  a  course  of  *  being  earned ;  because  I  cannot 
go  the  length  of  holding  that  it  would  be  sufficient  that  the 
ship  was  enabled  to  earn  freight  by  the  act  of  capture.  If  a  vessel 
had  been  cut  out  of  port,  and  had  been  afterwards  recaptured,  it 
could  not  be  contended,  I  conceive,  that  salvage  would  be  due  on 
the  freight  accruing  on  the  following  voyage.  Therefore  the  question 
recurs,  whether  the  freight  in  thb  instance  was  in  a  course  of  being 
earned.  The  court,  in  giving  salvage  on  freight,  makes  no  separa- 
tion as  to  minute  portions  of  the  voyage.  K  a  commencement  has 
taken  place,  and  the  voyage  is  afterwards  accomplished,  the  whole 
freight  is  included  in  the  valuation  of  the  property  on  which  salvage 
is  given.  Then  was  the  ship  in  a  course  of  earning  freight?  Had 
she  commenced  her  voyage  ?  As  far  as  I  can  collect  from  the  affi- 
davits, the  voyage  was  commenced.     The  ship  had  sailed  bota 
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Savannah  le  Mar,  in  Jamaica,  and  was  going  to  Bluefields,  another 
port  of  that  island,  for  the  purpose  of  joining  convoy.  She  might  be 
under  engagement  to  call  for  convoy,  and  yet  be  in  itinere,  as  to  her 
own  voyage.  Considering  that  the  commencement  had  taken  place, 
and  that  the  voyage  was  afterwards  successfully  terminated,  and  that 
the  court  is  not  in  the  habit  of  giving  salvage,  pro  raid  UineriSj  I  am 
of  opinion  that  the  case  does  come  fairly  within  the  general  rule, 
and  that  the  freight  should  be  included.  One  sixth  given  on  ship, 
cargo,  and  freight     Total  value,  25,000Z. 


•  The  Frau  Margaretha,  Struer,  master.         [  *  92  ] 

Jaly  25,   1805. 

Contraband.  Batch  cheeso  to  Qaimper,  if  contraband.  Distinction  from  tho  case  of  the  Jonge 
Margaretha.    Farther  proof  of  property. 

This  was  the  case  of  a  cargo  of  Dutch  cheese  taken  on  a  voyage 
from  Amsterdam  to  Quimper. 

On  the  part  of  the  captors,  the  King^s  Advocate  argued  —  That 
cheese  of  this  quality  had,  in  the  decisions  ^  of  the  late  war,  been 
condemned  as  contraband,  when  going  to  Brest ;  that  Quimper  waa 
in  the  immediate  vicinity  of  Brest,  and  that  a  destination  to  Quim- 
per,  whether  real  or  ostensible,  could  not  be  considered  in  any  other 
light  than  as  an  actual  destination  to  Brest,  under  a  mask  to  protect 
these  articles  in  their  course  to  the  naval  arsenal  of  the  enemy. 

Judgment. 

Sir  W.  Scott.  A  destination  to  Quimper  cannot,  I  think,  be 
considered  as  such  an  identical  destination  with  a  voyage  to  Brest  as 
to  bring  this  cargo  under  the  authority  of  the  case  ^  which  has  been 
relied  on.  I  am  not  disposed  to  hold  that  these  articles,  on  this  desti- 
nation, are  so  cleatly  contraband,  though  certainly  very  near  it,  as  to 
preclude  the  claimant  from  giving  further  proof  of  the  property. 

Farther  proof  ordered. 


^  JoDge  Margaretha,  1  Adm.  Bep.  p.  189. 
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I  *  ^  ]       *  The  Lbifde  and  Jacobine,  Croes,  master. 

July  25,  1805. 
Practice.    Style  of  monition,  &c 

This  was  a  case  on  the  effect  of  a  monition  to  deliver  np  the 
cargo,  to  which  a  return  had  been  made  that  the  party  had  not  the 
caigo  in  his  possession. 

The  King^s  Advocate  contended  —  That  the  return  was  not  suffi- 
cient, and  moved  the  court  to  grant  an  attachment,  on  a  suggestion 
that  it  was  now  admitted  that  the  cargo  had  been  sold  by  the  party, 
and  that  the  possession  of  the  proceeds  was  to  be  taken  as  equiva- 
lent to  the  possession  of  the  cargo. 

The  Court  observed  —  The  terms  of  the  monition  might  have 
expressed  "  the  proceeds,  as  well  as  the  goods."  The  present  instru- 
ment has  been  confined  solely  to  the  cargo ;  it  would,  therefore,  be 
too  much  to  extend  the  construction  to  the  effect  of  granting  an 
attachment ;  it  will  be  more  advisable  that  another  monition  should 
be  taken  oat  as  to  the  proceeds. 

So  decreed. 


•*  The  Zelden  Rust,  Rozenna,  master. 

July  26,  1805. 

Coatrabind.    Dntch  cheese,  to  Coranna,  condemned.    Distinction  from  The  Fnui  Mu]^ 

rctha. 

This  was  the  case  of  a  cargo  of  Dutch  cheese  taken  on  an  asserted 
destination  from  Amsterdam  to  Corunna. 

[  •  94  ]       •  On  the  part  of  the  captors  —  A  joint  affidavit  was  pro- 
duced from  the  storekeeper  of  his  Majesty's  yards  at  Yar- 
mouth, and  a  dealer  in  articles  of  this  kind,  which  described  the 
cheese  to  be  fit  for  naval  stores,  and  such  as  is  usually  served  on 
board  French  and  Spanish  ships  of  war. 

On  these  facts,  the  King's  Advocate  argued — That  a  destination 
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to  Corunna  was,  in  fact,  a  destination  to  Ferrol,  since  those  ports 
were  both  in  the  same  bay,  and  so  situated  as  to  render  it  impossible 
to  prevent  supplies  from  going  immediately  to  Ferrol,  for  the  use  of 
the  Spanish  navy,  if  they  were  permitte4  to  enter  the  bay  unmo- 
lested, on  an  asserted  destination  to  Corunna. 

On  the  part  of  the  claimant,  it  was  contended  —  That  Corunna 
was  not  a  port  of  naval  equipment,  and  that  this  case  was  entitled 
to  the  same  considerations  as  were  applied  to  The  Frau  Margaretha.^ 

Judgment.  * 

Sir  W.  Scott.  It  certainly  has  been  held  by  the  court,  that 
cheese,  going  to  a  place  of  naval  equipment,  and  fit  for  naval  use, 
is  contraband.  As  to  the  quality  of  the  cheese,  in  this  instance,  there 
is,  I  think,  sufficient  to  satisfy  the  court,  from  the  representation  given 
of  it  by  a  person  conversant  with  this  particular  article,  in  the  way  of 
his  trade,  and  by  another  person  who  is  employed  in  the  capacity  of 
storekeeper  at  Yarmouth.  The  quality  may,  therefore,  be  fairly 
assumed  on  the  declaration  of  their  judgment;  and,  if  going  to  a 
place  of  naval  equipment,  it  will  fall  under  the  rule  of  law  that  has 
been  applied  to  other  cases. 

•  Corunna  is,  I  believe,  itself  a  place  of  naval  equipment  [  *  95  ] 
in  some  degree ;  and  if  not  so  exclusively,  and  in  its  promi- 
nent character,  yet,  from  its  vicinity  to  Ferrol,  it  is  almost  identified 
with  that  port.  These  ports  are  situated  in  the  same  bay,  and  if  the 
supply  is  permitted  to  be  imported  into  the  bay,  it  would,  I  conceive, 
be  impossible  to  prevent  it  from  going  on  immediately,  and  in  the 
same  conveyance,  to  Ferrol.  There  is,  in  this  respect,  a  material 
difference  between  the  present  case  and  the  case  which  happened  yes- 
terday, of  similar  articles  going  to  Quimper.  That  port,  though  in 
the  vicinity  of  Brest,  is  situated  on  the  opposite  side  of  a  projecting 
headland,  or  promontory,  so  as  not  to  admit  of  an  immediate  com- 
munication, except  by  land  carriage.  Without  meaning  to  interfere 
with  the  principle  of  that  decision,  I  think  myself  warranted  to  con- 
sider this  cargo,  on  the  present  destination,  as  contraband,  and,  as 
such,  subject  to  condemnation. 

Condemned. 


1  Supra,  p.  92. 
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The  Printz  Henrick  Von  Preussen,  Sepbes,  master. 

August  1,  1805. 

Monition  to  distribute  under  act,  27th  June,  1805,  S  7.  Qucere,  if  an  agent  is  justified  in 
delaying  distribution  to  cover  the  accounts  of  another  unsuccessful  capture  made  hj  tibe 
same  ship. 

This  was  the  case  of  a  motion  on  a  return  to  a  monition  which 
had  been  taken  out  on  the  part  of  the  petty  oflScers  and  crew  of- his 
Majesty's  ship  The  Spitfire,  against  Mr.  IVTAdam,  the  agent,  calling 
on  him  "  to  exhibit  his  account  on  oath  in  the  registry  of  the  court, 
within  fifteen  days  after  service  of  the  monition,  and  to  proceed  to 
the  immediate  distribution  of  that  part  of  the  proceeds  belonging  to 
the  ofiicers  and  crew  of  The  Spitfire,  and  certify  to  the  judge 
[  •  96  ]  that  he  had  so  done.  The  return  set  forth  *  that  The  Spit- 
fire having,  in  the  month  of  April,  1801,  in  company  with 
his  Majesty's  ship  of  war  Renard,  captured  the  prize,  the  usual  pro- 
ceedings were  had  in  this  court  and  in  the  Court  of  Appeal,  until  the 
14th  of  November,  1803,  when,  no  libel  being  given  on  the  part  of 
the  claimant,  the  inhibition  was  decreed  to  be^  relaxed ;  that  after  the 
settlement  of  the  cause,  the  agents  for  The  Renard  drew  up  a  state- 
ment of  the  account,  and  Mr.  M'Adam  paid  to  them  the  sum  of 
2,768/.  2s.  8JJ.,  the  proportion  of  the  proceeds  due  to  The  Renard, 
leaving  in  his  hands  the  sum  of  2,909/.  I65.  6^  as  the  proportion 
belonging  to  The  Spitfire  ;  that  in  December,  1800,  The  Spitfire  cap- 
tured a  vessel  called  The  Vrow  Elizabeth,  Ackerman,  master,  and 
brought  her  to  Falmouth ;  and,  having  commenced  proceedings  in  the 
High  Court  of  Admiralty,  the  ship  and  cargo  were  claimed ;  that  on 
the  5th  of  March,  1801,  the  ship  was  restored,  and  on  the  16th  of 
February,  1802,  the  cargo  was  also  restored ;  that,  having  been  pre- 
viously sold  under  the  authority  of  the  court,  the  net  proceeds  amount- 
ed to  only  the  sum  of  30/.  5s.  Id.^  which  the  claimant  refused  to  accept 
as  a  restitution ;  and  having  insisted  on  a  compensation  from  the 
captors  for  the  damage  sustained  by  the  cargo,  the  same  was  referred 
to  the  registrar  and  merchants  to  report  thereon ;  that  Mr.  M'Adam 
was  only  then  very  lately  made  acquainted  with  the  extent  of  the 
claimant's  demand ;  and  that,  according  to  the  account  rendered  into 
court  on  the  11th  of  December,.1802,  the  value  of  the  cargo  was  esti- 
mated at  445/.  3^.  9i.,  and  that  he  was  only  the  day  before  advised 
that  the  registrar  and  merchants  did,  on  the  7th  of  May, 
[  •  97  ]  •  1805,  make  their  report  thereon,  but  that  he  was  not  then 
informed  of  the  amount  of  the  expenses  incurred  in  that 
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cause.  In  a  farther  certificate  of  the  distribution,  dated  the  26th  of 
July,  1805,  it  was  stated,  "  that,  in  pursuance  of  a  notice  in  the  Lon*- 
don  Gazette  of  the  25th  of  May  last,  the  agent's  son  did,  on  the  28th 
of  June,  pay  unto  all  the  parties,  officers  and  seamen,  who  were  enti- 
tled, and  who  personally  called  for  the  same,  their  several  proportions 
of  the  proceeds ;  and  that,  on  the  12th  of  July,  he  paid  to  their 
agents  and  attorneys,  who  called  for  the  same,  and  produced  legal 
authorities,  the  several  proportions  due  to  them,  and  that  there  only 
remained  in  his  hands  about  700/.,  which  he  was  ready  to  pay." 

In  support  of  the  monition,  the  King^s  Advocate.  Condemnation 
in  this  case  passed  in  May,  1801.  It  is  true  that,  an  appeal  was 
entered,  but  it  was  not  prosecuted,  and  the  inhibition  was  relaxed 
10th  November,  1803.  The  agent,  nevertheless,  retained  the  proceeds 
to  the  amount  of  2,090Z.  for  several  months,  under  an  excuse  that  in 
some  other  case  belonging  to  the  same  vessel,  the  proceeds  of  that  cap- 
ture would  not  be  sufficient  to  make  restitution.  It  is  of  great  impor- 
tance to  resist  such  a  plea,  since,  if  it  can  avail  in  law,  it  will  render 
the  provisions  of  the  act  of  parliament  perfectly  nugatory.  It  is  not  a 
justifiable  excuse  for  delay,  in  one  instance,  to  say  that  there  are 
accounts.outstanding  of  other  prizes  taken  by  the  same  ship.  The  crew 
may  either  in  whole  or  in  part  not  be  the  same ;  it  is  material,  there- 
fore, that  the  court  should  discountenance  such  plea,  which,  by  resort- 
ing to  the  complicated  accounts  of  other  captures,  would 
render  *  the  regulations  of  the  act  of  no  efliect.  On  the  facts,  [  *  98  ] 
the  futility  of  the  excuse  will  appear  by  the  particular  items 
of  the  account  In  the  outstanding  account  of  the  unsuccessful  cap- 
ture, the  whole  demand  of  the  claimant  was  only  330/.  of  which  30/.  is 
admitted  to  have  been  provided  from  the  proceeds.  There  was  evi- 
dently, therefore,  no  reason  for  the  detention  of  so  large  a  sum  for 
restitution  in  the  other  case,  if  that  could  in  law  be  deemed  a  legal 
excuse. 

On  the  other  side,  Ltmrence.  The  monition  calls  on  the  agent  to 
pay  in  the  money,  or  proceed  to  distribution,  which  'has  been  in  effect 
complied  with,  as  an  advertisement  has  already  been  inserted,  and 
the  distribution  has  been  made  of  the  whole  sum,  except  700/.  which 
the  agent  was  also  ready  to  pay.  This  explanation  would,  it  is 
apprehended,  have  been  satisfactory  to  the  parties,  if  they  had  called 
upon  the  agent  personally  in  the  first  instance.  Instead  of  giving 
him  that  opportunity,  they  have  brought  him  somewhat  vexatiously 
before  the  court  Until  the  end  of  1803,  the  interest  in  the  present 
prize  was  altogether  suspended  by  an  appeal.     When  that  was  con- 
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eluded,  the  accounts  of  another  capture  were  unsettled;  on  which  a 
very  important  question  presents  itself,  Whether  it  is  not  allowable 
to  connect  the  two  accounts,  so  as  to  provide  for  the  indemnification 
of  the  commanding  officer,  at  whose  risk  the  expenses  are  incurred  ? 
It  would  indeed  be  a  ruinous  system  to  hurry  on  the  distribution 
of  successful  captures  to  the  common  mariners,  and  to  leave  the  cap- 
tain responsible  for  the  result  of  other  captures,  which  may 
[  •  99  ]  have  been  made  by  the  same  ship's  company,  and  *  which 
may  be  depending  at  the  same  time.     Additional  expense 
would  also  arise  from  a  necessity  of  proceeding  to  separate  distribu- 
tions.    Under  these  considerations  the  court  will,  it  is  hoped,  be  of 
opinion  that  this  monition  has  been  needlessly  extracted,  and  direct 
the  agent  to  be  dismissed. 

Judgment. 

Sir  W.  Scott.  It  would,  I  think,  be  improper  in  the  present  case, 
which  is  the  first  that  has  arisen  on  the  late  act,^  to  dismiss  the  party 
on  this  return ;  and  I  do  not  perceive  that  it  can  be  of  any  inconve- 
nience to  him  to  be  held  before  the  court,  until  such  time  as  the  un- 
claimed shares  are  paid  over  to  Greenwich  Hospital.  The  monition 
was  extracted  at  the  suit  of  the  petty  officers  and  crew.  The  tenor  of 
that  monition  is  to  call  on  the  agent  to  distribute,  and  to  certify  to 
the  court  that  he  has  done  so,  which,  it  is  contended,  has  already  been 
performed,  because  the  distribution  is  begun.  I  conceive  the  mean- 
ing of  the  act  to  be,  that  he  should  complete  and  settle  the  distribu- 
tion, and  that  it  is  not  enough  that  he  should  have  barely  begun,  and 
then  lie  by.  As  no  inconvenience  is  likely  to  ensue  to  the  agent, 
and  as  there  is  nothing  in  the  proceeding  which  tends  to  cast  any 
stigma  on  his  character,  I  shall  certainly  not  at  present  dismiss  him. 

Then,  with  respect  to  the  expense  of  the  application,  the  agent  has 
shown,  by  complying  with  the  monition,  that  it  was  not  altogether 
unfounded.  The  return  sets  forth  that  the  accounts  of  another  cap- 
ture were  not  settled,  and  that  the  captain  advised  him  not 
[  •  100  ]  to  *  distribute,  except  to  the  officers,  until  those  accounts 
should  be  liquidated.  It  appears  to  me  that  this  advice 
was  neither  proper  to  be  given,  nor  to  be  received,  and  that  the  agent 
should  not  have  acted  in  compliance  with  it.  When  a  prize  has 
become  a  vested  interest,  the  parties  in  distribution  are  entitled  to  their 
share ;  and  if  the  captain  makes  another  seizure,  he  is  answerable  for 
the  discretion  of  that  act. 


1  Prize  Act,  27th  Jane,  1805,  sect  71. 
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Laurence.  The  other  seizure  which  had  been  made  by  this  vessel 
was  a  prior  seizure.  I  may  be  permitted  to  observe  also,  as  this  is  a 
new  question,  that  it  is  represented  to  have  been  the  practice  invariably 
pursued  in  the  navy  to  discharge  unsuccessful  seizures  by  other  prizes 
belonging  to  the  same  vessel,  and  that  it  is  felt  to  be  a  question  of 
great  moment  and  importance  to  commanding  officers,  whether  this 
practice  shall  be  continued  or  overruled. 

Court.  The  circumstances  of  the  present  case  do  not  render  it 
necessary  for  me  to  give  a  decided  opinion  upon  the  general  law,  and, 
therefore,  as  it  is  pressed  as  a  point  of  considerable  importance  to 
the  navy,  I  wish  to  be  understood  to  determine  this  case  on  its  own 
particular  facts ;  though  speaking  hastily,  I  do  not  see  that  the  prac- 
tice described  can  be  sustained  by  the  court,  except  in  cases  where  a 
general  consent  to  such  an  effect  is  shown.  It  appears  to  me  that 
the  application  was  proper  to  be  made  to  the  court,  and  that  the 
petitioners  are  entitled  to  be  indemnified.  Without  meaning  to 
express  any  thing  vindictive  or  in  a  tone  of  censure  and  indignation,  I 
am  of  opinion  that  the  justice  of  the  case  requires  that  the  agent  should 
be  condemned  in  the  expenses  of  this  proceeding. 


•  Thb  Charlotte  Christine,  Petersen,  master.    [  *  101  ] 

August  1, 1805. 

Blockade.  Havre.  Approximation  to  the  blockaded  port,  so  as  to  expose  the  blockaders* 
force  to  the  batteries  on  the  coast,  &c.,  not  admissible,  under  a  purpose  of  taking  a  pilot 
for  a  neighboring  port.^ 

This  was  the  case  of  a  Danish  vessel,  with  a  cargo  of  fir  timber, 
taken  off  Cape  La  Heve,  and  proceeded  against  on  the  ground  of  a 
breach  of  the  blockade  of  the  Seine. 

On  the  original  depositions  the  master  had  stated —  That  he  was 
bound  from  a  port  in  Norway  to  a  market  in  France ;  that  he  was 
apprised  of  the  blockade  of  Havre;  that  on  his  passage  he  was  warned 


>  [See,  too,  The  Gute  Erwartung,  6  C.  Rob.  182 ;  The  Neutralitet,  8  C.  Rob.  30 ; 
The  Arthur,  1  Edw.  202.] 
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not  to  enter  any  of  the  French  ports  as  far  as  Fecamp,  which  were 
put  under  blockade,  9th  of  August,  1804 ;  that  he  came  to  Beachy 
Head,  and  sailed  from  that  port  with  an  intention  of  proceeding  to 
Caen  ;  that  he  had  come  off  Cape  La  Heve  for  the  purpose  of  taking 
a  pilot  for  Caen ;  that  he  had  sailed  in  sight  of  the  British  frigates  for 
some  hours  before  the  capture,  and  that  he  had  brought  to  on  the 
first  appearance  of  the  boat  that  came  off  to  examine  him ;  that  he 
was  actually  sailing  for  Caen,  and  had  no  intention  of  breaking  the 
blockade  of  Havre.  Permission  was  given  to  the  captors  to  answer 
this  representation,  and  affidavits  were  now  exhibited  from  the  com- 
manding officer,  and  other  officers  and  men  of  the  capturing  vessel, 
which  stated  the  vessel  to  have  been  in  tow  by  a  pilot-boat,  and  mak- 
ing for  the  shore  when  she  was  first  hailed ;  that  she  refused  to  bring 
to,  until  the  captors  were  obliged  to  fire  a  shot  at  her ;  that  she  was 
so  near  to  the  shore  as  to  be  almost  under  the  protection  of 
[  •  102  ]  •  the  batteries ;  and  that  several  shot  were  fired  from  the 
batteries  at  the  capturing  boat ;  that  she  was  steering  in  for 
the  shore  when  she  was  first  perceived. 

Judgment. 

Sir  W.  Scott.  This  ship  was  bound  with  a  cargo  of  deals  to  a 
port  of  France,  being  consigned  to  the  master  with  a  discretion  to 
find  a  market  for  his  cargo,  as  he  had  an  undoubted  right  to  do  in  any 
port  of  France,  which  was  not  blockaded.  To  Havre  he  was  not  at 
liberty  to  go,  since  he  himself  admits  that  he  knew  that  port  to  be 
under  blockade.  He  came  to  Beachy  Head,  and  there  determined  to 
proceed  to  Caen,  and  sailed  with  a  fair  wind  on  the  evening  preced- 
ing the  capture.  He  came  in  sight  of  the  French  coast  between  four 
and  five  o'clock  the  next  morning,  so  that  he  had  the  benefit  of  the 
whole  day  for  deliberation,  if  any  difficulty  occurred,  as  he  states  the 
port  of  Caen  to  be  of  difficult  entrance  and  approach. 

According  to  the  master's  account,  it  was  only  for  the  purpose  of 
taking  a  pilot  for  Caen,  that  he  made  for  Cape  La  Heve ;  and  that  is 
represented  to  be  the  point  where  pilots  usually  ply  for  Caen,  which 
could  not  be  so  well  approached  on  the  other  side.  That  this  may 
be  the  ordinary  course  for  Caen  is  not  improbable,  but  the  practice 
must,  I  conceive,  have  been  a  little  interrupted  by  the  continuance  of 
the  blockade  of  Havre.  It  is  scarcely  to  be  supposed  that  there  was 
not  some  other  station,  to  which  pilots  must  have  resorted,  since  the 
mouth  of  the  Seine  has  been  interdicted,  or  that  the  same  difficulty 
of  obtaining  a  pilot  for  Caen  on  this  side  of  Cape  Barfleur,  that  is 
said  to  have  prevailed  in  ordinary  times,  should  still  exist 
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•  It  may  be  admitted,  however,  on  this  point,  that  the  [  *  103  ] 
master  might  be  misled  by  the  former  practice,  and  that  he 
might  have  intended  very  innocently  to  take  a  pilot  off  Cape  La 
Heve.  He  says  that  he  had  passed  the  English  frigates  with  a  sig- 
nal flying,  and  without  opposition,  which  is  not  contradicted  ;  and  so 
far,  it  appears,  his  conduct  had  not  excited  any  great  suspicion.  But 
the  case  is  materially  altered  in  the  sequel,  when  we  learn  from  his 
own  admission  that  he  had  stood  in  within  one  mile  of  the  shore, 
after  he  had  perceived  a  pilot  boat  to  be  coming  out  to  him.  There 
was,  then,  no  necessity  to  go  in  farther ;  yet  he  continued  to  approach 
the  shore,  and  after  he  had  been  hailed  by.  the  captors,  and  had 
refused  to  bring  to  on  the  first  notice.  This  view  of  his  conduct  does, 
I  think,  warrant,  and  indeed  compel,  the  court  to  hold,  that,  whatever 
the  equivocal  cause  of  such  a  situation  may  be,  a  person  cannot  be 
allowed  to  approach  so  near  to  a  blockaded  port  as  to  place  himself 
almost  within  the  effectual  protection  of  the  shore,  and  with  no  neces- 
sity existing.  To  allow  such  an  approach  would  render  the  whole 
purpose  of  blockade  perfectly  nugatory. 

It  is  admitted  that  the  master  had  seen  the  pilot-boat  at  twelve 
miles'  distance,  early  in  the  morning ;  that  he  had  hoisted  a  signal, 
and  perceived  the  boat  to  be  coming  off.  What  had  he  to  do,  then, 
but  to  have  waited  where  he  was,  and  where  he  had  passed  the  fri- 
gates, as  he  says,  without  being  considered  to  be  in  a  suspicious  situ- 
ation ?  Instead  of  this  prudent  and  natural  course  of  conduct,  he 
continued  to  approach,  and  in  defiance  of  the  captor's  boat,  since  it 
appears  that  he  did  not  bring  to  until  a  gun  was  fired  at  him.  The 
extreme  imprudence  of  this  behavior,  and  the  great  improbability  that 
any  person  would  so  act  but  from  some  sinister  motive,  lays 
•  him  under  the  avoidable  imputation  of  being  engaged  in  [  *  104  ] 
an  attempt  to  break  the  blockade.  It  is  a  possible  thing 
that  his  intention  was  innocent ;  but  the  court  is  under  the  necessity 
of  acting  on  the  presumption  which  arises  from  such  a  conduct,  and 
of  inferring  a  criminal  intention.  On  a  full  consideration  of  all  the 
circumstances  of  the  case,  and  on  the  representation  of  the  party 
himself,  I  am  bound  to  pronounce  that  this  ship  and  cargo  were  sail- 
ing in  breach  of  the  blockade  of  the  Seine,  and  that  they  are  conse- 
quently subject  to  condemnation. 
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The  Huntress,  Stinson,  master. 

September  11  and  12, 1805. 

SilTage.    Not  glren  on  recaptare'of  a  cargo  of  naral  stores  going  to  Qibraltar  and  Malta,  o& 
the  accoant  of  the  American  government,  and  for  the  American  squadron. 

This  was  the  case  of  a  demand  for  salvage  on  an  American  ship 
and  cargo  recaptured  from  a  Spanish  cruiser,  which  had  seized  the 
vessel  as  prize,  on  a  ground  that  she  was  bound  to  Malta,  with  a 
cargo  of  provisions  and  naval  stores,  on  a  destination  to  a  belligerent 
port 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Arnold.     The 
principle  of  law  is  now  settled,  that  neutral  property  recaptured  from 
the  enemy  shall  pay  salvage,  when  there  is  reasonable  ground  to  con- 
clude that  it  would  have  been  subject  to  condemnation  in  the  courts 
of  the  enemy.     With  respect  to  American  vessels,  more  especially, 
the  propriety  of  the  rule  has  been  recognized  by  the  law  of  that  coun- 
try which  establishes  the  payment  of  salv^-ge  for  such  ser- 
[  •  105  ]  vices ;  and  in  the  case  of  The  Betsey,^  before  the  *  Lords  of 
Appeal,  an  American  ordinance  to  that  effect  ^  was  expressly 

1  Lords,  May,  1803. 

«  The  Court  of  Appeal  in  that  case  decreed  a  salvage  of  one  third,  with  reference 
to  the  Act  of  Congress,  2d  of  March,  1799,  "  which  enacted,  that  the  ships  or  goods  of 
the  citizens  of  the  United  States,  or  of  the  citizens  or  subjects  of  any  nation  in 
amity  with  the  United  States,  retaken  from  the  enemy,  should  pay  salvage,  accord- 
ing to  the  following  rates:. if  retaken  within  twenty-four  hours,  one  eighth;  within 
forty-eight  hours,  one  fiflh ;  within  ninety-six  hours,  one  third ;  and  above  ninety-six 
hours,  one  half." 

The  former  ordinances,  of  25th  June,  1798,  and  9th  July,  1798,  related  only  to  the 
property  of  American  citizens  and  subjects,  and  established  a  very  indefinite  rate, 
leaving  it  at  the  discretion  of  the  court,  between  the  proportions  of  one  eighth  and  one 
half. 

Since  the  ordinance  of  1799,  a  later  ordinance  of  3d  of  March,  1800,  seems  to  have 
remodelled  the  law  on  this  subject,  by  enacting,  with  respect  to  American  subjects, 
^  1,  that  vessels  or  goods,  belonging  to  any  persons  resident  within  or  under  the  pro- 
tection of  the  United  States,  and  retaken  from  the  enemy,  before  they  have  been  con- 
demned as  prize  by  any  competent  authorities,  shall  pay,  in  lieu  of  82dvage,  if  retaken 
by  a  public  vessel  of  the  state,  one  eighth ;  and  if  retaken  by  a  private  vessel,  one 
sixth ;  and  if  such  vessel  shall  appear  to  have  been  set  forth  and  armed  as  a  vessel  of 
war,  one  half.  The  third  section  relates  to  the  property  of  aJien  friends,  and  enacts 
<*  that  the  vessels  or  goods  of  persons  permanently  resident  within  the  territory,  and 
under  the  protection  of  any  foreign  government  in  amity  with  the  United  States,  and 
retaken  by  the  vessels  of  tiie  United  States,  shall  be  restored  to  the  owner,  he  paying 
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noticed  and  applied,  in  fixing  the  rate  of  salvage  which  was  decreed. 
As  to  the  danger  from  which  this  cargo  has  been  saved,  it  is  impos- 
sible to  doubt  that  a  cargo  of  naval  stores,  going  to  the  ports 
•of  the  enemy  of  Spain,  and  seized  on  that  very  account  [  *  106  J 
by  a  Spanish  cruiser,  would  have  been  liable  to  confiscation 
in  the  Prize  Court  of  Spain. 

On  the  part  of  the  claimant,  Laurence  and  Swabey.  The  principle 
of  salvage  is  not  to  be  taken  so  broadly  as  it  is  now  represented. 
The  general  rule  has  been,  on  great  deliberation,  decided  the  other 
way  in  the  case  of  The  Jonge  Lambert,  (5th  Adm.  Rep.  p.  54,  n,) 
and  the  departure  from  that  practice,  which  prevailed  during  the  later 
period  of  the  last  war,  rests  solely  on  the  violence  of  French  cruisers, 
and  the  notorious  injustice  of  the  prize  tribunals  of  France.  In  the 
present  case,  the  capture  was  made,  not  by  a  French  cruiser,  but  by 
a  craiser  of  a  nation  which  has  always  adhered  to  the  principles  of 
the  general  prize  system,  with  its  accustomed  regularity  and  honor. 
There  is,  therefore,  no  ground  for  a  suggestion  of  danger  to  this  pro- 
perty, beyond  its  just  liability  to  capture  by  the  law  of  nations. 
Then  what  was  that  ?  and  what  were  the  particular  circumstances 
under  which  the  cargo  was  going  ?  It  was  a  cargo  going  on  the 
account  of  an  independent  government,  whose  acts  are  entitled  to  be 
so  far  distinguished  from  the  mere  mercantile  speculations  of  indi- 
viduals, that  they  are  to  be  received  and  considered  with  the  fullest 
confidence  and  good  faith  on  the  part  of  other  governments,  and  are 
not  on  slight  grounds  to  be  called  in  question.  What  was  the  pro- 
fessed purpose  and  destination  of  these  articles?  They 
were  not  even  going  *  necessarily  to  Malta,  but  were  con-  [  *  107  ] 
signed  to  that  port  only  on  the  event  of  the  American  squa- 
dron being  there,  with  a  direction  to  go  on  to  Syracuse,  if  that  should 
be  the  place  of  rendezvous,  as,  indeed,  it  was  expressed  to  be  most 
probable.  The  reality  of  this  purpose  is  guaranteed  by  the  certificate 
of  the  French  minister  of  commercial  relations  in  America.     It  is 


for,  and  in  lieu  of  salvage,  such  proportion  of  the  value  thereof  as  by  the  law  or  usage 
of  such  government,  within  whose  territory  such  fonner  owner  shall  be  so  resident, 
shall  be  required  of  any  vessel  or  goods  of  the  United  States  under  like  circumstances 
of  recapture ;  and  where  no  such  law  or  usage  shall  be  known,  the  same  salvage  shall 
be  allowed  as  b  provided  by  the  first  section  of  this  act  Provided,  also,  that  no  such 
Tessel  shall  be  so  restored  to  such  former  owner,  in  any  case  when  the  same  shall  have 
been  condemned  as  prize  by  competent  authority  before  the  recapture,  nor  in  any 
case  when,  by  the  law  or  usage  of  the  foreign  government,  the  goods  or  vessels  of  sub- 
jects of  the  United  States,  in  like  drcumstances,  would  not  be  restored.** 
VOL.    VI.  7 
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impossible  to  suppose,  therefore,  that  the  result  of  any  proceeding 
instituted  as  to  this  vessel  in  the  Prize  Court  of  Spain  could  have 
been  unfavorable  to  the  property,  or  that  it  would  not  have  been 
restored  immediately,  according  to  the  justice  of  the  case,  and  with 
due  attention  to  the  certificate  of  the  French  minister,  which  may  be 
considered  as  a  special  pass  or  permission,  under  the  authority  of  an 
ally  in  the  war. 

In  reply,  the  King's  Advocate  and  Arnold.  Since  this  case  was 
first  opened,  a  particular  paper  has  been  pointed  out  to  the  notice  of 
the  captors,  as  having  the  effect  of  a  special  permission  or  pass  from 
the  French  minister,  and  it  is  contended  that  this  instrument  would 
have  removed  all  danger  from  the  cargo  in  the  tribunals  of  Spain. 
But  how  would  this  certificate  have  produced  any  such  effect?  To 
the  tribunals  of  Spain,  an  independent  state,  it  could  not  operate  with 
the  force  of  direct  authority.  It  might  be  doubted  even  whether  the 
instrument  itself  had  not  been  obtained  by  misrepresentation  and 
surprise,  and  the  Spanish  government  might  justly  expect  that  a  cer- 
tificate, which  was  designed  to  operate  in  their  courts,  should  have 
been  confirmed  by  the  signature  of  the  Spanish  minister  in  America. 
The  relations  of  Spain  and  America  have  stood  for  some  time  on 

terms  bordering  on  hostilities ;  and  it  is  not  to  be  supposed 
[  •  108  ]  *  that,  in  the  view  which  a  Spanish  court  of  law  would 

have  taken  of  these  articles  going  to  Gibraltar  in  the  first 
instance,  in  their  way  to  Malta,  they  would  have  been  considered  as 
innocent.  On  the  contrary,  from  the  impression  which  the  captors 
seem  to  have  entertained  of  the  consequence,  it  is  evident  that  the 
result  of  the  seizure  was  not  so  certain.  The  court  will,  therefore, 
under  all  these  circumstances,  consider  it  as  a  case  in  which  salvage 
ought  to  be  decreed,  according  to  the  law  of  the  American  govern- 
ment, and  according  to  the  proportion  fixed  in  their  ordinance. 

•  Judgment. 
Sir  W.  Scott.  This  is  a  question  arising  on  the  recapture  of  an 
American  vessel  laden  with  stores  and  provisions,  and  going  with  a 
contingent  destination  to  Malta  or  Syracuse,  when  she  was  taken  by  a 
Spanish  privateer,  and  retaken  by  a  privateer  of  this  country.  It  has 
been  truly  stated  that  neutral  property  recaptured  is  not  subject  to 
salvage  by  the  general  rule  of  law  on  this  subject,  founded  upon  a 
supposition  that  justice  would  have  been  done  if  the  vessel  had  been 
carried  into  the  port  of  the  enemy ;  and  that  if  any  injury  had  been 
sustained  by  the  act  of  capture,  it  would  have  been  redressed  by  the 
tribunal  of  the  country  to  whose  cognizance  the  case  would  regularly 
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have  been  sabmitted.     It  is  true,  likewise,  that,  daring  the  last  war, 
the  universal  system  of  plunder  and  violence  which  was  practised  on 
the  part  of  France,  drew  this  court  out  of  its  usual  course,  and 
induced  it  to  decree  salvage,  with  the  perfect  acquiescence  of  the 
subjects  of  neutral  states,  who  were  fully  sensible  of  the  ser- 
vice *  that  was  rendered  to  them  by  taking  them  out  of  [  *  109  ] 
French  hands.^     But  this  exception  did  not  alter  the  esta- 
lished  doctrine  of  the  court.     It  was  a  deviation  which  originated  in 
cases  of  French  capture,  and  I  am  not  aware  that  it  has  been  applied 
in  recaptures  from  other  states.^ 

This  is  a  recapture  from  a  Spanish  cruiser.  But  it  is  said  that  the 
treaty  between  Spain  and  America  expressly  prohibits  the  carrying  of 
articles  of  this  description  to  the  ports  of  an  enemy.  Certainly,  if 
the  cargo  was  going  absolutely  to  Malta,  and  in  a  way  of  being 
made  subservient  to  the  use  of  the  enemy  of  Spain,  under  the  article 
of  the  treaty,  it  would  be  subject  to  seizure  and  confiscation,  and  that 
might  lay  a  ground  for  salvage  on  the  part  of  a  recaptor.  But  the 
fact  is  not  so  established  —  it  was  not  going  to  Malta,  consigned  to 
English  possession,  and  English  use,  but  for  the  supply  of  the  Ame- 
rican squadron,  which  was  at  that  time  employed  in  those  seas.  It 
was  not  even  going  decidedly  to  Malta,  but  to  the  station  of  the 
American  Commodore,  wherever  that  might  be,  who  was  cruising  in 
those  seas,  for  the  purpose  of  defending  the  trade  of  America  against 
the  corsairs  of  Barbary,  who  are  in  some  measure  to  be  considered  as 
the  common  enemy  of  the  commerce  of  Spain  and  America,  and  all 
other  states. 

The  property  belonged  to  the  American  government,  which  was 
not  engaged  in  traffic  lucrandi  causa^  but  was  exporting  the  present 
supply  only  for  the  use  of  its  own  squadron.     I  am  to  con- 
sider, then,  under  what  aspect  such  a  *  vessel  would  have  [  *  110  ] 
been  viewed  in  the  Spanish  Court  of  Prize,  in  a  fair  and 
just  light,  and  not  under  any  violent  or  capricious  feeling,  that  for  the 
purposes  of  the  present  argument,  may  be  imputed,  as  likely  to  divert 
the  learned  person  who  presides  in  that  court,  from  the  performance 
of  his  duty.     There  is  no  ground  for  such  a  surmise.     This  court 
will  not  lightly  entertain  a  suspicion,  so  injurious  to  the  honor  of  the 
Spanish  tribunals,  or  suppose  that  the  known  and  established  princi- 


1  [See  The  War  Onskan,  2  C.  Rob.  299.] 

8  Since  decreed  *  in  the  Principe  de  la  Paix,  in  the  case  of  eome  dollars,  the  pro- 
perty of  merchants  of  Portugal,  captured  on  board  a  British  packet,  and  recaptured 
from  a  Spanish  cruiser. 

*  22d  April,  1800. 
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pies  of  justice  would  not  meet  with  the  same  candid  observance  in 
the  courts  of  that  country  as  in  those  of  our  own. 

There  is  enough,  I  think,  to  convince  this  court,  and  any  other 
court  which  I  am  to  suppose  would  be  guided  by  the  same  principles 
of  impartiality  and  justice,  that  this  cargo  was  not  going  on  a  specu- 
lation of  individuals,  who  might  be  catching  at  opportunities  of  gain, 
in  violation  of  the  duties  imposed  upon  them  by  the  public  treaties 
of  their  country,  but  that  it  was  the  property  of  the  American  govern- 
ment, destined  for  the  supply  of  the  American  squadron  in  those 
seas.  All  the  evidence  in  the  case  speaks  the  same  language.  There 
is  the  charter-party,  with  the  agent  of  the  American  government 
There  is  the  letter  or  public  despatch  of  the  officer  of  marine,  contain- 
ing directions  to  the  American  agent  at  Malta.  There  is,  beyond 
that,  I  observe,  amongst  the  original  papers,  one  under  the  seal  and 
sign-manual  of  the  President  of  the  United  States,  describing  the 
nature  and  purpose  of  this  consignment.  That  is,  moreover,  I  will 
not  say  confirmed,  because  nothing  can  go  higher  than  the  declara- 
tion of  the  government  itself,  but  accompanied  by  a  certificate  from 
the  British  and  French  ministers.  Now,  I  cannot  but  assent  to  what 
has  been  observed  on  this  point,  that  great  respect  is  due  to 
[  •  111  ]  •  the  declaration  of  the  governnient  of  a  state ;  not  to  the 
extent  that  has  sometimes  been  contended  for,  that  the  con- 
voy of  a  vessel  of  the  state,  or  public  certificates  that  the  goods  on 
board  are  the  property  of  their  subjects,  should  be  at  once  received  as 
authority  to  establish  that  fact,  and  to  supersede  all  farther  inquiry, 
because  it  is  very  possible  that  governments  may  be  imposed  upon 
with  regard  to  facts  of  that  nature,  which  they  can  take  only  on  the 
representation  of  interested  individuals.  But  when  there  is  an  aver- 
ment like  this,  relative  to  their  own  immediate  acts,  it  would  be  a 
breach  of  comity  and  respect  due  to  the  declarations  of  an  indepen- 
dent state,  to  doubt  the  truth  of  an  assertion  which  could  not  have 
been  made  but  upon  a  thorough  knowledge  and  conviction  of  the 
fact. 

It  is  a  thing  so  highly  improbable  in  itself,  that  a  government, 
which  has  always  professed  a  most  guarded  neutrality,  should  be 
sending  out  supplies  for  the  use  of  the  British  fleet,  and  in  violation 
of  an  express  article  of  its  treaty  with  Spain,  that  it  could  scarcely 
have  raised  a  surmise  of  that  nature  in  the  deliberate  and  unbiassed 
judgment  of  any  court  of  justice.  In  addition  to  the  monstrous 
improbability  of  such  a  supposition,  all  the  papers  solemnly  assert  a 
different  application.  It  is,  I  conceive,  utterly  impossible  that  these 
articles  could  have  been  considered  in  a  Spanish  Prize  Court  as  going 
for  British  use,  or  as  liable  to  be  converted  to  the  supply  of  the  Bri- 
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tish  garrison  at  Malta.  What  might  have  been  the  case,  if  a  cargo 
of  this  kind  had  been  going  on  a  speculation  of  individuals,  even  for 
the  supply  of  the  American  squadron,  I  will  not  take  upon  me  to  say. 
Articles  of  this  description,  belonging  only  to  individuals, 
and  arrived  •in  a  belligerent  port,  might  have  been  subjected  [  *  112  ] 
to  a  demand  of  preemption,  and,  therefore,  might  perhaps 
have  warranted  a  different  rule  of  decision  in  the  judgment  of  the 
court  of  Spain.  But  as  a  cargo  going  on  the  account  of  the  govern- 
ment of  the  United  Sates,  and  not  of  individuals,  I  cannot  but  think 
that  it  would  have  been  protected  in  specie  from  any  such  demand  in 
th^  port  of  Malta,  and  that  it  would  have  been  free  from  all  danger 
of  an  unfavorable  interpretation  in  Spain.  On  these  considerations 
I  am  of  opinion  that  the  privateer,  which  has  made  the  recapture,  is 
not  entitled  to  any  thing  in  the  nature  of  salvage,  nor  to  more  than 
the  expenses  of  bringing  the  question  before  the  court,  as  it  certainly 
was  a  question  proper  enough  to  be  submitted  to  judicial  determi- 
nation. 


The  Hoffnung,  Schmidt,  master. 

September  11,  1805. 

Blockade  of  Cadiz,  if  raised.  Renewal  not  to  be  presumed, — notification,  &C.,  necessary  to 
the  recommencement  of  a  blockade  of  that  species  de  novo,  [where  blockaders  are  driven  off 
by  force.] 

This  was  a  case  of  a  Swedish  vessel,  which  had  sailed,  the  17th  of 
July,  from  Nantes,  with  a  cargo  of  corn  or  flour  for  the  port  of  Seville, 
which  Was  claimed  under  his  Majesty's  instructions,  1st  February, 
1805. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Adams.     This 
vessel  appears  to  have  laid  for  some  time  under  an  embargo  in  the 
port  of  Nantes,  and  to  have  been  liberated  at  last  on  the  condition 
that  she  should  take  a  cargo  on  board  for  Seville,  notwith- 
standing •the  blockade  of  St.  Lucar,  which  comprehends  [•113] 
that  port,  and  which  had  existed  since  the  notification  of  the 
25th  of  April.     On  a  former^  occasion  a  doubt  was  entertained 


1  Triheten. 
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whether  the  blockade  of  St.  Lucar  had  been  resumed  after  Sir  John 
Orde  was  driven  off.  It  now  appears  from  a  communication  with 
the  admiralty,  that  immediately  after  the  intelligence  was  received 
respecting  Sir  John  Orde's  squadron,  directions  were  sent  to  Lord 
Collingwood  to  proceed  to  Cadiz ;  and  that  he  had  arrived  on  that 
station  on  the  8th  of  June.  It  cannot  be  doubted,  therefore,  that  long 
before  the  date  of  this  transaction,  it  must  have  been  perfectly  noto- 
rious at  Nantes  that  Cadiz  and  St.  Lucar  were  in  a  state  of  blockade. 
It  appears,  indeed,  from  a  correspondence  which  passed  between  Lord 
Collingwood  and  the  neutral  consuls  at  Cadiz,  on  the  23d  July,  that 
he  had  been  before  that  port  some  time,  and  had  given  public  intima- 
tion of  his  intention  to  enforce  the  blockade. 

On  the  part  of  the  claimant,  Laurerice  and  Robinson.  It  is  mate- 
rial to  consider  the  dates  of  this  transaction,  for  the  purpose  of  judg- 
ing how  far  persons  at  Nantes  can  be  supposed  to  have  made  this 
shipment,  in  defiance  of  any  knowledge  of  the  blockade  of  Cadiz  and 
St.  Lucar.  The  cargo  was  put  on  board  in  the  month  of  June,  and 
the  ship  sailed  about  the  11th  July,  nearly  ten  days  before  the  date  of 
that  letter  of  Lord  Collingwood  to  the  consuls  of  Cadiz,  which  seems 
to  refer  to  their  letter  of  the  19th,  as  the  first  communication  that  had 
passed  on  the  subject     The  ship  was  captured  at  a  considerable 

distance  from  the  coast  of  Spain,  and  long  before  she  could 
[  •  114  ]  have  *  contravened  any  recent  rights  that  might  arise  out  of 

a  blockade  defacto,  accompanied  with  due  notice  and  warn- 
ing. In  a  former  case  of  The  Triheten,  nearly  the  same  circum- 
stances occprred,  and  on  that  occasion  the  court  intimated  an  opinion, 
that  if  it  was  meant  to  affect  neutral  vessels  with  an  observance  of 
the  blockade  of  Cadiz,  under  the  notification  of  the  25th  April,  it 
should  be  shown  that  that  notification  had  been  renewed,  and  repub- 
iehed,  after  the  interruption  which  it  had  received  from  the  Appear- 
ance of  the  combined  fleets.  No  fact  of  that  kind  is  now  alleged, 
but  it  is  attempted  to  supply  the  place  of  that  public  notice  by  the 
notoriety  which,  it  is  said,  must  have  prevailed  in  the  ports  of  France, 
from  the  appearance  of  Lord  CoUingwood's  squadron  off*  those  ports. 
As  far  as  we  can  collect  from  that  correspondence,  the  operation  of 
his  squadron  on  that  station  must  have  been  subsequent  to  the  date 
of  this  transaction.  No  facts  have  been  shown  to  induce  the  court 
to  recede  from  the  decision  which  it  made  in  the  former  cases,  in 
which  the  ships  and  cargoes  were  restored. 

In  reply,  the  King's  Advocate  and  Adams.  The  claim  for  the  cargo 
in  this  case  is  given  under  the  instructions  of  the  1st  February,  which 
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contain  an  exception  of  blockaded  ports.  It  will  be  immaterial, 
therefore,  whether  the  notification  of  the  25th  April  shall  be  held  to 
be  in  force  or  not,  since  it  will  be  sufficient  to  support  the  condition 
expressed  in  these  instructions,  if  the  port  shall  be  shown  to  have 
been  under  a  state  of  blockade  de  facto  only,  not  accom- 
panied •by  any  notification.  If  it  is  considered  that  Lord  [^115  ] 
Collingwood  had  been  despatched  to  this  station  two  or 
three  months  before  the  date  of  the  present  transaction,  it  will  appear 
highly  improbable  that  the  actual  renewal  of  the  blockade  of  Cadiz 
should  not  have  been  known  at  Nantes  at  the  time  of  shipment,  or 
before  the  sailing  of  this  vessel.  If  a  doubt  only  prevailed  upon  the 
subject,  as  it  was  a  shipment  made  altogether  under  special  indul- 
gence, means  ought  to  have  been  taken  to  ascertain  the  truth  of  the 
report.  That  a  doubt  did  exist,  is  evident  from  a  paper  found  on 
board,  purporting  to  be  a  certificate  from  the  Prussian  consul  at 
Nantes,  "  that  he  had  received  no  communication  from  hb  own  coun- 
try as  to  the  blockade."  On  this  point,  however,  it  is  possible  that 
some  distinction  may  be  admitted  between  the  case  of  the  ship  and 
cargo,  because,  as  the  cargo  was  shipped  under  the  order  of  the  Spa- 
nish government,  that  government  must  have  been  apprised  of  the 
renewal  of  the  blockade,  long  before  the  intelligence  could  reach  neu- 
tral nations.  It  was  to  be  expected  that  immediate  orders  should 
have  been  given  to  the  Spanish  agents  at  Nantes  not  to  persevere  in 
the  execution  of  a  shipment,  which  could  no  longer  be  completed 
without  violating  the  reservation  expressly  announced  in  the  instruc- 
tions of  the  1st  February. 

Judgment. 

Sir  W.  Scott.     There  had  been  a  very  humane  order  issued  by 
the  British  government,  in  consideration  of  the  distress  to  which  the 
kingdom  of  Spain  was  reduced  by  famine,  to  permit  cargoes  of 
corn  to  be  carried  to  that  country,  without  exception  as  to 
•  the  property,  but  with  a  reservation,  "  that  it  should  not  [  *  116  ] 
be  carried  to  blockaded  ports."     This  was,  unquestionably, 
a  very  beneficent  and  liberal  relaxation  of  the  rights  of  war,  since  an 
enemy  has  a  right  to  avail  himself  of  the  exigency  produced  by 
famine,  as  well  as  by  any  other  distress.     There  can  be  no  doubt  that 
this  relaxation  was  received  by  Spain  with  suitable  impressions ;  and 
it  was  incumbent  on  the  government  of  that  country  to  take  care 
that  their  orders  were  properly  carried  into  effect,  and  that  they 
should  not  be  abused  to  cover  fraudulent  attempts  to  violate  a  block- 
ade that  was  imposed  on  any  of  the  ports  of  Spain. 

It  appears  that  the  porta  of  Cadiz  and  St.  Lucar  were  put  under 
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blockade  by  a  notification  of  the  25th  of  April ;  but  it  unfortunately 
happened  that  the  notification  issued  at  a  time  when  it  became 
equally  notorious  that  no  blockade  actually  existed,  since  the  British 
squadron  had  been  recently  driven  off  by  a  superior  force.  In  a 
former  case,^  a  question  was  raised,  whether  the  notification  which 
had  issued,  was  not  still  operative,  at  least  for  the  purpose  of  sustain- 
ing the  effect  of  these  instructions.  But  the  court  was  of  opinion 
that  it  could  not  be  so  considered,  and  that  a  neutral  power  was  not 
obliged,  under  such  circumstances,  to  presume  the  continuance  of  a 
blockade,  nor  to  act  upon  a  supposition  that  the  blockade  would  be 
resumed  by  any  other  competent  force. 

It  was  argued  on  that  occasion,  that  neutrals  were  bound  to  act 
upon  such  presumptions,  and  on  the  same  principle  on  which  it  has 
been  held  that  when  a  blockading  squadron  is  driven  off  by  adverse 
winds  they  are  bound  to  presume  that  it  will  return,  and 
[  *  117  ]  that  there  is  no  *  discontinuance  of  the  blockade.  But  cer- 
tainly the  two  cases  are  very  different.  When  a  squadron 
is  driven  off  by  accidents  of  weather,  which  must  have  entered  into 
the  contemplation  of  the  belligerent  imposing  the  blockade,  there  is 
no  reason  to  suppose  that  such  a  circumstance  would  create  a  change 
of  system,  since  it  could  not  be  expected  that  any  blockade  would 
continue  many  months  without  being  liable  to  such  temporary  inter- 
ruptions. But  when  a  squadron  is  driven  off  by  a  superior  force, 
a  new  course  of  events  arises,  which  may  tend  to  a  very  different 
disposition  of  the  blockading  force,  and  which  introduces,  therefore, 
a  very  different  train  of  presumptions  in  favor  of  the  ordinary  free- 
dom of  commercial  speculations.  In  such  a  case,  the  neutral  mer- 
chant is  not  bound  to  foresee  or  to  conjecture  that  the  blockade  will  be 
resumed,  and,  therefore,  if  it  is  to  be  reneijred,  it  must  proceed  de 
novOi  by  the  usual  course,  and  without  reference  to  the  former  state 
of  facts,  which  has  been  so  effectually  interrupted.  On  this  principle 
it  was  that  the  court  held  the  former  blockade  to  have  become 
extinct,  and  intimated  an  opinion  that  there  should  be  a  repetition  of 
the  same  measures,  on  its  recommencement,  to  bring  it  to  the  knowl- 
edge of  neutral  states,  either  by  public  declaration,  or  by  the  noto- 
riety of  the  fact. 

It  is  not  now  contended  that  any  new  declaration  has  issued,  and 
the  court  has  already  determined  that  the  former  notification  had 
become  extinct.  It  remains,  therefore,  to  be  considered,  whether 
there  has  been  that  notoriety  of  the  fact,  from  the  operation  of  time 


^  [The  Christina  Mai^^aretha,  6  C.  Bob.  62.] 
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or  from  other  circumstances,  which  must  be  taken  to  have  brought 
the  existence  of  the  blockade  to  the  knowledge  of  the  parties, 

•  Among  other  modes  of  ascertaining  that  fact,  a  prevail-  [  *  118  ] 
ing  consideration  undoubtedly  is,  the  length  of  time,  in  pro- 
portion to  the  distance  of  the  country  from  which  the  vessel  sails. 
What  I  have  to  lament  in  this  instance  is,  that  we  labor  under  an 
ignorance  of  the  true  terminus  a  quo,  not  having  the  necessary  in- 
formation as  to  the  time  when  Admiral  Collingwood  returned  to  that 
station.  Although  something  is  to  be  collected  from  the  letters,  to 
which  a  reference  has  been  made,  they  do  not,  I  think,  supply  suffi- 
cient information,  or  with  such  precision  as  can  enable  me  to  found 
a  judicial  sentence  upon  it. 

With  regard  to  the  ship,  I  am  bound  to  advert  to  the  situation  of 
hardship  in  which  Swedish  vessels  were  placed  by  the  embargo 
which  was  imposed  upon  them  in  the  ports  of  France.  It  was  a 
material  object  with  the  French  government,  to  have  the  ports  of 
Spain  supplied  with  articles  of  provision.  To  effect  this  purpose,  it 
was  not  unlikely  that  means  of  imposition  and  force  would  be 
employed,  more  especially  against  Swedish  vessels,  who  were,  in  a 
particular  manner,  inopes  concilii,  owing  to  the  cessation  of  all  diplo- 
matic correspondence  between  their  own  government  and  France. 
They  had  been  put  under  an  embargo,  and  were  released,  it  appears, 
for  the  purpose  of  being  made  the  instruments  of  conveying  these 
supplies  to  the  ports  of  Spain.  It  is  natural  to  suppose,  that  any 
information  that  might  have  reached  the  government  of  France,  as 
to  the  actual  state  of  the  ports  of  Spain,  would  be  withheld  from 
them.  Unless  it  is  shown,  therefore,  in  the  clearest  manner,  that  the 
knowledge  of  the  actual  blockade  of  Cadiz  and  Saint  Lucar,  which 
is  said  to  have  existed,  had  reached  the  masters  of  these 
•vessels,  I  shall  think  m'yself  bound  to  act  towards  them  [  *119  ] 
with  great  indulgence,  and  with  due  consideration  of  the 
difficulties  under  which  they  were  placed. 

Their  case  is  very  different  from  that  of  the  proprietors  of  the 
cargo.  For  who  are  they?  The  Spanish  government;  who  were 
bound  to  observe  the  most  perfect  candor  and  good  faith.  They 
could  not  but  know  the  fact,  if  Cadiz  was  actually  blockaded.  It 
was  their  duty  to  have  transmitted  the  earliest  information  to  their 
agents  in  France,  and  to  have  altered  the  destination  of  their  cargoes 
to  other  ports,  to  which  they  might  go  without  infringing  the  in- 
structions which  had  issued  in  their  favor.  There  is,  therefore,  a 
material  distinction  between  the  ship  and  the  cargo.  Unless  it  is 
proved  in  the  most  unequivocal  manner,  that  the  master  was  affected 
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with  a  knowledge  of  the  alleged  blockade,  I  shall  hold  the  vessel  to 
be  exonerated.  With  respect  to  the  cargo,  if  it  is  shown  that  the 
blockade  did  exist,  and  that  there  had  been  time  for  communication 
from  Spain,  those  interests  will  not  be  entitled  to  the  same  indul- 
gence. I  shall,  therefore,  at  present,  make  no  other  order,  but  to  re- 
quire the  recommencement  of  the  blockade  to  be  distinctly  ascertained, 
meaning  to  apply  the  inferences  that  may  arise  from  the  interval  of 
time,  very  differently  to  the  case  of  the  ship  and  of  the  cargo. 

On  a  subsequent  day^  this  case  came  before  the  court  again,  on 

the  information  required  to  be  produced,  of  the  time  when 

[  •  120  ]  Lord  •  Collingwood  resumed  the  blockade  of  Cadiz.     No 

farther  information  was  exhibited,  but  only  the  certificate  of 

the  admiralty,  stating  "that  Lord  Collingwood  arrived  off  Cadiz  on 

the  8th  of  June."     The  cause  was  argued  on  the  sufficiency  of  that 

act,  and  the  inferences  deducible  from  it,  whether  they  were  such  as 

could  be  held  to  reestablish  the  blockade,  so  as  to  impose  on  the 

government  of  Spain  an  obligation  of  counteracting  this  shipment, 

previous  to  the  sailing  of  the  vessel. 

Judgment. 

Sm  W.  Scott.  What  the  court  has  already  decided,  on  the  best 
consideration,  is,  that  the  raising  of  the  former  blockade,  by  a  supe- 
rior force,  was  a  total  defeasance  of  that  blockade  and  its  operations. 
Whether  that  is  a  sound  opinion  or  not,  must  be  left  to  the  determi- 
nation of  the  Superior  Court  My  persuasion  is,  that  there  could 
not  be  a  more  effectual  raising  of  the  blockade  ;  and  that  it  should 
be  renewed  again  by  notification,  before  foreign  nations  could  be 
affected  with  an  obligation  of  observing  it  as  a  blockade  of  that 
species  stiU  existing.  Under  this  view  I  have  already  intimated  my 
opinion  that  the  mere  appearance  of  another  squadron  would  not 
restore  it,  but  that  the  same  measures  would  be  necessary  for  the  re- 
commencement that  had  been  required  for  the  original  imposition  of 
the  blockade,  and  that  foreign  merchants  were  not  bound  to  act  on 
any  presumption  that  it  would  be  de  facto  resumed. 

It  became,  therefore,  very  desirable  that  some  account  should  be 
given  of  the  manner  in  which  the  blockade  was  recommenced.  In- 
quiries were  directed  to  be  made  at  the  admiralty,  which  have  pro- 
duced no  other  answer  than  this,  "  that  Lord  Collingwood  had  arrived 
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off  Cadiz  on  the  8th  of  June;"  and  a  letter  is  produced  from  Lord 
CoUingwood  to  the  foreign  consuls  at  Cadiz,  of  the  23d 
of  July,  of  which  the  court  was   *  already  in  possession.  [  *  121  ] 
This  appears  to  me  to  be  very  unsatisfactory,  since  Lord 
CoUingwood  might  arrive  off  Cadiz  with  very  different  intentions. 
He  might  go  there  with  a  fleet  of  observation  merely,  or  for  purposes 
of  a  qualified  blockade. 

The  court  expressed  a  wish  to  be  informed  whether  any  orders  had 
been  sent  to  Lord  CoUingwood  respecting  the  renewal  of  the  blockade, 
and  whether  it  had  been  notified  to  the  Spanish  government.  In 
answer  to  these  inquiries  no  farther  information  is  obtained  than  what 
relates  to  the  arrival  of  Lord  CoUingwood,  and  the  letter  of  the  23d 
of  July.  It  is  manifest,  I  think,  that  Lord  CoUingwood  did  connect 
the  two  blockades  together,  and  that  the  same  apprehension  has  been 
entertained  since.  But  I  am  of  opinion,  as  far  as  my  opinion  can 
have  any  weight,  that  this  interpretation  cannot  be  supported,  but  that 
it  would  be  necessary  that  the  same  form  of  communication  should 
be  observed  de  novo^  that  is  required  to  establish  an  original  blockade. 

The  question  now  is,  whether,  independent  of  any  notification,  the 
fact  of  Lord  CoUingwood's  arrival,  and  his  subsequent  conduct,  were 
such  as  would  impress  on  foreign  nations  the  obligation  of  knowing 
that  there  was  a  blockade  de  facto;  and  more  particularly  whether 
the  Spanish  government  ought  to  have  taken  notice  of  it,  so  as  to 
have  communicated  the  intelligence  to  the  shippers  in  France,  and 
to  have  prevented  the  sailing  of  this  cargo.  On  the  former  hearing, 
I  was  of  opinion  that  the  Swedish  vessel  was  clearly  excused, 
although  the  Spanish  government  might  possibly  be  affected  with 
the  obligation  of  communicating  advice  to  their  agents.  In  the  case 
of  The  Falck,  it  appeared  that  the  violence  of  the  French 
government  *  had  actually/orced  that  vessel  out  of  port,  and  [  *  122  ] 
in  defiance  of  the  knowledge  of  the  blockade,  which  the 
master  admitted  himself  to  have  received,  but  at  a  later  period  than  the 
date  of  this  transaction.  I  am  now  to  consider  whether  any  evidence 
is  produced  that  can  fix  upon  the  Spanish  government  a  knowledge 
of  the  blockade,  that  should  have  prevented  the  sailing  of  this  vessel, 
and  that  should  affect  them  legally  with  the  consequences  of  culpable 
negligence.  I  am  of  opinion  that  there  is  not.  It  appears  from  the 
letters  of  the  23d  and  25th  July,  that  the  question  was,  at  that  time, 
dubious  at  Cadiz,  and  that  some  vessels  had  been  suffered  to  pass. 
That  the  Spanish  government  at  Madrid  should  be  impressed  with 
a  distinct  knowledge  of  the  fact,  that  was  rendered  doubtful  at  Cadiz 
on  the  23d  of  July,  so  as  to  have  prevented  the  sailing  of  this  vessel 
from  Bordeaux  on  the  13th  of  July,  is,  I  think,  out  of  all  physical 
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possibility,     I  must,  therefore,  make  the  same  decree  in  this  case  as 
in  other  cases  nnder  the  instructions. 

Restored  on  payment  of  the  captor's  expenses. 


The  Vigilantia,  Reynaert,  master. 

September  12,  1805. 

Vessel  sold  in  a  blockaded  port,  bj  a  neutral,  who  had  himself  purchased  of  the  enemy  since^ 
the  commencement  of  hostilities.    Farther  proof  necessary.    Befosed. 

This  was  a  case  of  a  ship,  originally  French,  that  had  come  out  of 
the  port  of  Havre,  in  ballast,  during  the  blockade,  July,  1805,  and  was 
claimed  on  the  part  of  Mr.  Dammers,  of  Embden,  under  a  transfer 
asserted  to  have  been  made  to  him  from  another  neutral  merchant 
during  the  blockade  of  that  port. 

It  was  alleged  that  the  vessel  had  been  acquired  by  pur- 
[  •  123  ]  chase  from  the  original  French  owner  in  *  July,  1803,  before 
the  commencement  of  the  blockade,  and  it  appeared  that 
she  had  continued  in  that  port  until  the  time  of  sailing;  on  the  pre- 
sent voyage. 

On  the  part  of  the  claimant,  Laurence  contended  —  That  a  ship 
coming  out  in  ballast  was  not  guilty  of  a  breach  of  blockade,  on  • 
account  of  any  transfer  that  might  have  taken  place  between  neutral 
persons  in  that  port.  As  to  the  former  sale  by  which  the  vessel 
passed  from  the  French  owner  to  the  seller,  that  transaction  was 
altogether  prior  to  the  blockade,  and  coul^,  therefore,  not  be  made 
subject  to  any  rules  or  principles  of  law  arising  out  of  that  system  ; 
that  if  any  doubt  was  entertained  as  to  the  fact  of  property,  it  could 
only  be  directed  to  be  cleared  up  in  the  ordinary  way  of  proof  as  to 
the  original  transfer. 

On  the  part  of  the  captor,  the  King^s  Advocate,  The  former 
asserted  transfer  from  the  enemy  proprietor  took  place  in  July,  1803, 
^et  the  vessel  continued  to  lie  in  Havre  for  two  years,  till  July  in  the 
present  year.  This  circumstance  alone  is  suflScient  to  raise  a  strong 
suspicion  that  the  former  sale  was  not  for  the  purpose  of  giving  to 
the  pretended  purchaser  the  use  and  property  of  the  vessel,  but  as  a 
mode  of  cover,  and  for  the  purpose  of  removing  the  substance  of  the 
transaction  more  effectually  from  the  view  of  the  court     It  is  by  such 
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a  contrivance  rendered  impossible  for  the  court  to  obtain  satisfactory 
evidence  of  the  actaal  transfer  from  the  enemy.     It  cannot  be  denied 
that  sach  a  transfer  must  be  a  subject  of  farther  proof.     By 
this  shifting  of  character  the  *  court  is  entirely  precluded  [  *  124  ] 
from  calling  on  the  original  purchaser  to  support  his  title, 
and  that  artifice  is,  no  doubt,  intended  to  cover  the  defect  of  proof, 
which  necessarily  exists  in  such  a  case.     K  a  neutral  vessel  which 
had  entered  the  port  of  an  enemy  before  the  commencement  of  a 
blockade,  is  allowed  to  be  transferred  whilst  lying  there  to  a  neutral 
purchaser  within  a  reasonable  period  of  time,  it  will  not  follow  that 
the  same  permission  should  continue  during  the  whole  blockade,  or 
for  the  considerable  space  of  time  during  which  this  ship  appears  to 
have  laid  in  the  blockaded  port 

Judgment. 

Sir  W.  Scott.  There  are  two  facts  in  this  case  which  attract 
attention.  First,  that  the  vessel  was  clearly  the  property  of  the 
enemy  at  the  commencement  of  the  war ;  and,  secondly, -that  she 
was  taken  coming  out  of  a  blockaded  port,  from  which  she  could  not 
legally  sail,  if  she  had  been  transferred  from  the  enemy  during  the 
existence  of  the  blockade.  These  two  facts  make  it  necessary  to  be 
proved  to  the  satisfaction  of  the  court,  that  there  had  been  such  a 
transfer  made  to  the  person  now  claiming  the  property,  as  entitled 
him  to  bring  the  vessel  out  of  the  blockaded  port,  though  it  is  not 
easy  to  devise  any  mode  of  application,  by  which  the  court  can 
arrive  at  satisfactory  proof  of  the  original  transfer,  if  that  is  not  suf- 
ficiently established  by  the  original  evidence.  The  first  purchaser 
cannot  be  called  upon,  and  I  see  no  sources  of  additional  evidence  to 
which  the  court  can  have  recourse.  I  will  not  say  that  a  ship  origi- 
nally neutral,  upon  which  no  suspicion  of  enemy's  property 
could  arise,  might  not  be  transferred  by  one  neutral  *  to  [  *  125  ] 
another  in  a  blockaded  port  That  point  has  been  already 
favorably  determined.^  But  when  an  inquiry  is  necessary  as  to  the  pro- 
perty, for  the  very  purpose  of  deciding  upon  the  operation  of  the 
blockade,  and  when  no  satisfactory  proof  can  be  obtained,  I  am  of 
opinion  that  the  court  is  warranted  to  reject  the  claim  in  the  first 
instance.  Without  some  such  rule,  it  would  be  impossible  that  the 
blockade  could  be  maintained. 

Condemned. 


1  The  Potsdam,  4  Adm.  Beports^page  89. 
VOL.   VI.  8 
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The  Ranger,  Smith,  master. 

September  13,  1805. 

Contraband,  ship  bucnit  finom  Bordeaux  to  Cadiz,  [ship  and  caigoj  condemned. 

This  was  the  case  of  an  American  ship,  with  a  cargo  of  biscuit 
and  floor,  that  had  been  put  on  board  from  the  public  stores  at  Bor- 
deaux, and  was  going  to  Cadiz,  though  ostensibly  documented  for  Ville 
Real,  in  Portugal.  A  claim  was  given  for  the  cargo  under  the  instruc- 
tion of  the  Ist  of  February. 

On  the  part  of  the  captor,  the  King^s  Advocate  contended  —  That 
ship  biscuit  going  to  Cadiz,  under  false  papers,  would,  independent 
of  the  question  of  blockade,  be  liable  to  confiscation  as  contraband, 
being  evidently  intended  for  the  supply  of  the  Spanish  fleet,  or  for 
the  purpose  of  victualling  the  French  ships  in  that  port ;  that,  as  to 
the  fact,  the  master  admitted  that  he  was  destined  to  Ville  Real,  only 
on  the  contingency  of  Cadiz  being  under  blockade;  that  he  was 
steering  for  Cadiz,  and  that  his  real  bills  of  lading,  which  disclosed 
the  true  state  of  the  transaction,  were  sent  over  land  to  Cadiz. 

[  •  126  ]  •Judgment, 

Sir  W.  Scott.  This  is  a  very  gross  attempt  to  abuse 
the  instructions  which  were  issued  for  the  supply  of  provisions  to 
Spain.  It  must  always  be  remembered  that  this  government  might 
have  availed  itself  of  the  interior  distress  of  the  enemy's  country  as 
an  instrument  of  war.  It  did  not,  however,  but  humanely  permitted 
cargoes  of  grain  to  be  carried,  without  molestation,  for  the  relief  of 
the  necessities  of  famine  under  which  Spain  had  for  some  time  labored. 
It  was  natural  to  expect  that  a  grant  made  with  so  much  liberality 
would  have  been  used  with  the  most  delicate  honor  and  good  faith, 
both  by  Spain  and  her  allies.  But  what  is  the  use  which  is  now 
made  of  it  ?  A  large  quantity  of  biscuit,  destined  evidently  for  sea 
stores,  is  put  on  board,  as  it  is  impossible  to  dissemble,  from  the 
public  storehouse  at  Bordeaux,  and  sent  to  the  port  of  Cadiz.  The 
master  admits  that  it  was  to  have  been  delivered  at  Cadiz,  but  he 
will  not  tell  you  who  was  the  lader,  nor  any  thing  more  of  its  desti- 
nation, than  "that  it  came  from  the  public  stores  at  Bordeaux." 

I  cannot  but  consider  this  attempt  as  a  gross  abuse  of  the  instruc- 
tions, which  wiU  justly  render  the  cargo  subject  to  condemnation,  and 
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I  think  I  am  called  upon  to  stigmatize  this  transaction  as  an  act  of 
ill  faith,  by  condemning  the  claimant  in  the  expenses  of  the  claim.    I 
also   condemn  the  vessel,  as  employed  in  carrying  a  cargo  of  sea 
stores  to  a  place   of  naval  equipment  tinder  false  papers.      It  is 
described,  I  perceive,  as  an  American  vessel.     But  if  the  owner  will 
place  his  property  under  the  absolute  management  and  control  of 
persons  who  are  capable  of  lending  it  in  this  manner  to  be 
made  an  instrument  of  fraud  *  in  the  hands  of  the  enemy,  [  *  127  ] 
he  must  sustain  the  consequence  of  such  misconduct  on  the 
part  of  his  agent. 


The  Franklin,  Dana,  master. 

September  13,  1805. 

Trade  with  the  enemy,  on  the  part  of  Mr.  Bell,  of  London,  jointly  interested  with  his  brother 
in  America,  in  a  shipment  from  America  to  France.    His  share  condemned.^ 

This  was  the  case  of  a  ship  claimed  as  the  property  of  Mr.  Ingals, 
an  American  merchant,  and  of  a  cargo  of  tobacco  shipped  in  America 
for  France,  as  the  property  of  I.  &  W.  Bell,  partners  in  a  house  of 
trade  in  America,  and  also  of  a  house  in  London,  where  Mr.  W.  Bell 
resided,  but  claimed  as  the  sole  property  of  I.  Bell,  of  America. 

On  the  part  of  the  captors,  the  King*s  Advocate  and  Laurence 
argued  against  the  proofs  of  property  of  the  ship  —  and  with  respect 
to  the  cargo,  contended  that  as  it  was  put  on  board,  and  described  in 
the  regular  papers  as  the  property  of  I.  &  W.  Bell,  Mr.  W.  Bell  could 
not  now  be  permitted  to  renounce  his  share,  and  assign  the  whole  to 
the  person  in  America ;  that  his  share  would  be  subject  to  condem- 
nation as  property  engaged  in  trade  with  the  enemy ;  that  this  had 
been  decided  in  a  strong  case  before  the  Lords,  in  which  it  appeared 
that  three  brothers  of  the  name  of  Simpson  were  engaged  in  partner- 
ship as  members  of  a  house  of  trade  in  America,  where  the  managing 
partner  resided,  whilst  the  other  brothers  resided  in  this  kingdom  — 
one  in  Scotland,  the  other  in  London ;  that  although  it  appeared  that 
the  goods  had  been  consigned  to  the  enemy  solely  by  the  direction  of 
the  managing  partner  in  America,  the  Lords  held  that  the  property 
belonging  to  the  partners  in  this  country,  in  a  transaction  as  to  them 


1  [See  note  to  The  Portland,  3  C.  Bob.  41.] 
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illegal,  though  without  their  immediate  privity  or  direction,  could  not 

be  restored,  and  condemned  two  thirds  of  the  cargo,  restor- 

[  •  128  ]  ing  only  that  proportion  that  appeared  *  to  belong  to  the 

partner  in  America.  In  the  present  case  the  facts  were  stronger 

against  the  claim  of  Mr.  W.  Bell,  since  it  appeared  that  he  was  the 

managing  person  in  Europe,  and  that  the  goods  were  going  to  France 

by  his  orders  and  direction  ;  that  it  was  a  case,  therefore,  in  which  he 

could  not  receive  restitution  of  the  share  appearing  by  the  ship's 

papers  to  belong  to  him. 

On  the  part  of  the  claimants,  Arnold  argued  on  the  effects  of  the 
evidence,  and  contended  that  it  was  at  most  a  case  in  which  the 
claimants  would  be  required  to  give  further  proof. 

With  respect  to  some  specified  parts  of  the  cargo,  it  was  suggested 
that  they  belonged  to  different  planters  in  America,  whose  names 
were  set  forth,  and  who,  it  was  said,  having  little  communication  as 
merchants  with  Europe,  had  used  the  name  of  Mr.  Bell,  as  meaning 
to  avail  themselves  of  his  assistance  and  connections  in  France,  to 
dispose  of  their  shipments  of  tobacco,  being  the  produce  of  their  own 
plantations.  It  was  prayed  that  the  claim  might  be  allowed  to  be 
amended  so  as  to  admit  proof  on  their  behalf. 

Judgment. 
Sir  W.  Scott.  The  ship  is  claimed  as  the  property  of  Mr.  Ingals, 
a  citizen  of  America,  and  is  so  described  in  the  certificate,  or  sea  let- 
ter, which  states  the  vessel  to  have  recently  become  his  property,  and 
to  have  been  a  foreign  ship,  as  indeed  the  nature  of  that  instrument 
in  some  measure  implies.  Five  witnesses  have  been  examined,  who 
have  given  but  a  very  unsatisfactory  account  The  first  witness 
says,  "  that  he  knows  no  farther  than  that  he  had  heard  that 
[  •  129  ]  the  •  ship  belonged  to  Bordeaux,  in  France,"  though  it  does 
not  appear  from  what  quarter  he  received  this  information, 
nor  indeed  whether  he  meant  to  represent  her  as  now  belonging  to 
France.  Another  witness  "  knows  not  to  depose."  The  third  wit- 
ness, says  to  the  ninth  interrogatory,  "  that  he  knows  not,  but  had 
heard  from  a  man  who  had  sailed  in  her,  that  she  belonged  to  Messrs. 
Hoskins  &  Gray,  No.  4,  Queen-street,  Bordeaux ;  that  when  he  was 
first  shipped  there  was  a  French  boatswain  on  board,  who  said  he 
should  join  her  again  at  Bordeaux."  It  is  rather  a  singular  coinci- 
dence that  this  description,  which  is  very  precise,  of  the  persons  in 
Bordeaux,  to  whom  the  property  is  said  to  belong,  should  correspond 
exactly  with  a  material  fact  in  the  case,  ihat  the  vessel  was  actually 
consigned  to  that  house  on  the  present  voyage,  and  by  an  instrument 
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which  this  witness  could  not  have  seen.  At  the  same  time  it  is  a 
fact  not  absolutely  inconsistent  with  a  supposition  that  the  ship  had 
been  formerly  their  property,  and'  had  been  transferred  by  them.  It 
>  does  not  necessarily  give  to  this  deposition  the  effect  of  proving  that 
the  vessel  belongs  to  these  persons  at  the  present  time.  The  mate,  it 
is  to  be  observed,  knows  nothing  of  the  property,  though  it  is  rather 
an  extracHrdinary  circumstance  that  he  should  not  be  able  to  depose 
to  any  degree  of  belief  upon  that  point  The  master  positively 
deposes  that  the  vessel  belongs  to  Mr.  Ingals,  but  he  is  the  only  wit- 
ness who  gives  any  support  to  the  papers. 

It  is  said  that  some  of  the  witnesses  were  likely  to  depose,  as  they 
have  done,  from  motives  of  revenge  and  malice ;  and  it  appears  from 
the  evidence,  that  the  crew  had  been  taken  before  a  magis- 
trate,  on  account  of  a  dissatisfaction  *  which  they   had  [  *  130  ] 
expressed  at  the  change  of  the  voyage,  and  that  they  had 
threatened  to  sell  the  ship  to  the  first  British  cruiser,  by  declaring  her 
to  be  French  property.     Certainly  this  behavior  on  their  part  cannot 
bat  produce  a  deduction  of  credit,  though  it  does  not  absolutely  prove 
that  they  have  deposed  falsely.     A  person  in  the  possession  of  a  dan- 
gerous secret  may  gratify  his  revenge  by  a  disclosure  of  the  truth.    It 
is  by  no  means  impossible  that  their  depositions  may  not  be  false, 
though  they  are  subject  to  a  very  great  drawback  of  credit  on  the 
account  of  these  motives,  and  must  be  received  with  great  caution 
and  jealousy. 

Connected  with  these  depositions,  it  cannot  but  be  considered  as  a 
suspicious  circumstance,  that  the  master  should  profess  an  entire 
ignorance  of  the  former  history  of  the  vessel,  though  there  is  enough 
to  satisfy  me  that  she  had  been  a  French  ship.  That  the  master 
should  be  the  only  person  who  was  not  in  the  secret,  is  rather  extra- 
ordinary. If  it  was  known  to  him,  he  has  given  a  dishonest  repre- 
sentation. If  it  was  not  known  to  him,  his  owners  have  behaved 
disingenuously,  since  they  were  bound  to  have  furnished  him  with  the 
knowledge  of  so  material  a  fact,  which  was  likely  to  become  a  sub- 
ject of  inquiry.  If  they  put  a  man  into  the  situation  of  master  of  a 
vessel  in  this  blindfold  manner,  without  giving  him  an  account  of  her 
previous  history,  it  cannot  but  have  the  appearance  of  a  studied  sup- 
pression, and  they  must  not  be  surprised  if  some  inconvenience  ensues. 
It  was  their  duty  to  have  told  him  that  she  had  been  a  French  vessel, 
and  to  have  put  the  documents  of  purchase  on  board.  Under 
these  defects  it  is  impossible  to  say  that  there  is  *  sufficient  [  *  131  ] 
proof  of  property.  At  the  same  time  I  am  unwilling  to  con- 
clude the  case  on  the  evidence  of  persons  whose  testimony  is  liable 
to  be  so  impeached.   I  shall,  therefore,  order  further  proof,  but  the  proof 
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that  is  produced  must  be  very  satisfactory,  because  if  it  should  turn 
out  that  the  vessel  had  been  the  property  of  these  French  merchants, 
it  must  be  very  cogent  proof  that  will  convince  me  that  their  interest 
has  been  divested.  There  must,  therefore,  be  an  order  for  further  proof 
as  to  the  ship.^ 

Then  as  to  the  cargo  —  That  has  been  claimed  for  Mr.  I.  Bell,  of 
America,  who  is  a  partner  in  a  house  of  trade  in  America,  and  also  in  a 
house  in  this  town,  under  the  firm  of  John  &  William  Bell,  of  London. 
Some  of  the  formal  papers  hold  out  the  name  of  I.  Bell,  only;  but  other 
documents,  as  the  charter-pirty  and  the  instructions,  mention  the 
interest  of  I.  &  W.  Bell ;  and  there  are  papers  which  point  to  direc- 
tions which  were  to  be  received  from  Mr.  W.  Bell,  when  the  property 
came  to  Europe. .  It  has  been  decided  by  an  authority  to  which  this 
court  must  bow,  that  even  an  inactive  or  sleeping  partner  (as  it  is 
termed)  cannot  receive  restitution  in  a  transaction  in  which  he  could 
not  lawfully  be  engaged  as  a  sole  trader.  I  can  have  no  doubt,  there- 
fore, that  any  share  belonging  to  Mr.  W.  Bell,  who  is  by  no  means 
an  inactive  partner,  but  appears  rather  to  have  been  the  person  princi- 
pally concerned  in  the  management,  if  not  in  the  interests  of  this 
transaction,  will  be  subject  to  condemnation.  The  master  says  to 
the  12th  interrogatory,  "  that  the  cargo  belongs  jointly  to  I.  &  W. 
Bell,  and  that  I.  Bell  told  him  so,"  though  in  another  place  he  says, 
"  that  it  is  the  sole  property  of  the  lader."     It  is  a  case,  therefore,  in 

which  the  papers  are  inconsistent,  and  the  master's  account 
[  •  132  ]  is  inconsistent  even  *  with  itself.     The  fact  of  property  is  left 

in  such  obscurity  as  to  create  a  necessity  for  further  proof. 
Then  have  the  parties  so  conducted  themselves  as  to  forfeit  this  pri- 
vilege ?  I  do  not  think  that  they  have.  The  master  is  charged  with 
a  suppression  of  papers,  which  is  denied.  It  will  be  proper  that  he 
should  give  an  explanation  of  his  conduct,  in  this  respect,  so  as  to 
exonerate  those  by  whom  he  is  employed.  There  must  be  also  fur- 
ther proof  to  negative  the  interest  of  Mr.  W.  BelL  As  that  gentle- 
man is  in  London,  his  testimony  on  that  point  might  perhaps  be 
most  material ;  but  the  nature  of  the  proof,  which  shall  be  exhibited, 
will  more  properly  be  left  to  the  discretion  of  his  legal  advisers. 
Further  proof  ordered  of  ship  and  cargo. 

On  a  subsequent  day ,2  the  cause  came  on  again  to  be  heard  upon 
the  production  of  Mr.  Bell's  further  proof,  and  upon  the  claims  of  the 
merchants  in  America,  who  had  used  the  name  of  Mr.  Bell,  in  export- 


1  On  the  12th  February,  1806,  the  ship  was  restored  on  fSirfher  proof. 
*  12th  of  February,  1806. 
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ing  sundry  parcels  of  tobacco  to  France.  The  court  was  of  opinion 
that  the  letter  of  Mr.  W.  Bell,  in  which  he  had  given  notice  that  he 
could  not  be  concerned  during  the  war  in  any  cargo  sent  to  France, 
was  not  sufficiently  corroborated  by  proof  of  the  receipt  of  that  letter, 
or  of  the  manner  in  which  it  had  been  acted  upon ;  and  gave  him 
an  opportunity  of  producing  still  further  proof.  That  being  now 
exhibited  — 

Judgment.     February  28. 

Sir  W.  Scott.  This  is  a  claim  for  a  quantity  of  tobacco  shipped 
at  Petersburg,  in  Virginia,  for  Bordeaux,  by  several  planters  exporting 
the  produce  of  their  own  plantations,  but  documented  in  the  fbrmal 
papers  as  the  property  of  Mr.  I.  Bell.  A  reason,  however,  is  given  for 
the  misrepresentation,  which  is  perfectly  innocent,  namely, 
"  that,  intending  to  •make  use  of  Mr.  Bell's  correspondent  in  [  *  133  ] 
France  as  their  consignee,  they  had  shipped  it  in  his  name." 
There  was  no  design  to  impose  on  British  cruisers,  nor  has  any  such 
effect  been  produced,  since  it  was  a  trade  free  from  exception,  whether 
going  on  their  account,  or  on  account  of  Mr.  Bell.  It  is  now  suffi- 
ciently shown  from  certificates  of  property,  and  the  correspondence 
of  the  parties,  that  they  are  really  the  owners  of  the  quantity  claimed 
on  their  behalf ;  and  though  the  proof  is  not  of  the  most  formal  kind, 
I  should  think  it  an  act  of  great  oppression,  if,  after  being  satisfied  of 
the  fact,  I  was  to  send  these  claims  across  the  Atlantic,  with  all  the 
delay  that  must  inevitably  ensue,  to  have  the  proof  exhibited  in  a 
more  formal  manner  from  themselves.  I  shaU,  therefore,  direct  their 
property  to  be  restored. 

The  principal  question  then  remains,  respecting  the  moiety  of  seventy 
hogsheads  of  tobacco,  which  are  claimed  in  the  name  of  Mr.  I.  BelJ. 
They  are  described  in  the  general  bill  of  lading,  "  as  for  the  account 
and  risk  of  I.  Bell,"  who  was  the  general  shipper  of  the  whole  cargo. 
But  there  was  a  particular  bill  of  lading,  also,  for  this  parcel,  with  the 
marks  of  I.  &  W.Bell ;  so  that  it  is -.not  correctly  true  that  nothing 
arises  on  the  face  of  the  papers  to  attribute  any  share  of  the  property 
to  Mr.  W.  Bell.  In  addition  to  this  suggestion  arising  out  of  the 
papers,  the  master  says  to  the  twelfth  interrogatory,  "  that  it  is  the 
property  of  I.  &  W.  Bell,  and  that  I.  Bell  told  him  so."  This  is  a 
direct  declaration,  and  of  no  mean  authority ;  though  not  absolutely 
conclusive,  it  affords  ground  of  presumption,  unquestionably,  more 
especially  as  the  master  is  a  cautious  and  discreet  man,  as  far  as  I 
can  collect,  and  is  not  very  likely  to  have  spoken  lightly  or 
loosely  to  the  prejudice  of  his  employers.  *  In  a  subsequent  [  *  134  ] 
part  of  his  depositions,  he  says,  indeed,  "  that  the  property 
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belongs  to  the  lader,"  but  that  must  be  taken,  referendo  to  what  he 
had  before  deposed,  and  as  not  excluding  the  joint  interest  of  the 
brother  in  the  transaction.  When  he  comes  to  give  in  his  claim, 
however,  and  perhaps  after  some  instructions  received  here,  he  claims 
this  parcel  of  tobacco  as  the  sole  property  of  Mr.  I.  Bell. 

It  might  have  been  natural  to  expect,  that  if  it  had  been  the  sole 
property  of  that  gentleman  in  America,  he  would  have  informed  the 
master,  with  particular  precision,  that  it  belonged  to  him  exclusively, 
and  that  W.  Bell  was  to  have  no  interest  in  it,  and  that  he  must  un- 
derstand it  to  be  on  his  own  separate  account  It  is  clear,  from  the 
manner  in  which  the  master  speaks  to  the  twelfth  interrogatory,  that 
no  such  communication  could  have  passed.  If,  in  time  of  war,  which 
necessarily  requires  particular  precision,  persons  conduct  their  busi- 
ness in  such  a  manner  as  furnishes  no  means  of  discrimination,  they 
must  not  be  surprised  if  the  court  is  unable  to  protect  them  from  the 
inconvenience  that  must  ensue  from  such  a  state  of  obscurity  and 
doubt  There  is  no  invoice ;  but  the  manifest  describes  L  Bell  "  as 
of  the  house  of  I.  &  W.  Bell,"  which  could  not  have  been  done  with 
propriety  if  he  had  been  acting  only  with  relation  to  his  own  sepa- 
rate interest  It  is  impossible  under  these  appearances  not  to  say, 
that  farther  proof  was  necessary  to  discharge  Mr.  W.  Bell  of  an  in- 
terest in  this  shipment  Mr.  W.  Bell  is  a  person  who  had  come  from 
America  to  settle  here ;  but,  in  so  doing,  he  can  enjoy  no  greater  pri- 
vileges than  other  British  merchants,  who  are  prohibited  in  time  of 

war  from  being  concerned  in  any  manner  of  commerce  car^ 
[  •  135  ]  ried  on  with  *  the  enemy.     It  is  admitted  that  I.  &  W. 

Bell  are  general  partners,  and  that  there  has  been  no  dis- 
solution of  the  partnership ;  but  that  it  does  still,  as  it  may  legally, 
exist  with  regard  to  exportations  to  neutral  countries.  It  is  averred, 
however,  that  there  has  been  a  separation  as  to  all  shipments  to 
France,  and  that  W.  Bell  had  written  to  his  brother  at  the  commence- 
ment of  the  war,  renouncing  all  concern  in  the  trade  to  France.  Mr. 
W.  Bell  has  made  an  affidavit  of  this  fact,  in  which  he  states  also, 
"  that  he  has  not  been  interested  directly  or  indirectly  in  any  such 
shipments ;  that  he  has  not  considered  himself  as  interested,  nor  has 
he  been  so  considered  by  his  brother  to  the  best  of  bis  knowledge  and 
belief;"  not  absolutely,  but  only  in  this  qualified  manner,  to  the. best 
of  his  knowledge  and  belief;  and  it  may  perhaps  appear  rather  extra- 
ordinary, that  he  should  not  be  enabled  to  speak  to  such  a  circum- 
stance in  a  more  positive  manner,  and  without  limitation.  A  letter 
of  the  6th  of  September  has  been  produced,  in  which  Mr.  W.  Bell 
renounces  all  interest  in  the  shipments  to  France. 
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It  is  admitted  that  this  mode  of  separation  would  not  be  sufficient 
to  discharge  an  interest  in  a  ship  ;  and,  with  respect  to  the  cargo,  it  is 
impossible  not  to  feel,  that  as  it  was  a  letter  which  was  to  draw  the 
line  of  demarcation  between  the  joint  and  separate  concerns  of  two 
partners,  we  might  expect  that  it  would  have  received  a  particular 
answer.     Mr.  W.  Bell  presses  the  subject  with  particular  earnestness 
on  his  attention ;  "  let  nothing  induce  you  to  neglect  this  advice,  for  I 
will  have  nothing  to  do  with  any  commerce  to  France  till  the  war  is 
over."     It  was  an  occurrence  that  would  be  likely  to  introduce  no 
inconsiderable  alteration  in  the  manner  in  which  the  business  of  the 
house  had  been  carried  on  ;  and  it  is  quite  impossible  that  it 
•  should  not  have  required  particular  notice.    The  letter  that  [  *  136  ] 
was  first  produced  as  the  answer,  is  of  the  10th  of  Novem- 
ber, in  which  Mr.  I.  Bell  writes,  "  yours  aiKi letters  from  the  24th 

of  August  to  the  6th  of  September  are  before  me ;"  but  there  is  not 
a  syllable  relative  to  this  separation.  It  does  not  indeed  necessarily 
appear  that  the  letter  of  the  6th  of  September  was  Mr.  W.  Bell's,  or 
that  it  might  not  be  a  letter  from  the  other  gentleman  who  is  included 
in  the  same  paragraph.  However  that  might  be,  there  is  no  mention 
of  any  inconvenience  that  might  be  occasioned  to  the  ordinary  course 
of  their  business,  nor  of  any  remedy  to  be  provided,  to  obviate  the 
difficulties  produced  by  this  separation. 

The  difficulty  that  might  be  likely  to  occur,  is  obvious  from  this 
circumstance,  that  the  vessels  were  to  come  in  the  first  instance  to 
Falmouth,  and  there  to  take  their  ulterior  destination  to  France,  or 
elsewhere,  under  the  direction  of  Mr.  W.  Bell,  according  to  the  state 
of  the  markets  in  Europe.  In  America,  then,  it  could  not  be  known 
whether  any  particular  shipment  would  be  a  separate  or  joint  account, 
or  to  whom  the  cargo  would  belong,  because  it  remained  uncertain 
whether  the  vessel  would  proceed  to  France  or  not.  It  might  be 
supposed  that  some  expedient  would  have  been  necessary  to  obviate 
this  inconvenience ;  yet  no  mention  whatever  is  made  of  that  neces- 
sary part  of  this  subject. 

When  the  cause  came  on  before,  the  court  was  anxious  to  give 
Mr.  Bell  farther  opportunity  of  elucidating  these  difficulties,  which 
had  not  been  satisfactorily  removed.     An   additional  affidavit  has 
now  been  brought  in,  which  states  "  the  letter  of  the  10th  November 
not  to  have  been  the  immediate  answer  to  Mr.  Bell's  renun- 
ciation of  the  partnership,  and  that  *  there  must  have  been  [  *  137  ] 
some  other  letter,  which  either  did  not  arrive,  or  which  has 
been  destroyed,  as  containing  matters  of  private  concern,  as  their  letters 
frequently  did,  and  were  on  that  account  not  preserved  in  the  count- 
ing-house."    Taking  it  either  way,  if  the  letter  did  not  arrive,  can  I 
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suppose  that  there  would  not  have  been  some  other  reference  to  the 
same  subject,  and  that  Mr.  W.  Bell  would  not  have  urged  his  former 
observations,  till  there  was  a  precise  and  distinct  understanding  be- 
tween thera^.  If  it  did  arrive,  is  it  a  reason  why  the  letter  should  be 
destroyed,  because  it  contained  some  things  that  were  not  proper  to 
be  generally  known  in  his  counting-house  ?  There  are  other  modes 
very  familiar  in  practice  of  preserving  a  correspondence  of  a  particular 
nature ;  and  it  is  not  easy  to  conceive  that  such  a  letter  would  be 
destroyed  on  that  account.  The  affidavit  states,  '<  that  there  has  been 
no  settlement  of  accounts  betwecfti  them,  owing  to  the  extensiveness 
of  their  engagements,  and  that  Mr.  W.  B.  has  not  considered  himself 
nor  is  he  considered  by  his  brother  in  America,  to  be  interested  in 
any  shipments  to  France."  That  must  be  taken,  I  conceive,  with 
reference  to  the  manner  in  Which  it  was  before  stated,  "  to  the  best  of 
his  knowledge  and  belief."  This  interest  might  still  be  a  matter  to 
be  brought  forward  in  account,  at  the  end  of  the  war ;  a  supposition 
which  may  not  unfairly  be  entertained,  and  which  does,  I  think,  in  an 
extraordinary  manner,  harmonize  with  the  loose  manner  in  which  the 
separation  was  first  notified  and  received.  There  is  one  other  letter 
produced  from  Mr.  J.  Bell,  which  was  written  after  the  capture,  and 
in  which  he  refers  to  this  transaction  in  very  general  terms.  "  It  was 
well  known  to  me,  and  I  supposed  you  equally  informed,  having 
regularly  replied  to  your  letter  of  the  6th  of  September,  that 
[  *  138  ]  I  considered  *  you  as  not  concerned  in  shipments  to  France.* 
He  does  not  say  that  be  had  acted  upon  it  It  is  not  even 
confirmed  by  affidavit,  and  it  is  altogether  a  very  loose  and  general 
letter  on  a  subject  of  so  much  importance.  All  that  remains  is  the 
affidavit  of  the  clerk  of  Mr.  W.  Bell,  who  says,  "that  Mr.  W.  Bell 
has  not  charged  the  profits  of  such  consignments  to  himself,  bnt  only 
the  commission  of  agency,  &c."  This  also  is  not  inconsistent  with 
the  supposition,  that  the  real  accounts,  in  which  Mr.  W.  Bell's  inte- 
rest may  stand  prominent,  are  kept  in  America. 

Having  given  Mr.  W.  Bell  farther  opportunity  of  proving  in  a  sat- 
isfactory manner  the  dissolution  of  partnership,  which  is  suggested  to 
have  taken  place,  under  a  hope  that  he  would  have  been  able  to 
eflect  this,  I  feel  myself  compelled  to  pronounce,  that  he  has  failed 
to  produce  that  conviction  in  my  mind ;  consequently  a  moiety  of 
these  goods  must  be  condemned,  as  the  property  of  a  British  mer- 
chant engaged  in  commerce  with  the  enemy. 
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The  Schoone  Sophie,  Arians,  master. 

September  18,  1805. 

Condemnation  in  Consular  Courts.     Defectiye  title  of  the  neutral  purchaser  cured  by  an 

intervening  peace. 

This  was  a  question,  as  to  the  ship,  reserved  at  the  former  hearing, 
on  a  claim  given  by  the  British  proprietor,  who  stated  her  to  have 
belonged  to  him,  and  to  have  been  captured  by  the  French,  and  car- 
ried into  a  port  in  Norway,  and  condemned  by  the  French  Consular 
Court  in  that  country,  1799.  It  now  appeared  that  other  proceed- 
ings had  been  afterwards  had,  on  the  former  evidence,  in  the  regular 
Court  of  Prize  in  Paris,^  where  a  sentence  of  condemnation  had  been 


^  On  the  effect  of  the  sentences  of  the  prize  tribunals  of  France,  pronounced  on 
vessels  carried  into  neutral  ports,  the  Editor  takes  this  opportunity  of  inserting  the 
recent*  decision  of  the  Court  of  Appeal  in  the  case  of  The  Henric  and  Maria,  Baar. 

From  the  decision  off  the  High  Court  of  Admiralty  in  that  case,  upholding  such  a 
title  under  the  circumstances  and  considerations  there  noticed,  an  appeal  was  prose- 
cuted, and  two  other  questions  of  the  same  kind  were  brought  fix>m  Vice- Admiralty 
Courts,  in  the  cases  of  The  Gluclicke  Peter,  and  The  Jonge  Jan. 

On  the  7th  August,  1807,  the  judgment  of  the  Court  of  Appeal  was  delivered  by 
the  Master  of  the  Bolls,t  to  the  following  effect : 

^  This  case  inyolves  a  question  as  to  the  validity  of  sentences  of  condemnation  pro- 
nounced in  a  belligerent  country  on  prizes  carried  into  neutral  ports.  There  was 
some  difference  of  opinion  among  the  members  of  the  board,  before  whom  the  case  was 
originally  argued.  But  it  appeared  to  me  that  the  acknowledged  practice  of  this 
country  must  have  the  effect  of  making  those  sentences  valid,  whilst  that  practice  con- 
tinued. For  there  could  be  no  equity,  on  which  we  could  deny  the  validity  of  that 
title  to  neutrals  purchasing  of  the  enemy,  at  the  same  time  that  they  were  invited  to 
take  them  from  ourselves." 

The  question  is  not  altogether  new.  In  the  year  1761,  a  case  occurred  in  which  a 
British  ship,  captured  by  the  French  and  carried  to  Christiansand,  and  condemned  in 
tiie  courts  in  France,  was  sold  to  a  merchant  of  Denmark,  who  sent  the  vessel  in  the 
eouTse  of  her  trade  to  a  port  in  Scotland.  The  original  proprietors  arrested  the  vessel 
by  precept  from  the  Court  of  Admiralty,  on  the  ground  of  the  invalidity  of  such  a 
sentence  to  change  the  property.  And  the  judge  of  the  Court  of  Admiral^  sustained 
the  objection,  and  decreed  the  vessel  to  bebng  to  the  original  owners.  An  appeal 
was  prosecuted  to  the  Court  of  Sessions ;  §  and  under  the  authority  of  that  court  an 

•  7th  August,  1807.  t  Supra^  vol.  iv.  p.  43. 

X  Sir  William  Grant 

4  Benton  v.  Brink,  July  23, 1761,  Diet,  of  Decis.  v.  iii.  p.  328  ;  also  Decis.  Beported,  from 
I760tol764,v.  Lp.  104. 
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[  •  139  ]  •  pronounced,  professing  to  affinn  the  sentence  of  the  Con- 
sular Court 

[  •  140 ]  •On  the  part  of  the  British  owner,  Arnold  contended  — 
That  the  sentence  of  the  tribunal  in  France  could  not  avail  to 
remedy  the  defect  imputable  to  the  original  sentence ;  that  the  court  at 
Paris  did  not  appear  to  be  a  Court  of  Appeal,  and  could  not  found  a 
sentence  on  the  process  which  had  issued  from  another  court ;  that  it 
did  not  appear  that  any  monition,  or  original  process  had  preceded  the 
sentence  of  the  court  at  Paris ;  that  in  professing  to  afiirm  the  sentence 
of  the  Consular  Court,  it  did  no  more  than  affirm  it  as  it  then  stood, 
in  its  defective  state ;  that  the  nullity  before  imputable  to  the  original 
sentence  still  continued,  andthe  British  proprietor  would,  therefore,  be 
entitled  to  the  restitution  of  his  property  on  salvage. 

On  the  part  of  the  neutral  claimant,  Laurence  and  Robinson  con- 
tended —  That  it  did  not  appear  that  the  Court  of  Prize  at 
[  *  141  ]  Paris  was  limited  in  its  constitution  *  from  proceeding  on 
examinations  taken  in  other  courts,  in  the  same  manner  as 
it  had  been  anciently  the  practice  of  the  French  Prize  Courts  to  pro- 
ceed on  depositions  taken  by  consuls  in  foreign  ports  ;  that,  as  to  the 


inquiry  was  directed  to  be  made  into  the  practice  of  the  High  Court  of  Admiralty  of 
England,  on  this  subject 

It  was  on  that  occasion  certified  to  be  the  practice  of  the  Kgh  Court  of  Admiralty 
to  condenm  vessels  lying  in  neutral  ports ;  and  on  that  information  the  Court  of  Ses- 
sions reversed  the  judgment  of  the  court  below,  and  decreed  restitution  to  the  Danish 
purchasers ;  and  in  that  sentence  the  British  owners  acquiesced. 

After  this  declaration  of  the  practice  of  our  own  courts,  it  would  be  a  very  great 
hardship  on  Danish  merchants,  to  expect  that  they  should  know  the  law  better  than 
the  courts  of  Scotland,  or  to  require  tiiat  they  should  abstain  from  purchases  of  this 
kind,  on  a  mere  surmise  that  a  different  doctrine  might  be  held  forty  years  after.  The 
equitable  mode  of  correcting  the  principle  of  law,  if  it  is  wrong,  would  be  to  correct,  in 
the  first  instance,  the  practice  of  our  own  courts.  If  that  is  altered  *  so  as  to  be 
brought  to  the  knowledge  of  neutral  merchants,  the  question  as  to  them  will  be  mate- 
rially changed.  They  will  no  longer  be  at  liberty  to  stand  on  our  practice,  and  say, 
the  title  is  allowed  to  be  good  amongst  yourselves.  They  must  come  forward,  and 
support  their  pretensions  on  other  grounds;  and  then  many  of  the  considerations  that 
were  urged  in  argument,  at  the  hearing  of  this  case,  will  be  deserving  of  very  serious 
attention.  It  is  not  necessary  to  enter  upon  those  topics  now,  because  this  court  is  of 
opinion  that  neutrals  are  sufficiently  confirmed  in  their  title,  by  the  practice  which  has 
prevailed  amongst  ourselves.  On  these  grounds  the  sentence  of  the  High  Court  of 
Admiralty  in  The  Henric  and  Maria,  must  be  affirmed,  «nd  the  sentences  of  the  Vice- 
Admiralty  Courts  in  the  two  other  cases  restoring  such  property  to  the  fonner  owners, 
must  be  reversed. 

♦  Vide  supra,  vol.  i.  p.  119. 
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want  of  an  original  monition,  to  found  the  process  of  the  court  at 
Paris,  it  could  not  easily  be  ascertained  here  how  that  fact  might  be, 
but  it  was  a  respect  due  to  all  courts  of  foreign  jurisdiction,  to  sup- 
pose that  the  forms  of  their  proceedings  had  been  regular,  unless  a 
manifest  defect  appeared  on  the  face  of  the  sentence  itself;  that  as 
to  the  effect  of  the  Sentence,  it  was  not  to  be  considered  barely  on  the 
critical  meaning  of  the  word  affirm  ;  that  it  did  not  adopt  the  former 
sentence  in  blind  terms,  but  recited  the  usual  reference  to  the  exami- 
nations, and  to  the  facts  of  the  case ;  that  the  intention  of  the  court 
was  obviously  to  correct  the  defect  of  the  former  proceeding,  and 
must  be  taken  to  be  substantially  competent  to  that  purpose  ;  that  a 
further  argument  arose  on  the  face  of  the  claim,  which  would  operate 
as  a  complete  bar,  namely,  that  the  capture  and  condemnation  in 
question  were  acts  of  the  late  war.  A  treaty  of  peace  had  intervened, 
which  must  be  taken  to  have  effectually  established  the  title  of  the 
captor,  and  all  other  titles  derived  from  him,  on  the  ground  of  the 
uti  possidetis,  which  may  be  considered  as  the  natural  basis  of  every 
treaty  of  peace,  when  no  other  conditions  are  expressed. 

On  the  part  of  the  captor,  the  King^s  Advocate  contended  —  That 
although  the  treaty  of  peace  might  introduce  a  state  of  amity  be- 
tween the  belligerent  nation,  the  neutral  purchaser  was  no  party  to 
that  contract,  and  could  not  derive  any  protection  from  it. 

Judgment. 
Sir  W.  Scott.     I  am  of  opinion  that  the  title  of  the 
former  owner  is  completely  barred  by  the  intervention  *  of  [  *  142  ] 
peace,  which  has  the  effect  of  quieting  all  titles  of  posses- 
sion arising  from  the  war ;  and  if  the  vessel  has  been  transferred  to 
the  subject  of  another  country,  he  also  will  be  entitled  to  the  same 
benefit  from  the  treaty  as  the  captor  himself  would  have  been,  if  he 
had  continued  in  possession.     It  is  admitted  that  as  to  the  enemy  it 
would  have  this  effect,  and  that  it  would  not  be  lawful  to  look  back 
beyond  the  general  amnesty  to  examine  the  title  of  his  possession. 
If  his  property  is  transferred,  the  purchaser  must  also  be  entitled  to  the 
benefit  of  the  same  considerations,  for  otherwise  it  could  not  be  said 
that  the  intervention  of  peace  would  have  the  effect  of  quieting  the 
possession  of  the  enemy ;  because,  if  the  neutral  purchaser  was  to  be 
dispossessed,  he  would  have  a  right  to  resort  back  to  the  belligerent 
seller,  and  demand  compensation  from  him.     I  am  of  opinion,  there- 
fore, that  the  intervention  of  peace  has  put  a  total  end  to  the  claim 
of  the  British  proprietor,  and  that  it  is  no  longer  competent  to  him  to. 

VOL.   VI.  9 
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look  back  to  tlie  enemy's  title,  either  in  his  own  possession,  or  in  the 
bands  of  neutral  purchasers.  As  to  any  efiect  of  the  new  war, 
though  that  may  change  the  relation  of  those  who  are  parties  to  it, 
it  can  have  no  effect  on  neutral  purchasers,  who  stand  in  the  same 
situation  as  before.  Those  purchasers,  though  no  parties  to  the 
treaty,  are  entitled  to  the  full  benefit  of  it,  because  they  derive  their 
title  from  tbose  who  are. 

Further   proof  of  the   property   ordered.     Finally   restored    27th 
Sept  1806, 


The  Rendsberg,  Nyberg,  master. 
December  17  and  20, 1805. 

Judgment  on  the  rc^port  of  the  registrar  and  merchants,  as  to  sundry  fees  charged  hy  the 
marshal  for  insurance,  appraisement,  delivery,  sale,  &c.,  &c. 

This  was  a  case  on  objection  to  the  report  of  the  registrar  and 
merchants  on  sundry  charges  exhibited  by  the  marshal  of 
[  •  143  ]  the  court  against  the  ship  *  and  cargo,  for  the  several  ser- 
vices of  removal,  sale  of  the  ship,  unlivery  of  the  cargo,  and 
subsequent  delivery  to  the  claimants  on  bail.^ 

The  cause  was  argued  much  at  length  on  the  facts  and  averments 
set  forth  in  the  act  of  court,  by  Laurence  and  Swabey^  on  the  part  of 


1  JV0fe.    Tho  charges  in  dispute,  as  set  forth  in  the  report  of  the  registrar  and  mer- 
ehanta^  wero, 

AUovred.  Dinllowed. 

A  ^barge  of  nmrshara  fee  for  removing  the  ship,  475/.      ^      £      «.    d.       Si      s,    d. 
Aa  alUm veiling  expenses  are  charged  for,  the  registrar   >-    160    0    0       325     0    0 

and  niercbants  allow  a  proper  recompense.  ) 

A  charge  for  unloading  the  cargo,  value,  88,000/.,  at  one 

half  per  cciit,  AiOL 
Allowed  for  tlif^   marshal  and  assistants  attending  the 

uobadingT  ^^^'t  ^^^  ordering  appraisement  oi  the 

cargo,  v^ue,  63,686/.  7*.  6c/.  at  one  half  per  cent. 


318     8    8       121    II     4 


A  charge  for  deli  ve  ring  the  cargo  to  the  claimant,  818/.  ") 

e*.  M.  ! 

Dijalbwedj  as  the  registrar  and  merchants  think  the  ( 

foregoing  allowance  sufficient  .  J 

A  charge  of  poundage  on  the  sale  of  the  ship,  on  8,050/.  7    qoi     r 

a(  a  1-2  per  cent,  281/.  5*.  I    ^^^     ^ 
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the  marshal,  and  by  the  King^s  Advocate  and  Arnold^  on  the  part  of  the 
admiralty. 

Judgment. 

Sir  W.  Scott.  This  was  a  valuable  Dutch  ship,  which  had  been 
seized  at  St.  Helena;  and  was  by  the  governor  sent  on  to  Falmouth 
under  the  care  of  a  Mr.  Smith,  who  had  been  the  captain  of  an  East 
India  packet,  and  describes  himself  to  have  labored  under  considera- 
ble difficulties  during  his  passage,  from  a  disorderly  crew,  and  a 
number  of  Dutch  prisoners  who  happened  to  be  on  board.  He  had 
stipulated  with  the  governor  of  St  Helena  for  60/.  per 
month,  *  including  his  table  and  all  expenses,  and  has  since  [  *  144  ] 
received  payment  at  that  rate  for  sixteen  months,  during 
which  time  he  was  continued  in  command.  On  the  arrival  of  the 
vessel  at  Falmouth,  claims  were  given  for  the  cargo  on  behalf  of 
neutral  merchants,  and  proceedings  were  instituted  on  the  part  of  the 
admiralty,  in  consequence  of  the  seizure  having  been  made  by  non- 
commissioned persons.  It  was  thought  to  be  advisable  by  all  parties 
that  the  ship  and  cargo  should  be  removed  to  London.  A  commis- 
sion of  removal  accordingly  issued  at  the  prayer  of  the  proctor  of  the 
admiralty,  directed  to  the  marshal,  and  a  conjectural  valuation  was 
taken  at  88,000/.  for  the  purpose  of  effecting  insurances,  the  policies 
for  which  were  to  be  lodged  in  the  registry,  previous  to  the  removal. 
The^ship,  being  a  Dutch  vessel,  was  condemned  as  a  droit  of  admi- 
ralty, and  was,  as  such,  sold  at  public  auction  by  the  marshal  for 
8,050/.  The  cargo,  which  had*  been  conjecturally  valued  at  88,000/., 
was  decreed  to  be  delivered  lo  the  claimant  on  bail,  to  answer  the 
order  for  farther  proof,  and  for  that  purpose  a  valuation  was  more 
correctly  taken  by  appraisement  at  something  above  63,000/.,  which  has 
since  been  paid  into  court  on  the  ultimate  condemnation  of  the  cargo. 

The  marshal  has  brought  in  his  bill  of  charges  for  the  various  ser- 
vices performed  by  him,  and  they  have  been  considered  by  the  regis- 
trar and  merchants,  on  a  reference  made  to  them  by  the  court.     The 
result  has  been,  that  some  of  the  charges  have  been  allowed,  and 
some  disallowed,  and  both  parties,  objecting  to  certain  aUowances  or 
disallowances,  have  stated  their  objections  to  the  report  of  the  regis- 
trar and  merchants  in  ail  act  of  court.     The  case  now  comes  before 
me,  upon  these  allowances  and  disallowances,  and  carries 
-vpth  it  the  greater  *  importance,  as  the  decision  is  likely  to  [  *  146  ] 
direct  a  rule  of  practice  to  govern  other  cases  generally,  in 
which  the  marshal  acts,  and  between  the  marshal  and  all  other  parties 
whatsoever,  as  well  as  his  more  immediate  employers,  the  Lords  Com- 
missioners of  the  Admiralty. 
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I  trust  I  need  not  profess  to  bring  to  this  discussion  at  least  the 
dispositions  which  ought  to  meet  it ;  an  anxiety  to  attend,  on  the 
one  hand,  to  those  considerations  of  public  utility,  in  which  the  real 
honor  of  the  court  is  so  deeply  involved,  (for  it  can  have  no  honor 
.  independent  of  its  subservience  to  public  utility,)  and,  on  the  other 
hand,  to  those  sentiments  of  a  liberal,  and  even  kind  justice,  which  it 
is  bound  to  feel  towards  those  immediately  employed  in  exercising 
its  functions.  It  would  be  a  gross  dishonesty  to  lose  sight  of  the 
public  utility,  from  an  undue  partiality  to  individuals,  but  it  would 
be  a  dishonesty  not  less  base,  nor  less  detestable  in  the  motive,  to 
sacrifice  rights  which  the  court  is  bound  to  protect,  to  any  pursuit  of 
an  unjust,  and  therefore  transient,  popularity. 

The  charges  are  made  in  a  document,  entitled,  according  to  ancient 
style,  "  a  bill  for  fees  and  disbursements,"  making  no  mention  of  com- 
mission or  mercantile  profits.  The  disbursoments  have  been  settled 
and  allowed,  therefore  the  present  question  turns  merely  on  fees  — 
fees  which,  however  arising,  the  marshal  conceives  he  has  a  legal  title 
to  demand,  and  to  have  that  demand  sustained  by  this  or  any  other 
court  in  which  his  title  may  be  questioned. 

All  fees  of  office,  properly  so  called,  are  presumed  to  have  a  legiti- 
mate foundation  in  some  act  of  a  competent  authority, 
[  *  146  ]  originally  assigning  a  fair  quantum  *  meruit  for  the  par- 
ticular service.  The  evidence  of  such  fees  is  found  best, 
and  most  usually,  in  written  documents,  either  ancient  or  modern, 
supposed  to  be  founded  upon  more  ancient ;  and  these  are  of  a 
deciding  character  when  they  have  been  generally  recognized  under 
such  an  impress  of  authority.  In  many  cases,  unwritten  usage  is  all 
the  evidence  that  can  be  obtained,  and  is  sufficient  where  it  is  uni- 
form and  so  admitted.  When  there  is  neither  the  one  nor  the  other 
of  these  species  of  evidence,  a  claim  or  remuneration  may  still  be 
supported  pro  opere  et  labore.  It  may  be  properly  made  a  fee  of 
office,  for  future  services  of  the  like  kind,  by  competent  authority ; 
but  it  cannot  be  strictly  claimed  as  such.  It  wants  the  certainty  and 
uniformity  that  characterize  a  fee  of  office,  properly  so  called,  though 
it  may,  on  other  considerations,  be  justly  due  to  the  claimant. 

Most  of  the  charges  which  have  been  brought  forward,  appear  to 
be  rather  of  this  description.  They  are  not  referred  to  any  table,  nor 
to  any  established  course  of  practice  much  older  than  the  marshal's 
own  time.  The  registrar  and  merchants  seem  to  have  estimated  all 
the  claims  much  in  the  same  way  of  equitable  allowance,  pro  opere 
et  labore,  though  with  a  different  result. 

The  articles  questioned  on  one  side  and  the  other  are  four  in  num- 
ber.   1st.  475/.  on  the  removal  of  the  ship  and  cargo,  charged  at  one 
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half  per  cent,  on  the  value,  but  reduced  to  150L    2dly,  440t  for 
unlading  the  cargo  at  one  half  per  cent,  reduced  by  a  different  com- 
putation of  value  to  318/.    3dly,  318/.  charged  at  one  half  per  cent 
for  the  delivery  to  the  claimant,  disallowed  altogether,  on  a  supposition 
that  the  sum  allowed  in  the  foregoing  article  was  sufficient. 
4thly,  a  *  poundage  of  three  and  one  half  per  cent  for  the  mar-  [  *  147  ] 
shal  and  his  broker  on  the  sale  of  the  ship,  of  which  I  will  only 
say  at  present,  that  it  is,  at  least,  charged  in  an  improper  form,  in  con- 
founding together  what  should  be  stated  separately,  in  order  that  the 
pretensions  of  the  marshal  and  his  broker  may  be  distinctly  ascertained, 
and  that  it  may  appear  how  much  is  paid  in  the  way  of  disburse- 
ment, and  how  much  as  a  quantum  meruit  to  the  marshal. 

These  charges  altogether  amount  to  above  1,400/.,  and  if  the  cargo 
had  been  sold,  (which  the  marshal  claims  also  a  right  to  sell,  where 
it  is  to  be  sold,)  there  would  have  been  a  clear  profit  of  office  of 
3,000/.,  acquired  by  an  officer  of  a  court  of  justice,  in  the  course  of 
one  cause  depending  in  that  court.  I  must  confess  that  such  a  gene- 
ral statement  is  at  least  awakening.  I  know  nothing  like  it  in  any 
other  office  of  the  same  description.  It  may  happen  that,  by  forfeit- 
ures and  fines,  very  large  profits  may  occasionally,  and  in  the  result 
of  one  decision,  fall  into  the  lap  of  grantees  of  the  crown,  under 
ancient  grants,  made  in  the  improvident  simplicity  of  former  times. 
But  this  is  not  of  that  kind ;  it  arises  not  from  eccentric  penalties, 
but  from  the  mere  execution  of  the  ordinary  processes  of  the  court 
in  which  the  party  is  an  officer.  Is  this  an  office  of  high  and  burden- 
some dignity  ?  Respectable,  most  undoubtedly  it  is,  but  not  of  the 
very  first  order  even  in  the  court  to  which  it  belongs.  It  is  an  office 
requiring  the  valuable  qualifications  of  common  prudence,  common 
integrity,  and  common  civility  in  the  holder;  but,  well  satisfied  by 
these  endowments,  and  demanding  no  peculiar  elevation  of 
talents,  no  laborious  preparations  of  study,  *  and  personal  [  *  148  ] 
accomplishments,  and  imposing  no  particular  obligations  of 
splendor  and  expense  ;  and  yet  it  is  very  evident  that  this  office  may, 
by  easy  possibility,  from  the  occurrence  of  two  or  three  sych  causes 
within  a  short  period,  far  transcend,  in  any  competition  of  profits, 
offices  of  any  kind  whatever — offices  the  most  dignified  in  rank,  and 
the  most  important  in  functions  that  are  known  to  the  establishments 
of  this  country. 

These  general  considerations  are  certainly  not  decisive,  for  it  may 
happen,  notwithstanding,  that  its  duties,  being  very  laborious  and 
very  continued,  may  be  not  overpaid.  But  they  certainly  must 
excite,  upon  the  first  view  so  presented,  a  strong  impression  either 
that  the  court  is  unfortunately  constituted  for  purposes  of  public  con- 
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venience,  or  that  its  rules  have  been  somehow  or  other  misapplied,  in 
producing  such  an  unnatural  result. 

The  first  charge  is  a  commission  on  removal,  at  one  half  per  cent, 
on  the  ship  and  cargo,  amounting  to  475/.,  but  reduced,  by  the  report 
of  the  registrar  and  merchants,  to  150/.  To  this  reduction  the  mar- 
shal objects,  not  that  such  an  allowance  is  unconformable  to  any 
table  of  fees,  for  no  fee  for  such  a  service  is  to  be  found  in  the  table 
referred  to,  or  in  any  other ;  nor  that  it  is  unconformable  to  former 
usage,  for  no  ancient  usage  whatever  is  shown,  but  that  it  is  dispro- 
portionate to  what  is  equitably  due,  as  a  quantum  meruit^  for  care, 
attention  and  responsibility  in  the  service.  The  fact  that  there  is  no 
fee,  either  in  the  table  or  usage,  leads  rather  to  this  conclusion,  that 
this  particular  service  is  not  appendant  to  the  office,  because 
[  •  149  ]  the  table  must  be  understood  to  describe  the  *  profits  belong- 
ing to  each  function  of  the  office,  or,  if  it  had  been  acci- 
dentally omitted  there,  (as  I  think  some  things  are  omitted,)  or  if  it 
had  grown  up  since,  it  would  still  appear  in  the  uniform  practice  of 
the  court.  It  must  have  happened  that  ships  and  goods  claimed  by 
the  admiralty  have  been  removed ;  and  if  it  had  been  the  marshal's 
office  to  remove  them,  there  could  have  been  no  lack  of  precedents. 
None  are  produced,  and  I  understand  that  the  practice  has  occasion- 
ally been  otherwise ;  therefore  it  is  clearly  no  function  of  his  office ; 
and  it  appears  to  me  that  there  are  strong  reasons  of  propriety  for 
holding  it  to  be,  by  no  means  naturally,  or  perhaps  prudentially,  con- 
nected with  the  office. 

The  terms  of  the  commission  rather  imply  that  it  should  be 
addressed  to  a  naval  person.  They  are  "  to  remove,"  and  not  "  to 
cause  to  be  removed;"  and  no  man  acting  in  his  own  concerns,  or 
reflecting  much  on  subjects  of  this  kind,  would  commit  such  a  trust 
to  a  mere  landsman,  or  to  a  person  having  no  more  knowledge  of 
navigation  than  the  imperfect  information  which  a  landsman  of  ordi- 
nary curiosity  may  be  supposed  to  have  picked  up.  I  confess  I  think 
that  a  sea  officer  would  have  been  at  least  as  proper  for  such  a  ser- 
vice as  the  officer  of  any  court  of  justice  whatever.  The  employ- 
ment as  little  suits  the  officer,  as  the  officer  suits  the  employment ;  for 
the  effect  of  this  employment  is  to  draw  him  to  a  distance  from  the 
proper  sphere  of  his  occupation,  which  is  described  in  the  table  pro- 
duced, and  is  in  practice  found  to  consist  **  in  attendance  on  this  court, 
and  in  executing  its  processes  in  the  port  of  London."  It  is, 
[  *  150  ]  therefore,  evident  that,  on  very  wise  grounds,  this  is  a  *  func- 
tion not  belonging  to  the  marshal  as  such,  and  which,  if  com- 
mitted to  him,  is  committed  upon  the  same  terms  as  to  any  other 
individual. 

What  are  the  duties  of  such  a  trust  ?     To  collect  a  proper  crew,  if 

Digitized  by  VjOOQ IC 


HIGH   COURT   OF   ADMIRALTY.  151 

The  Rendsberg.    6  C.  Rob. 

there  is  no  such  crew  already  belonging  to  the  vessel ;  to  provide  all 
necessary  supplies  for  the  special  voyage,  and  all  these  at  the  expense 
of  his  employers,  (for  he  is  not  bound  to  advance  a  sixpence  under 
his  commission) ;  and  to  direct  the  crew  in  their  voyage  from  the  one 
port  to  the  other.  As  far  as  1  can  judge,  his  duties,  under  a  commis- 
sion of  removal,  are  nearly  those  of  a  confidential  master  of  a  mer- 
chant vessel  in  a  similar  situation,  and  no  more.  All  that  is  required 
of  him  is  to  remove  the  vessel  and  cargo.  That  is  the  ordinary  duty 
of  the  master,  and  nobody  can,  under  the  commission,  expect  more 
from  him.  The  marshal,  it  is  true,  may  engage  in  other  services,  but 
in  that  he  goes  beyond  the  commission  of  removal.  In  considering 
the  case  of  removal,  I  have  no  business  with  volunteer  services  of 
that  kind  —  they  may  be  services  of  agency;  but  if  the  admiralty 
does  not  acknowledge  him  in  that  character,  I  have  nothing  to  do 
with  claims  of  that  species. 

It  may  be  proper,  however,  to  notice  the  services  which  the  mar- 
shal has  particularized  upon  this  head,  as  they  are  described  in  the 
act  First,  it  is  stated  "  that  he  was  employed  in  ascertaining  the 
value,  for  the  purpose  of  eifecting  the  insurance."  I  confess  I  am 
somewhat  at  a  loss  how  to  ascertain  this  fact,  when  I  perceive  that 
the  certificate  of  the  value  was  brought  in  by  the  claimants,  and  that 
the  policies  of  insurance  were  produced  by  them.  Secondly,  it  is 
stated  "  that  he  travelled  to  Falmouth,  and  settled  the  tradesmen's 
bills,  hired  mariners,  and  fitted  the  vessel  for  coming  round, 
and  came  with  her,  *  and  brought  her  in  safety  to  her  moor-  [  *  151  ] 
ings."  What  is  the  peculiar  merit  of  these  services  ?  It 
is  implied  in  the  very  acceptance  of  the  commission,  that  he  should 
go  to  Falmouth  and  attend  the  ship,  and  all  the  expenses  of  his 
journey  are  to  be  liberally  allowed  in  his  disbursements.  He  pays 
the  tradesmen's  bills,  and  hires  mariners,  at  the  expense  of  his  em- 
ployers ;  and,  if  he  advances  money,  as  he  is  stated  to  have  advanced 
729/.,  he  is  entitled  to  charge  interest  upon  it.  He  was  not  bound  to 
have  supplied  any  money,  and  might  have  demanded  it  of  his  em- 
ployers beforehand.  It  is  extremely  obvious  that  in  these  services 
there  is  no  particular  merit,  beyond  the  ordinary  discharge  of  the 
trust  which  he  had  accepted.  Or  if  they  could  any  of  them  be 
thought  to  amount  to  services  of  special  agency,  yet,  if  he  is  not 
acknowledged  in  that  capacity  by  his  employers,  the  court  c6uld  not 
consider  them  in  estimating  charges  growing  exclusively  out  of  his 
commission. 

On  some  of  the  facts  contained  in  this  representation,  I  feel  a  diffi- 
culty in  admitting  their  correctness,  when  I  see  what  is  stated  in  the 
affidavit  of  Mr.  Came  and  Mr.  Pellew.     Mr.  Came  is  an  agent  of  the 
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East  India  Company  at  Falmouth,  and  was  applied  to  by  Captain 
Smyth,  on  his  arrival  there.  He  states,  "that  he  did  actaally 
advance  sevetal  sums  for  the  supply  of  provisions  and  other  articles 
to  Captain  Smyth,  particularly  a  new  eighteen  inch  cable  of  110 
fathoms,  at  the  expense  of  180/.  Us,  2d. ;  that  he  continued  to  supply 
the  said  ship  till  the  arrival  of  the  marshal,  who  asked  no  farther 
assistance  of  him,  but  that  he  would  have  advanced  any  farther  sums 
that  had  been  required  of  him."  When  I  look,  also,  at  the  bill  of 
money  advanced  by  Mr.  Pellew,  the  agent  for  the  admiralty, 
[  *  152  ]  for  the  hire  of  mariners,  amounting  •to  no  less  a  sum  than 
432/.,  I  confess  I  am  at  a  loss  to  understand  what  could 
be  the  necessity  of  any  advances  on  the  part  of  the  marshal ;  or,  if 
there  had  been  the  utmost  necessity,  the  whole  that  could  have  arisen 
from  it  would  be  that  he  would  have  a  right  to  charge  interest  on  the 
money  so  advanced. 

There  is,  also,  I  observe,  an  affidavit,  made  by  Mr.  Smyth,  bearing 
testimony  to  the  continued  exertions  of  the  marshal,  and  to  the  merits 
of  his  services  on  board,  to  which  I  can  give  ready  credit,  knowing, 
as  I  do,  the  prompt  activity  of  this  officer.  Yet,  there  are  one  or  two 
particulars  stated  in  this  affidavit,  as,  also,  one  or  two  other  circum- 
stances mentioned  in  the  act,  which  I  do  not  very  exactly  understand. 
Mr.  Smyth  says,  "  that  the  ship  was  lying  with  two  Indian  cables ; 
that  his  own  credit  was  exhausted,  (which  is  not  very  intelligible  if 
the  agent  for  the  admiralty  was  ready  to  supply  him ;)  that  on  the 
marshal's  arrival,  he  took  a  boat,  late  in  the  day,  and  went  to  St 
Mawes,  at  the  hazard  of  his  life,  and  got  a  cable  made  that  night" 
It  is  stated,  also,  that  the  marshal  purchased  a  cable  for  182/,,  the  pre- 
cise sum  which  I  perceive  was  paid  by  Mr.  Carne,  and  for  a  cable  of 
exactly  the  same  dimensions,  and  which  I  am  therefore  tempted  to 
suppose  must  have  been  the  same.  As  to  what  is  said  of  the  mar- 
shal's activity  in  going  off  in  a  boat  that  night  at  the  hazard  of  his 
life,  I  do  not  mean  to  undervalue  the  zeal  which  he  showed  on  that 
occasion ;  yet,  I  cannot  but  observe  that  it  would  have  appeared  to 
me  to  be  fully  sufficient  for  the  fair  execution  of  his  duty,  if  he  had 
gone  by  land,  in  a  chaise,  the  next  morning.  It  is  stated  that  the 
marshal  was  employed  in  these  services  several  weeks,  upon  which  I 
cannot  but  remark  that  the  commission  bears  date  the  17th 
[  *  153  ]  •  August,  and  the  certificate  of  its  execution  on  the  3d  Sep- 
tember, so  that  the  execution  of  this  commission  compre- 
hended at  most  a  few  days  more  than  one  fortnight  Upon  the  whole 
of  this  part  of  the  case,  it  appears  that  the  services  are  either  of  two 
descriptions,  either  such  as  every  man  is  bound  to  perform  who 
accepts  a  commission  of  this  nature,  or  such  as  do  not  belong  to  it, 


Digitized  by 


Google 


HIGH    COURT  OF   ADMIRALTY.  154 

The  Rcndsberg.    6  C  Rob. 


and,  therefore,  such  as  I  am  not  at  liberty  to  consider  in  estimating 
the  services  belonging  to  that  commission  only. 

There  is,  however,  less  necessity  for  considering  the  special  services, 
from  what  follows,  since  it  is  stated  "that  the  marshal  uniformly 
charges  the  same  in  all  cases  of  removal."  It  is  therefore  not  a  charge 
arising  out  of  special  circumstances,  but  considered  as  appendant 
generally  to  the  execution  of  such  commissions.  The  claim  is  for  a  per- 
centage on  the  value  of  the  ship  and  cargo,  and  the  general  grounds 
alleged  for  such  a  claim  are  care  and  attention,  the  opus  et  labor,  and 
responsibility  ;  and  it  is  said,  that  as  these  increase  in  proportion  to 
the  value,  so  ought  the  remuneration.  Now,  in  the  first  place,  that 
the  opus  et  labor  increase  with  the  magnitude  of  the  value  is  not 
strictly  true ;  for  there  may  be  just  as  much  trouble  in  executing  such 
a  commission  on  an  empty  ship,  as  on  a  ship  loaded  with  the  most 
valuable  cargo.  Secondly,  if  an  increase  of  attention  was  generally 
required  by  an  increase  of  value,  it  would  by  no  means  follow,  that 
it  founds  a  claim  for  a  percentage  remuneration  on  the  value,  rising 
in  the  same  arithmetical  progression.  It  may  be  very  fit  that  the 
remuneration  should  increase,  but  very  unfit  that  it  should  increase 
in  that  ratio;  because  a  man  may  be  very  liberally  re- 
warded for  his  care  and  attention,  by  a  much  *  smaller  pro-  [  *  154  ] 
portion  of  the  value  of  a  large  object,  even  if  it  was  esta- 
blished that  the  remuneration  was  to  be  founded  on  value  in  any  one 
of  the  first  stages.  A  master  of  anJndiaman  has  larger  pay  than  the 
master  of  a  collier,  but  neither  one  nor  the  other  any  thing  like  a  per- 
centage commission  on  the  value.  The  one  has  larger  pay,  because 
there  is  more  of  the  opus  et  labor  to  be  furnished,  more  skill,  more  time, 
and  more  personal  hazard,  and  certainly  with  some  general  reference  to 
the  ability  of  the  fund  which  is  to  afibrd  the  remuneration ;  but  there 
is  no  percentage  originally,  still  less  any  percentage  on  the  increase. 
I  am  clear,  therefore,  that  the  principle  of  a  percentage  totally  fails, 
so  far  as  mere  care  and  attention  are  concerned. 

But  it  is  added  "  that  a  responsibility  accrues,  and  that  this  must 
be  proportional  to  the  value  of  the  property,  for  which  he  is  responsi- 
ble." When  the  question  is  asked,  what  is  the  nature  of  this  respon- 
sibility ?  it  is  said,  that  it  consists  in  being  answerable  for  all  parti- 
cular embezzlements.  It  is  not  pretended  that  he  is  answerable  for 
casualties  generally,  but  only  for  embezzlements,  and  for  them  only 
because  the  underwriters  will  not  insure  prize  property,  but  with  the 
exception  of  particular  average.  That  certainly  leads  to  no  necessary 
consequence  ;  it  does  not  follow,  that  because  A  is  not  answerable, 
therefore  B  is  answerable,  since  neither  may  be  answerable ;  and  it 
remains  to  be  shown  that  B  is  under  any  such  responsibility. 
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What  is  the  foundation  of  this  responsibility  ?  Every  man  who 
undertakes  a  commission,  incurs  all  the  responsibility  that  belongs  to 
a  prudent  and  honest  execution  of  that  commission.  Then 
[  •  155  ]  the  question  comes,  What  is  a  prudent  and  honest  *  execu- 
tion of  a  commission  ?  The  fair  performance  of  the  duties 
that  belong  to  it ;  I  have  described  those  duties,  and  I  do  not  conceive 
the  commissioner  to  be  responsible  further.  As  to  embezzlements  at 
sea,  it  is  not  easy  to  understand  how  they  can  well  happen  at  all ;  and, 
therefore,  all  the  out<;ry  that  has  been  raised  is  about  the  plundering 
in  the  river,  in  a  way  that  would  lead  us  to  suppose  that  the  shores  of 
this  river  were  lined  with  buccaneers.  I  do  not  understand  that  rich 
East  India  ships,  or  West  Indiamen,  double  their  guards  in  the  river  on 
such  an  apprehension ;  they  depend  on  the  sufficiency  of  their  crews. 
But  if  they  do  not,  and  really  double  their  guard,  it  leads  to  nothing 
more  than  to  impose  a  like  obligation  on  the  commissioner.  He 
must  provide  a  competent  number  of  persons  to  guard  the  property; 
having  so  done,  he  has  discharged  his  responsibility,  unless  be  can  be 
affected  with  fraud,  or  negligence,  amounting  in  legal  understanding 
to  fraud.  It  is  certainly  true,  that  the  commissioner  is  responsible  for 
a  negligent  or  dishonest  execution  of  his  trust.  If  he  knowingly 
takes  a  master  and  a  crew  dishonest  or  negligent,  that  is  dolus  or 
negligentia  dolo  proxima.  If  losses  happen  in  consequence,  he  may 
become  answerable,  quia  nequiter  se  gessit  —  because  he  is  guilty  of 
the  negligenlia  maliciosa —  he  has  not  executed  his  trust;  he  becomes 
answerable  in  that  case  for  his  own  wrong  doings,  and  not  for  that  of 
others,  against  which  he  has  used  honest  and  reasonable  caution. 

The  commissioner  employed  is  pro  hac  vice  the  servant  of  those 
who  employ  him.  What  is  the  obligation  of  a  servant?  If  I  send  a  ser- 
vant with  money  to  a  banker,  and  he  carries  it  with  proper  care,  he 
would  not  be  answerable  for  the  loss  if  his  pocket  was  picked 
[  •  156  ]  in  the  *  way ;  but  if,  instead  of  carrying  it  in  a  proper  man- 
ner and  with  ordinary  caution,  he  should  carry  it  openly  in 
his  hand,  thereby  exposing  valuable  property  so  as  to  invite  the  snatch 
of  any  person  he  might  meet  in  the  crowded  population  of  this  town, 
he  would  be  liable,  because  he  would  be  guilty  of  the  negligentia 
maiiciosa,  in  doing  that,  from  which  the  law  must  infer  that  he 
intended  the  event  which  has  actually  taken  place. 

A  common-carrier,  or  a  master  of  a  barge,  is  answerable  for  embez- 
zlement and  robbery ;  but  the  case  of  such  persons  constitutes  an 
exception  to  the  general  rule,  founded  in  necessity,  and  confined  to 
persons  carrying  for  hire  in  their  general  occupation.  Being  a  per- 
son unknown  to  his  employers,  and  not  employed  in  special  confi- 
dence, the  public  conductor  rerum  vehendarum  is  to  answer  for  all 
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risks,  otherwise  there  would  be  no  possibility  of  guarding  against 
combinations  between  this  unknown  person  and  others  with  whom  he 
might  collude.  But  a  commissioner  is  not  of  this  description.  He 
is  selected  in  special  confidence ;  his  stipulation  with  the  law  binds 
him  to  common  prudence  and  common  integrity ;  for  all  that  lies 
beyond  this,  his  employers  are  answerable  if  anybody  is  answerable,  for 
even  that  may  depend  upon  circumstances.  If  the  property  had  been 
decreed  to  be  restored,  it  does  not  follow  that  the  admiralty  would 
have  been  answerable  for  the  deficiency.  This  court  has  held  private 
captors  discharged  from  responsibility,  where  the  property  has  been 
shown  to  be  missing  without  any  default  on  their  part.  At  any  rate 
the  commissioner  is  answerable  only  to  the  court  and  his  employers, 
and  he  will  satisfy  any  demand  arising  from  the  responsi- 
bility •  which  he  has  entered  into  to  both,  if  he  shows  that  he  [  *  157  ] 
has  acted  with  the  honesty,  and  the  discretion,  which  the 
nature  of  his  commission  requires. 

Two  cases  have  been  cited,  not  immediately  applicable  to  the  cases 
of  removal,  but  as  not  irrelevant  to  the  general  question  of  responsi- 
bility arising  from  oflScial  possession.  The  Buena  Ventura,  before 
the  Lords,  and  a  case  before  this  court,^  in  which  the  marshal  was 
held  responsible  for  a  boat  that  had  been  lost  under  his  custody.  In 
the  first  case,  the  marshal  properly  answered,  that  he  was  not  in  pos- 
session, as  the  property  was  under  the  king's  locks.  Having  made 
that  fact  to  appear  before  the  Lords  of  Appeal,  he  was  dismissed,  of 
course,  without  any  determination  upon  the  question  of  his  responsi- 
lity,  if  the  fact  had  turned  out  otherwise. 

In  the  case  before  this  court,  he  was  held  liable,  but  under  what 
circumstances  ?  A  complaint  had  been  openly  and  repeatedly  made 
in  court  against  the  marshal  for  loss  by  negligent  custody,  and  no 
answer  was  opposed  to  it.  There  was  not  even  an  appearance 
given,  and  the  court  was  called  upon  to  wipe  away  the  dishonor 
of  having  a  charge  against  the  custody  of  the  court  unanswered,  by 
throwing  the  indemnification  on  him.  But  if  an  appearance  had  been 
given,  and  any  denial  of  loose  custody  had  been  opposed,  the  court 
-would  have  thought  it  no  more  than  a  legal  and  proper  confidence  in 
its  own  oificer,  to  have  thrown  the  proof  of  culpable  negligence  on  the 
other  party.  No  such  responsibility,  therefore,  is  shown,  as  can  found 
any  claim  to  be  paid  in  proportion  to.  the  value  of  the  property. 
Sven  if  a  responsibility  was  proved,  it  would  not  lead  to  any  such 


*  The  Hoop,  supra,  voL  iv.  p.  146. 
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consequence.     It  is  not  the  way  in  which  the  master  of  a 
[  •  158  ]  *  vessel,  is  paid.     His  wages  are  not  in  any  such  proportion, 

although,  by  the  principles  of  the  maritime  law,  he  still 
remains  responsible  for  the  bills  of  lading  whicfi  he  has  signed,  not- 
withstanding that,  by  the  modern  statute  4aw  of  this  kingdom,^  the 
responsibility  of  the  owner  of  the  vessel  is  limited  to  the  value  of  the 
vessel  and  the  amount  of  the  freight  due. 

It  is  clear  to  me,  then,  that  neither  pro  opere  et  laborer  nor  on  the 
ground  of  responsibility,  can  a  percentage  charge  be  maintained; 
and  nothing  can  be  more  clear  than  that,  of  all  possible  modes  of 
remuneration,  this  is  the  least  consonant  to  general  principles  of  equity. 
Though  it  professes  to  be  founded  on  proportionable  trouble,  care, 
and  responsibility,  it  in  fact  overlooks  them  all  in  its  actual  applica- 
tion. It  is  evident  that  all  these  must  increase  with  the  length  of  the 
voyage  to  be  performed,  the  difficulty  of  navigation  and  personal  atten- 
tion, and  the  season  of  the  year  in  which  it  is  undertaken.  No  man 
can  deny,  that  it  is  an  operation  of  much  less  care  and  trouble,  to 
bring  a  valuable  ship  from  Dover  in  the  summer  time,  than  it  would 
be  to  bring  the  same  ship  from  the  port  of  Glasgow  in  the  very  depth 
of  winter.  Yet,  here  is  one  measure  provided  for  all  cases,  long  or 
short,  easy  or  difficult ;  for  the  act  informs  us,  "  that  this  percentage 
is  the  commission,  which  the  marshal  uniformly  charges  on  the  value 
of  all  ships  and  cargoes  removed  by  him  from  any  of  the  out-ports  of 
the  kingdom  to  London;"  the  same  for  a  voyage  from  Harwich  as 
from  Liverpool.  It  is  unnecessary  to  say  more  on  the  equity  of  such 
a  measure. 

The   question   then   comes,   what   is   the   true   measure?      It  is 

observed  in  the  act,  "  that  the  registrar  and  merchants  ought 
[  •  159  ]  to  have  stated  to  the  court  the  allowance  *  made  to  other 

persons  for  removing  ships  and  cargoes."  If  they  could  have 
done  so,  it  might  have  been  proper.  But,  I  presume,  it  was  not  within 
their  knowledge,  for  this  plain  reason,  that  these  allowances  are  usually 
settled  by  private  and  previous  agreement.  The  person  who  obtains 
the  commission,  whether  captor  or  claimant,  makes  his  agreement 
with  the  person  whom  he  employs,  and  the  court  knows  nothing  of  it; 
and  there  seems  to  be  no  reason  why  this  course  should  not  be  pursued 
by  those  who  act  for  the  admiralty. 

It  is  evidently  a  proper  course,  because  all  the  material  circum- 
stances can   be   previously  considered,  —  the  state  of  the  ship,  the 


1  7  G.  2,  c.  16  ;  26  G.  8,  c.  86. 

Digitized  by  VjOOQIC 


HIGH  COURT    OF  ADMIRALTY.  160 

The  Bendsberg.    6  C.  Kob. 

length  of  the  voyage,  the  season  of  the  year,  and  every  thing  else 
that  ought  to  be  considered  in  the  construction  of  a  fair  and  reason- 
able bargain.  As  these  commissions  are  not  grantable  to  the  mar- 
shal ex  debito  justified^  both  parties  are  perfectly  free.  The  person 
who  is  to  be  employed  is  free,  if  the  other  parties  do  not  ofier  liberal 
terms,  and  they  are  free,  if  he  demands  what  they  think  exorbitant 
As  to  any  difficulty  in  coming  to  an  agreement,  I  see  none  that  pre- 
vents other  persons  from  making  their  previous  arrangements,  and, 
therefore,  I  can  see  no  difficulty  that  should  stand  in  the  way  of  those 
who  act  for  the  admiralty,  who  have  exactly  the  same  duties  to  per- 
form which  those  have  to  perform  who  are  acting  in  their  <5wn  con- 
cerns. And  if  so,  where  is  the  danger  of  that  inconvenience  of  per- 
petual litigation,  which  is  held  out  in  terrorem  to  the  court  ?  Make 
your  previous  contract,  and  no  such  danger  can  exist,  but  in  such 
extra  cases  as  form  some  reasonable  exceptions  to  any  general  rule.  If 
I  am  asked  what  is  the  proper  basis  of  an  agreement  for  such 
a  purpose,  I  have  no  hesitation  *  in  saying  that,  in  my  opi-  [  *  160  ] 
nion,  the  proper  basis  is  the  usual  rate,  at  which  ships  of 
such  a  description,  are  conducted  on  such  a  voyage,  at  such  a  season, 
by  proper  naval  commanders. 

In  saying  this,  I  do  not  mean  to  exclude  an  equitable  enlargement 
founded  on  various  considerations.  The  marshal  is  not,  like  such  a  com- 
mander, in  his  ordinary  and  continued  employment;  it  is  a  detached  ser- 
vice, which  takes  him  out  of  his  common  sphere  of  general  occupation. 
On  these  grounds  some  latitude  may,  perhaps,  properly  be  indulged  ; 
and  I  do  not  mean  to  exclude  what  maybe  called  a  guarded  liberality 
to  a  confidential  officer  of  a  court  of  justice,  acting  i|;i  a  business  of 
great  magnitude  and  value ;  but  still  the  basis  will  be  the  same.  I 
observe  that  Mr.  Smyth  brought  this  ship  from  St  Helena  to  Fal- 
mouth, at  the  rate  ef  60/.  per  month,  including  all  his  expenses.  Con- 
sidering that  he  was  encumbered  with  a  Dutch  crew,  I  may  suppose 
that  be  was  in  some  degree  personally  employed  in  the  navigation  of 
the  vessel  himself.  I  may  presume,  then,  that  being  provided  with 
money,  and  another  crew,  he  would  have  undertaken  to  conduct  the 
vessel  to  London  on  similar  terms.  It  is,  therefore,  quite  impossible 
to  accede  to  a  charge  of  475/.  and  all  personal  expenses  over  and 
above  paid,  for  a  voyage  of  one  fortnight.  The  merchants  have 
allowed  150/.  upon  their  opinion  of  a  quantum  meruit  for  this  and 
other  services,  rather  irregularly  connected  with  it,  and  I  think  they 
have  allowed  very  liberally.  One  hundred  and  fifty  pounds  for  one 
fortnight's  work,  with  the  former  master  on  board  navigating  under 
him,  and  whilst  all  his  other  emoluments  were  going  on 
under  the  care  of  an  attentive  deputy  in  London,  appears  *  to  [  *  161  ] 
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me  to  go  very  largely,  indeed,  towards  the  profits  of  a  very  lucra- 
tive office.  But  I  must  again  say,  that  I  have  only  to  look  at 
this  charge  unconnected  with  the  office,  for  it  has  no  connection 
with  the  office  whatever.  Regarding  it  likewise  In  that  way,  I  think 
that  the  registrar  and  merchants  have  made  an  ample  and  most  muni- 
ficent allowance,  which  I  confirm. 

The  next  article  which  I  shall  consider,  is  the  charge  on  the  sale  of 
the  ship,  after  she  came  into  the  port  of  London,  281/.  155.  at  three 
and  a  half  per  cent.,  as  a  poundage  to  the  marshal  and  the  broker 
whom  he  employed.  In  the  first  place,  I  strongly  object  to  this  mode 
of  lumping  together  the  marshal's  and  the  broker's  poundage,  and  I 
must  direct  the  registrar  in  future  not  to  pass  any  accounts  so 
expressed.  The  payments  to  the  broker  are  a  disbursement,  and 
ought  to  be  charged  by  the  marshal  as  such,  separately,  that  it  may 
be  seen  distinctly,  as  it  ought,  what  the  marshal  pays  for  other  per- 
sons' trouble,  and  what  he  charges  as  the  official  fee  for  his  own. 

It  is  understood,  however,  that  two  and  a  half  is  the  fee  claimed 
for  the  marshal,  and  one  per  cent  for  the  broker.  On  this  article  it  is 
observed  on  the  part  of  the  admiralty,  in  the  act,  "  that  there  is  an 
allowance  made  in  the  table  of  fees,  of  one  per  cent,  for  all  sums 
under  200/.,  and  of  one  half  per  cent,  for  every  hundred  beyond  that 
sum."  That  this  is  not  an  authentic  table  can  scarcely  be  contended, 
since  it  is  a  table  to  which  the  marshal  himself  refers,  as  the  authority 
for  some  of  his  charges ;  and  it  is  notoriously  that  standard  by  which 
the  fees  of  the  officers  of  the  court  are  regulated.  It  is  very  possible 
that  by  lapse  of  time  and  change  of  circumstances,  some  or 
[  •  162  ]  many  of  these  fees  may  have  become  disproportionate,  *  and 
very  proper  to  be  changed,  but  the  change  must  be  made  by 
competent  authority.  The  officer  himself  cannot  make  it  He  can- 
not set  up  his  own  practice,  nor  even  the  unsanctioned  practice  of  a 
predecessor,  as  any  authority  in  such  a  matter,  though  such  a  practice 
may  very  fully,  as  it  does,  exonerate  him  from  any  imputation  of  per- 
sonal misconduct 

In  argument,  a  distinction  has  been  resorted  to  between  the  Prize 
Court  and  the  Instance  Court,  though  the  act  itself,  on  the  part  of 
the  marshal,  points  to  no  such  distinction,  but  seems  to  ascribe  to 
this  table  of  fees  the  same  sort  of  authority  in  both ;  and,  as  far  as 
lapse  of  time  is  concerned  in  shaking  that  authority,  it  clearly  has  an 
equal  operation  upon  both.  Such  a  distinction  cannot  be  relied  on  with 
any  efiect,  because  this  table  evidently  points  to  the  Prize  Court,  in 
some  particular  cases,  where  it  marks  a  difference,  and  thereby 
excludes  the  supposition  of  any  such  difierence  in  all  other  cases, 
where  no  such  distinction  is  marked.     It  is  to  be  observed  also,  that 
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the  marshal  acts  upon  this  very  table  in  these  prize  accounts ;  for  on 
what  other  ground  are  various  sums  charged,  but  that  they  are  such 
as  this  table  prescribes  ?  It  can  never  be  said,  that  the  marshal  shall 
use  the  table,  where  it  makes  for  him,  and  that  he  shall  be  at  liberty 
to  desert  it  where  it  happens  to  be  less  favorable. 

It  remains  to  be  asked,  then,  by  what  authority  such  an  equitable 
alteration,  if  necessary,  is  to  be  made  ?  By  his  Majesty  in  council, 
to  whom  such  a  power  is  reserved  by  statute,  to  alter  the  table  of 
fees  in  any  of  his  Courts  of  Admiralty.  That  this  court  has  clearly 
such  a  power  is  more  than  I  can  venture  hastily  to  assume. 
The  court  might,  I  think,  make  equitable  *  allowances  in  [  *  163  ] 
some  cases  not  specifically  provided  for  in  this  table,  as  in 
cases  of  journeys,  or  other  contingencies,  for  which,  owing  to  the  change 
in  the  value  of  money,  the  old  allowance  is  practically  inadequate, 
and  where  there  is,  therefore,  a  physical  necessity  for  an  extraordinary 
allowance,  or  the  journeys  could  not  be  performed.  But  where  the 
fee  is  not  so  small  that  the  service  cannot  be  undertaken,  the  court 
must  be  much  better  satisfied  of  its  power  to  alter  specific  fees  than 
I  am  at  the  present  moment,  before  it  can  admit  that  any  confirma- 
tion of  such  altered  fees  by  the  mere  authority  of  the  court  itself,  will 
support  the  demand  against  the  objections  of  those,  who  may  have  a 
right  to  object  to  such  an  allowance,  in  other  cases  in  which  they  are 
concerned. 

But  the  fact  is,  that  it  has  received  no  such  confirmation  whatever, 
for  all  that  is  shown  is,  that  three  cases  have  passed,  in  which,  the 
proctors  not  objecting,  the  court  has  confirmed  the  registrar's  report, 
in  perfect  ignorance  of  what  that  report  consisted  ;  for  courts  do  not 
stir  questions  between  parties  who  are  agreed.  All  the  confirmation 
that  is  implied  in  those  cases,  is  the  consent  of  the  adverse  proctor, 
properly  or  improperly  given.  It  can  have  no  authority  in  such  a 
matter ;  the  court  is  a  total  stranger  to  it ;  and  I  have  to  lament  that, 
after  years  of  silence,  the  invidious  task  has  devolved  on  me,  of 
calling  back  this  office  to  its  proper  standard.  But  if  any  alteration 
is  to  be  made,  upon  what  principle  is  it  to  be  constructed  ?  Cer- 
tainly on  none  derived  from  the  practice  of  merchants.  I  do  most 
entirely  repudiate  all  analogy  between  mercantile  profits  and  official 
charges.  The  merchant  charges  his  commission  because 
he  is  a  merchant  The  marshal  has  not  a  right  *  to  charge  [  *  164  ] 
it,  because  he  is  not  a  merchant  He  has  not  the  education 
of  a  merchant,  nor  the  functions  of  a  merchant  In  the  theory  of 
the  thing,  however  relaxed  the  modern  practice  may  be,  a  merchant 
is  expected  to  possess  a  knowledge  of  the  general  usage  and  conduct 
of  trade ;  he  is  to  watch  the  state  of  markets  at  home  and  abroad, 
and  to  acquaint  himself  with  the  course  of  exchange ;  he  is  to  catch 
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the  proper  opportunities  of  selling,  and  to  make  large  advances  on 
the  credit  of  his  consignment  as  soon  as  it  is  received,  though  it  may 
not  be  converted  for  months ;  he  has  to  maintain  an  expensive  esta- 
blishment of  a  compting-house  and  clerks ;  he  has  to  receive  with 
decent  hospitality  the  agents  and  partners  of  his  foreign  correspond- 
ents who  may  occasionally  come  into  his  country;  he  has  to  keep  up 
an  extensive  correspondence ;  and  what  is  very  material,  if  he  re- 
ceives a  commission  on  the  cargoes  of  other  merchants,  he  pays  a 
similar  commission  on  his  cargoes  consigned  to  them.  "  Qsdimur^ 
inque  vicem  prcebemus  crura  sa^lisP  There  is  a  mutuality  in  these 
mercantile  profits  which  is  never  to  be  put  out  of  sight,  in  consider- 
ing the  general  propriety  of  the  charge  as  a  mercantile  practice. 

Scarcely  one  of  these  circumstances  applies  to  the  marshal.     He 
has  not  to  watch  markets,  for  he  is  bound  to  sell  within  a  time  pre- 
scribed.    He  is  not  expected  to  advance  any  money;  he  has  no 
foreign  correspondence  to  maintain ;  no  establishment  of  a  compt- 
ing-house to  support ;  he  has  no  cargoes  to  consign  to  others,  nor 
any   commission  to   pay.     He  is   a  person  of  a  totally  different 
description  —  a  person  of  a  legal  constitution  and  with  legal  duties ; 
and  though  some  of  his  duties  may  have  a  mercantile  mixture  in 
them,  he  does  not  transact  them  as  a  merchant     He  acts 
[  •  165  ]  *  altogether  as  a  legal  officer,  and  must  be  paid  as  such.     I 
do,  therefore,  ex  animOy  expunge  from  the  vocabulary  of  the 
court  the  very  term  commission,  as  far  as  it  relates  to  charges  for 
services  performed  by  the  marshal,  or  any  officer  of  this  court. 

I  have  had  a  paper  put  into  my  hands  some  years  ago,  on  my 
accession  to  ofiice,  which  was  delivered  to  me  by  the  marshal  as  an 
account  of  fees  claimed  by  him.  It  describes,  at  the  same  time,  his 
pretensions  to  be  employed  in  all  sales  of  property  under  adjudica- 
tion, and  his  duties  in  conducting  such  sales  as  are  committed  to  him, 
in  the  following  terms :  "  On  all  sales  of  ships  and  goods,  where 
decrees  of  appraisement  and  sale,  issuing  from  the  Prize  Court,  are 
directed  to  the  marshal,  (which  he  submits  ought  to  take  place  in  all 
cases  of  adjudication  by  the  Court  of  Admiralty,)  the  marshal  claims 
and  takes  the  sum  of  6rf.  in  the  pound,  or  two  and  a  half  per  cent  on 
the  gross  proceeds,  which  charge  includes  all  fees  and  poundage  for 
appraisement,  and  on  the  specific  act  of  sale  included  in  the  foregoipg 
table,  as  also  the  commission  to  the  marshal,  in  the  nature  of  agency, 
or  commission  del  credere^  for  his  risk  and  labor  in  disposing  of  the  ship 
and  goods,  removing  the  same,  where  necessary,  from  place  to  place, 
securing  the  goods  according  to  the  directions  of  various  acts  of  par- 
liament, for  the  benefit  of  the  parties  concerned,  advancing  money 
without  interest,  (in  many  instances  to  a  great  amount,)  for  the  pay- 
ment of  customs  and  duties,  and  attending  repeatedly  at  the  delivery 
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of  goods  to  all  parties  entitled,  till  he  is  discharged  from  his  responsi- 
bility on  account  thereof,  which  responsibility  has  frequently  con- 
tinued for  two  or  three  years,  with  great  trouble  and  anxiety. 
In  the  execution  of  *  this  laborious  employment,  it  is  also  [  *  166  ] 
frequently  necessary  for  the  marshal,  in  order  to  prevent 
injurious  combinations,  to  buy  in  and  resell  goods ;  to  give  credit 
at  his  own  hazard  to  purchasers  and  brokers,  accounting  for  the 
money  received  from  them  as  received  at  the  time  of  sale,  though  the 
goods  are  frequently  sold  at  several  months'  credit,  without  which 
indulgence  they  would  often  fail  of  finding  purchasers." 

Now,  if  the  marshal  performs  all  this,  what  is  it  that  the  broker 
does  for  which  he  charges  one  per  cent.  ?  I  conceive  that  these  are 
the  very  duties  for  which  the  broker  receives  his  consideration,  and  if 
he  is  paid  his  commission  for  performing  these  duties,  surely  the 
oiBcer  can  have  no  possible  right  to  charge  specifically  for  the  same. 
He  must  receive  his  legal  fee,  for  a  sort  of  general  superintendence, 
and  no  more.  In  the  next  place,  I  can  by  no  means  admit  that  this 
is  a  just  description  of  his  duties.  According  to  this  representation, 
as  soon  as  a  commission  is  granted,  he  is  to  commence  general  mer- 
chant. Certainly  not  It  is  no  part  of  that  duty, which  his  commis- 
sion imposes  upon  him.  It  is  suggested,  "  that  he  is  the  general 
agent  of  the  parties,  and  has  a  right  to  agency."  Certainly  not  He 
is  the  agent  of  the  court,  and  he  is  to  look  to  that  remuneration, 
which  the  constitution  of  the  court  allows.  As  to  its  being  repre- 
sented that  it  would  be  more  beneficial  to  the  party  that  it  should  be 
otherwise,  it  may  be  so ;  but  if  it  is  not  the  constitution  of  the  office, 
those  who  apply  for  commissions  must  be  content  to  take  them  as 
the  court  can  grant  them,  and  according  to  the  opportunities  and 
facilities  of  execution,  which  the  process  of  the  court  can  give. 

In    speaking    of    this    paper    I    have  only  one  thing 
•  more  to  observe,  which  is,  that  in  accepting  it,  and  direct-  [  *  167  ] 
ing  it  to  be  deposited  in  the  registry,  taking,  as  I  have  done, 
this  opportunity  of  expressing  my  dissent  to  the  positions  contained 
in  it,  I  shall  think  it  an  act  of  caution  due  to  myself  and  to  those 
who  may  come  after  me,  to  disclaim  any  intention  of  giving  it  the 
sanction  of  judicial  registration,  and  to  declare  that  my  acceptance 
of  it,  and  my  direction  to  have  it  deposited  in  the  registry,  is  not  to 
be  understood  as  conveying  any  private  assent,  much  less  any  judi- 
cial confirmation  of  its  contents. 

Something  has  been  said  of  the  dignity  of  the  office,  and  it  has 
been  assimilated  to  that  of  a  sheriff!  I  certainly  can  have  no  dispo- 
sition to  detract  from  the  dignity  of  the  office,  and  I  am  willing  to 
admit  that  he  may  be  considered  as  a  sort  of  marine  sheriff*.     But 
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what  is  the  condition  of  a  ^county  sheriff  on  this  very  point  ?  Hb 
profits  on  the  sale  of  goods  are  regulated  by  a  statute  of  two  hundred 
years  standing,  (29  Eliz.  c.  4,)  and  no  alteration  has  taken  place  to 
the  present  moment.  In  a  case  reported  in  2d  Term  Reports,^  we 
may  see  the  extreme  strictness  with  which  the  sheriff's  allowance  by 
that  act  is  construed  at  this  day.  Mr.  J.  BuUer  expresses  himself 
very  strongly,  "  that  the  sheriff  cannot  be  allowed  the  expense  of  an 
auctioneer,  or  even  the  levy  fee  of  a  guinea,  but  that  the  sheriff  and 
the  court  are  bound  by  the  act  of  parliament."     Mr.  Justice  Grosse 

al^o  considers  the  matter  with  the  same  strictness.    "At  com- 
[  •  168  ]  mon  law  no  fee  whatever  was  allowed  to  the  sheriff;  then  'if 

he  be  entitled  to  receive  any,  it  must  be  by  act  of  parlia- 
ment. Now,  by  looking  into  the  act,  it  appears  clearly  to  have  been 
the  intention  of  the  legislature  that  the  sheriff  should  be  paid  in  pro- 
portion to  the  sum  levied,  out  of  the  sum  levied,  and  that  the  sheriff 
should  only  levy  what  was  really  due.  I  am  clearly  of  opinion,  that 
in  point  of  strict  law,  the  sheriff  is  not  entitled  to  any  more  than 
what  is  allowed  by  the  statute.  If  the  parties  make  any  private 
agreement,  that  is  a  matter  for  their  consideration,  but  it  cannot  form 
any  part  of  the  sheriff's  demand."  By  the  construction  of  that  act, 
then,  it  is  held,  that  a  sheriff  is  entitled  to  no  extra  charge  whatever, 
not  even  the  expense  of  an  auctioneer.  It  is  true  that  these  observa- 
tions are  made  upon  the  construction  of  an  act  of  parliament,  but 
when  the  legislature  has  made  no  alteration  in  the  rate  of  fees  for 
such  a  length  of  time,  it  furnishes  this  court  with  instruction  that  is 
not  inapplicable  to  the  consideration  of  this  case. 

Not  being  bound  by  any  act  of  parliament,  I  shall  think  myself 
justified  in  allowing  a  broker,  because  I  conceive  it  to  be  an  indis- 
pensable necessity  in  such  sales,  and  for  the  benefit  of  the  property 
concerned  that  they  should  be  so  conducted.  After  this  payment  is 
allowed,  what  is  due  to  the  officer  of  the  court  ?  I  presume  that 
what  is  due  to  him  is  what  is  provided  for  in  the  table  of  fees. 
Whether  what  belongs  to  the  officer,  according  to  that  table,  which 
is  about  forty  or  fifty  pounds,  is  an  adequate  remuneration,  I  will  not 
take  upon  myself  to  say.  I  am  not  prepared  to  say  that  such  a  sum, 
exclusive  of  the  charge  of  a  broker,  and  all  other  expenses,  is  not 

sufficient.     If  any  objection  can  'be  sustained  against  it  on 
[  *  169  ]  this  head,  it  must  be  a  *  subject  of  consideration  elsewhere. 

In  delivering  my  judgment  upon  it,  I  am  under  the  neces- 
sity of  directing  the  registrar  and  merchants  to  reform  that  part  of 


1  Woodgate  v,  Knatchbull,  p.  148. 
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their  report  which  relates  to  this  article,  according  to  the  ancient 
table  of  fees,  allowing  the  charge  for  the  broker  as  a  necessary  dis- 
bursement. 

The  next  charge  in  controversy  is  the  sum  of  440/.,  charged  as  one 
half  per  cent  upon  the  cargo  valued  at  88,000/.,  but  reduced  to  318Z. 
upon  the  appraised  value  of  63,000/.,  for  the  specific  services  of 
unloading  the  cargo  and  directing  the  appraisement.  It  is  objected 
to  this  article,  not  that  something  is  not  due,  but  that  the  charge 
ought  to  be  calculated  in  a  different  manner  than  by  a  percentage 
upon  either  value,  or  any  value  whatever.  Supposing  it  to  be  pro- 
perly chargeable  on  value,  I  am  clearly  of  opinion  that  the  value  must 
be  taken  on  the  correct  estimate  of  the  appraisement,  and  not  upon 
the  loose  and  conjectural  computation,  formed  for  the  mere  purpose 
of  leading  the  insurance.  Upon  no  ground  whatever  could  the  latter 
be  assumed,  unless  the  marshal  was  responsible  for  the  conjectural 
value.  I  have  already  expressed  my  opinion  that  he  is  not  affected 
with  any  liability  in  value  at  all,  except  in  cases  where  he  has 
betrayed  his  trust  by  fraud,  or  a  negligence  approaching  to  fraud. 
Even  there  he  would  be  at  liberty  to  falsify  the  mere  conjectural  valu- 
ation, and  to  show  that  the  estimate  was  contradicted  by  the  real 
value ;  —  for  instance,  that  a  seron  of  indigo  being  lost,  was,  at  the 
market,  of  such  a  value,  and  no  more.  If  that  was  shown,  a  demand 
on  the  part  of  the  owner  to  be  indemnified  for  a  loss  merely  ideal 
would  be  a  demand  improper  to  be  made,  and  very  unlikely 
to  be  sustained,  *  even  if  any  such  general  responsibility  [  *  170  ] 
existed. 

It  is  not,  however,  necessary  to  enter  into  disquisitions  of  this  kind, 
because  I  am  under  the  necessity  of  dissenting  from  the  registrar  and 
merchants  on  this  article,  as  to  allowing  any  percentage  at  all.  In 
the  first  place,  the  merit  of  the  service  performed  has  no  necessary 
connection  whatever  with  the  value  of  the  property  to  which  it  is 
applied.  There  is  no  more  time  or  personal  attention  required  in  the 
mere  delivery  of  a  cargo  of  indigo,  than  of  a  cargo  of  cotton. 
Secondly,  I  am  of  opinion  that,  except  in  cases  of  sale,  where,  for 
obvious  reasons,  a  percentage  is  allowed  for  the  double  purpose  of 
improving  the  sale,  and  of  repaying  the  responsibility  incurred  for  the 
security  of  the  money,  in  all  other  cases  a  forensic  payment,  not  only 
in  this  table  of  fees,  but  in  all  tables,  and  in  all  courts,  is  charged  not 
pro  raid  of  the  subject-matter,  but  pro  raid  of  the  time  and  attention 
given.  The  objection  that,  by  this  mode  of  computation,  property  of 
small  value  may  be  severely  taxed,  and  much  more  than  by  a  pro 
raid  payment,  though  true  in  fact,  is  no  objection  that  can  be  per- 
mitted to  avail,  because  it  is  the  objection  which  must  subsist  with- 
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out  a  remedy  in  every  matter  of  legal  proceeding*     The  man  who 
sues  for  40/.  incurs,  in  many  respects,  the  same  expense  that  he  would 
do  in  suing  for  400/.,  because,  in  legal  proceedings,  he  must  pay  those 
whose  services  he  calls  in,  not  in  proportion  to  the  value  of  the  pro- 
perty, but  to  the  value  of  the  time  and  diligence  employed  in  recover- 
ing it     Thirdly,  it  is  to  be  considered,  what  is  the  real  occupation  of 
the  marshal  in  such  a  matter.     To  unload  the  vessel  personally  is 
clearly  no  part  of  his  duty.     He  is  to  employ  other  persons 
[  •  171  ]  *  of  various  descriptions.     All  that  he  has  to  perform  is  to 
hire  and  pay  these  persons  at  the  expense  of  his  principals, 
and  to  give,  by  himself  or  deputy,  a  proper  care  and  superintendence 
over  the  due  execution  of  the  work. 

The  question,  then,  comes  to  this,  what  is  the  proper  allowance  for 
services  of  this  measure  and  extent.  The  table  of  fees  has  prescribed 
nothing  on  this  head.  Authorized  usage  has  prescribed  nothing.  I 
have  repeatedly  disclaimed  all  reference  to  the  value  of  the  thing. 
But  some  rule  must  be  furnished  to  prevent  the  mischief  of  uncertain 
charges  and  constant  litigation  ;  and  where  no  rule  is  established  by 
authority  or  practice,  it  may  not  be  improper  to  borrow  an  analogy 
from  cases  of  a  similar  nature.  He  is  to  be  paid  for  time  and  atten- 
tion during  the  necessary  course  of  the  operation.  What  is  allowed 
to  commissioners  at  the  outports,  for  an  unlivery  for  the  purpose  of 
appraisement?  One  guinea  a  day  for  each  commissioner.  The  ser- 
vice is  the  same,  for  whatever  purpose  performed.  But  the  marshal 
may  be  considered  as  performing  the  whole  service  of  both  commis- 
sioners, and  may  be  entitled  to  the  joint  pay  of  both.  If,  beyond 
this,  allowing  something  for  his  station,  and  for  the  necessity  he  is 
under  of  providing  other  persons  to  execute  other  functions,  and  for 
the  greater  comparative  expense  of  every  thing  done  in  this  town,  I 
ingraft  an  additional  guinea,  making  it  three  guineas  per  day,  I  shall 
perhaps  allow  more  than  sober  men  may  approve,  but  not  more  than 
I  venture,  without  fear  of  censurable  impropriety,  to  assign. 

The  registrar  and  merchants  have  included,  in  the  description  of 
this  article,  the  ordering  the  appraisement     I   have  not, 
[  *  172  J  *  because  I  presume  that  it  is  a  service  of  but  slight  con- 
texture, and  is  specifically  provided  for  in  the  table  of  fees, 
and  that  it  consists  of  nothing  more  than  directing  Mr.  Coles  to  take 
on  himself  that  employment,  which  I  apprehend  is  not  an  operation 
of  much  time  or  labor.     There  can  be  nothing  due  pro  opere  et  labore. 
It  is  said  that  there  is  an  inventory  to  be  made ;  but  when  I  look  at 
what  that  inventory  is,  I  see  that  it  is  little  more  than  a  copy  of  the 
manifest ;  and  when  I  perceive  that  there  is  a  remuneration  provided 
for  it  in  the  table  of  fees,  I  do  not  feel  myself  entitled  to  say  that 
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taken  in  conjunction  with  what  I  have  otherwise  allowed  for  the 
principal  part  of  the  same  service,  it  is  not  competently  remunerated. 
The  execution  of  the  appraisement  is  the  exclusive  work  of  the 
appraiser,  and  he  brings  in  his  bill.  The  property  must  not  be  twice 
charged  for  the  same  identical  service.  It  is  objected,  that  these  ope- 
rations being  paid  for  with  reference  to  time,  may  be  improperly  pro- 
tracted. But  it  is  sufficient  to  meet  this  objection,  to  say  that  much 
may  safely  be  trusted  to  the  integrity  of  the  public  officer,  and  more 
to  the  vigilance  of  the  parties  who  have  an  interest  in  the  due  exe- 
cution of  the  trust. 

The  last  subject  of  controversy  is  the  sum  of  218L  charged  by  the 
marshal,  at  one  half  per  cent,  for  delivery  of  goods  to  the  claimant 
on  bail,  which  has  been  disallowed  by  the  registrar  and  merchants, 
on  the  ground  that  the  foregoing  allowance  is  sufficient ;  that  is,  I 
presume,  the  allowance  for  Unloading  the  cargo  and  ordering  appraise- 
ment In  this  reasoning  I  cannot  concur.  Having  varied  that  fore- 
going allowance,  and  very  considerably  to  the  disadvantage 
of  the  *  marshal,  I  cannot,  of  course,  apply  the  same  sort  [  *  173  ] 
of  consideration  which  they  have  drawn  from  the  sum 
allowed  on  the  preceding  article,  even  if  that  consideration  had  been 
originally  correct.  But  I  incline  strongly  to  doubt  whether,  on  any 
view  of  the  matter,  I  could  have  acquiesced  in  a  mode  of  treating 
this  subject  as  perfectly  correct,  which  did  not  assign  to  each  distinct 
act  its  distinct  remuneration,  so  that  it  may  fully  appear  without 
intermixture,  and  the  confusion  and  obscurity  and  injustice  arising 
from  thence,  what  is  the  proposed  value  of  each  separate  service. 

This  being  a  separate  service,  and  so  admitted  by  the  registrar  and 
merchants,  who  have  provided  for  it  in  a  way  in  which  I  cannot 
exactly  concur,  the  question  returns  upon  me.  What  is  the  proper 
allowance  for  it  to  be  made  by  this  court  ?  Not  accepting  the  mode 
of  valuation  of  merit  proposed  by  the  registrar  and  merchants,  I 
think  myself  bound  equally  to  pronounce  that  I  as  little  accept  the 
valuation  made  by  the  marshal,  on  a  percentage  of  the  value  of  the 
thing  delivered,  and  this  partly  on  the  general  reasons  already 
assigned,  that  services  of  the  law  are  not  usually  rated  by  a  percent- 
age on  the  value  of  the  property  to  which  they  are  applied.  There 
is  surely  as  little  ground  for  a  rate  of  percentage  in  this  service  as  in 
any  other ;  for  the  labor  and  trouble  of  delivering  in  a  peaceable 
manner  a  casket  of  diamonds  is  not  greater  in  itself  than  that  of 
delivering  a  box  of  tenpenny  nails.  The  very  possibility  that  an  offi- 
cer might  entitle  himself  to  such  an  exorbitant  profit  on  property  of 
great  value,  for  a  service  of  no  merit  whatever,  either  active 
or  passive,  is  of  itself  sufficient  to  proclaim  *  the  absolute  [  *  174  ] 
injustice  of  taking  such  a  measure  for  any  such  service. 
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But  the  manner  in  which  the  property  is  treated  by  the  process  of 
the  law  is  a  decisive  proof  that  it  is  not  subjected  to  any  such  valu- 
ation for  any  such  purpose.  The  property  was  deposited  under  a  com- 
mission of  the  court,  issued  to  the  marshal,  in  the  king's  warehouses, 
under  the  king's  locks,  where  it  was  kept  agreeably  to  the  terms  of 
the  writ,  literally  taken,  under  the  legal  possession  of  the  marshaU 
but  very  little  resembling  a  possession  in  fact;  for,  being  under 
the  king's  locks  for  purposes  of  revenue,  I  am  not  quite  clear 
of  the  fact  that  it  is,  during  such  time,  even  accessible  to  the  mar- 
shal. When  the  property  has  been  seized  by  a  commissioned  vessel  of 
war,  either  public  or  private,  it  is  de  facto  under  the  joint  locks  of  the 
king  and  the  captor,  although  in  the  legal  possession  of  the  marshal, 
according  to  the  tenor  of  his  writ.  In  the  case  of  a  droit,  where  the 
king,  in  his  office  of  admiralty,  is  the  captor,  it  is  under  his  locks 
alone.  If  an  order  comes  for  the  release  of  that  property,  either  on 
bail  or  for  restitution,  it  is  to  be  released  to  the  party  claiming,  at  the 
expense  of  the  party  who  releases.  The  king's  ship  is  bound  to  exe- 
cute that  order ;  the  private  ship  of  war  is  bound  to  execute  that 
order;  and  the  admiralty,  also,  is  subject  to  the  same  obligation 
which  is  performed  in  the  two  former  cases  by  the  agents  of  the  cap- 
tors ;  and  in  the  case  of  the  admiralty,  by  their  officer,  the  marshal,  — 
in  each  case  at  their  own  particular  expense,  unless  otherwise  decreed 

by  the  court     It  is  no  charge  upon  the  cargo ;  the  parties 
[  •  175  ]  are  bound  to  deliver  it  in  full,  unless  the  *  court  has  specially 

decreed  that  the  expenses  of  the  captor  shall  be  a  charge 
upon  the  cargo.  On  this  supposition,  against  whom  is  the  demand 
of  the  person  who  has  been  employed  in  the  act  of  delivering  it?  — 
against  the  person  who  has  employed  him  in  that  act,  and  against 
him  only.  It  is  a  personal  demand,  totally  unconnected  with  the 
value  of  the  property  in  its  own  nature. 

Unless,  therefore,  it  can  be  shown  (which  it  certainly  cannot)  that 
this  personal  demand  must  for  some  other  reason  be  in  a  given  pro- 
portion to  the  value,  not  of  the  service  performed,  but  of  the  property 
to  which  it  is  applied,  it  can  be  a  demand  only  pro  opere  et  labore. 
No  general  reasoning  supports  it  in  any  other  form.  All  general  rea- 
soning is  against  it ;  all  natural  equity  is  against  it ;  unless,  therefore, 
it  can  be  shown  that  there  is  such  an  inveterate  usage,  such  a  stub- 
born habit  of  practice,  as  to  overrule  all  general  reasoning,  and  general 
equity,  I  am  clearly  of  opinion  that  such  a  claim  is  perfectly  vision- 
ary, and  that  the  demand,  if  any,  can  be  constructed  only  pro  opere 
et  labore.  Then  how  is  that  to  be  estimated  and  by  whom  ?  In  the 
case  of  agents  of  king's  ships  or  private  ships  of  war,  it  is  settled 
by  contract,  and  mutual  agreement;  the  parties  are  volunteers  on 
both  sides.     The  marshal  is  not  so ;  because,  I  think,  the  Lords  of  the 
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Admiralty  are  bound  to  employ  him,  and  for  this  plain  reason,  that 
the  writ  goes,  though  not  to  the  marshal  by  name,  "yet  to  our 
officers  in  possession,"  and  I  am  inclined  to  think  that  he  is  to  be 
considered  as  in  legal  possession  from  the  tenor  of  the  former  writ 
He  is  therefore  necessarily  employed,  and  is  entitled  to  have  his 
remuneration  adjusted  by  this  court 

•  Having  already  decided  that  the  principle  is  to  be  taken  [  *  176  ] 
pro  opercj  et  laborer  I  have  only  now  to  consider  the  amount 
Having  laid  down  a  rule  for  unlivery,  I  am  disposed  to  think  that  the 
same  rule  would  not  be  incongruous  for  this  service  also.  But  as  the 
registrar  and  merchants  have  merged  the  particular  consideration  of 
this  article  in  the  one  preceding,  I  am  not  sufficiently  in  possession 
of  the  facts  relating  to  the  nature  of  this  service,  so  as  to  be  enabled 
to  give  a  definitive  judgment  upon  it  As  far  as  I  am  informed,  I 
should  conceive  it  is  not  a  specific  delivery,  but  a  mere  formal  trans- 
fer of  the  custody,  under  the  continued  possession  of  the  broker.  But 
as  it  is  my  wish  to  determine  this  case  not  on  its  own  individual 
merits  only,  but  on  such  grounds  as  may  serve  for  a  general  regula- 
tion in  other  cases,  I  shall  direct  the  registrar  and  merchants  to  con- 
sider the  nature  of  the  service  performed,  and  to  apportion  a  reward, 
with  this  provisional  direction  only,  that  they  by  no  means  found  the 
rate  of  remuneration  on  a  principle  of  percentage.  I  will  only  add  a 
request,  that  this  inquiry  ^  may  be  entered  upon  by  them,  and  ad- 
justed, as  speedily  as  the  convenience  of  the  gentlemen  employed 
will  permit. 


•  The  Tutela,  Reintrock,  master.  [  *  177  ] 

October  29,  1805. 

Blockade,  defado^  notoriety  of  the  fact,  sufficient  to  affect  a  master  admitted  to  be  cognizant, 
without  warning  on  the  spot 

This  was  a  case  of  a  Swedish  vessel  with  a  cargo  of  corn  put  on 


1  An  appeal  being  entered  agiunst  this  sentence  generally,  no  farther  order  has 
been  made  on  this  part  of  the  report 

On  a  subsequent  occanon,  the  Court  expressed  its  satisfaction,  that  this  cause  had 
been  appealed,  obser? ing,  that  it  invoWed  a  question  very  fit  to  be  regulated  by  higher 
authority. 
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board  at  Bordeaux,  in  the  month  of  May  and  August,  1805,  and 
captured  on  the  20th  of  August,  on  a  destination  to  St  Lucar. 

The  master  had  stated  in  his  examination  ^'  that  he  had  heard  of 
the  blockade  of  St  Lucar  before  he  sailed  from  Bordeaux,  that  he 
had  remonstrated  with  the  shipper  against  pursuing  his  intended 
voyage,  but  that  the  shipper  obliged  him  to  proceed,  as  he  had  signed 
the  charter-party  before  his  knowledge  of  the  blockade." 

On  the  part  of  the  claimant,  Laurence  and  Robinson.  This  vessel 
had  gone  into  Bordeaux  in  April,  and  had  taken  on  board  part  of  her 
lading,  in  May,  under  a  charter-party  made  before  any  knowledge  of 
the  blockade  of  St.  Lucar  could  have  reached  Bordeaux.  She  was 
detained  under  an  embargo  till  August,  and  was  then  permitted  to 
take  on  board  the  remainder  of  her  cargo  and  proceed  on  her  voyage. 
These  are  circumstances  which  bring  the  vessel  within  the  favorable 
considerations,  which  the  court  applied  to  another  Swedish  vessel,^ 
under  a  doubt,  whether  the  blockade  of  Cadiz  and  St  Lucar  was 
known  to  the  neutral  master  at  the  time  of  sailing.  But  it  is  said 
that  the  master  has  removed  every  doubt  upon  this  question  by  his 

own  admission,  and  that  he  is  affected  by  the  notoriety  of 
[  *  178  ]  the  fact  of  the  actual  blockade,  as  much  as  if  the  *  notice 

was  impressed  upon  him  by  a  formal  existin^notification. 
The  two  cases  are  distinguishable,  and  in  very  important  respects. 
A  blockade  de  facto  only  is  in  its  nature  an  ambiguous  measure.  It 
may  be  temporary  in  duration,  or  confined  to  military  operations 
only.  In  regard  to  blockades  of  this  species,  however  notorious,  it  is 
a  common  stipulation  in  treaties  that  vessels  shall  be  entitled  to  a 
"  warning  from  the  blockading  force,"  before  they  can  be  affected 
with  the  penalty  of  violating  the  blockade.  When  a  blockade  is 
notified  by  public  declaration,  it  is  very  different  The  nature  of  the 
interdict  is  described,  it  is  proclaimed  to  be  permanent,  and  the  sub- 
jects of  neutral  nations  have  an  opportunity  of  judging,  within  what 
bounds  it  is  not  permitted  to  them  to  speculate  on  a  voyage  to  the 
blockaded  port.  All  these  topics  of  information  are  necessarily 
deficient  in  the  case  of  a  blockade  de  facto  only.  The  notoriety  that 
prevails  is  mere  rumor ;  and  though  the  master  may  have  heard  of  it 
in  that  way,  if  he  is  entitled  generally  to  a  warning  on  the  spot,  his 
impression,,  which  must  necessarily  be  uncertain,  will  not  preclude 
him  from  the  benefit  of  waiting  for  more  exact  information  on  his 
arrival  in  the  neighborhood  of  the  blockaded  port     With  respect  to 


Hoffnung.    [6  C.  Rob.  112.] 
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the  .particular  circumstances  attending  the  present  blockade,  it  is 
impossible  that  any  thing  could  be  more  ambiguous.  The  first 
blockade  to  which  the  notification  referred,  had  been  raised  by  the 
combined  fleets,  on  the  10th  April.  It  was  afterwards  resumed  by 
Lord  Collingwood,  but  his  squadron  was  driven  off  by  the  appear- 
ance of  the  combined  fleets  on  their  return  to  Cadia:.  It  is  said  that 
Lord  Collingwood  arrived  off  Cadiz  the  8th  June,  but  it 
•  does  not  appear  in  what  manner  the  blockade  of  that  port  [  *  179  ] 
and  St.  Lucar  was  recommenced,  nor  with  what  view.  In 
another  case,  The  Dispatch,  it  appeared  from  a  letter  of  Lord  Colling- 
wood, that  he  had  liberated  certain  ships  which  had  taken  in  their 
lading  so  late  as  20th  June,  and  as  it  is  expressed,  "  before  his  arrival, 
or  the  commencement  of  the  blockade."  Under  these  circumstances 
the  neutral  vessel,  sailing  in  ignorance  of  the  operations  that  were 
designed  to  be  applied  to  th.e  port  of  her  destination,  cannot,  without 
warning,  be  held  subject  to  the  same  penal  consequences  as  would 
have  attached,  if  the  illegality  of  the  voyage  had  been  impressed  upon 
her  by  public  notification^ 

In  reply,  the  King's  Advocate.  It  is  ncft  disputed  that  the  blockade 
of  Cadiz  and  St.  Lucar  existed  at  the  time  of  sailing,  and  at  the  time 
of  capture.  The  master  himself  admits  that  he  was  cognizant  of  the 
fact.  In  these  circumstances  are  comprised  all  that  is  necessary  to 
aff*ect  him  with  the  penalty  of  an  intentional  violation  of  those  rights 
of  war,  which  he  knew  to  be  actually  in  force.  The  mode  of  comnau- 
nication  is  in  all  instances  but  the  formal  part  of  the  general  measure ; 
and  whether  proceeding  by  notification  or  by  notoriety  resulting  from 
the  fact  itself,  the  legal  eflect  will  be  the  same.  The  master  acknow- 
ledges himself  to  have  sailed  in  knowledge  of  the  blockade,  and  must 
be  taken  to  be  so  far  the  agent  of  the  owner  of  the  ship  as  to  subject 
his  property  to  confiscation. 

Judgment. 
Sir  W.  Scott.      This  case  arises  on  the  seizure  of  a 
ship  going  from  Bordeaux  to  St.  Lucar,  with  a  *  cargo  of  [  *  180  ] 
wheat,  which  is  claimed  for  the  Spanish  government  under 
the  instructions  of  the  1st  February,  1805.     Those  instructions  con- 
tained an  exception  as  to  blockaded  ports,  and  it  was  undoubtedly  as 
incumbent  on  the  government  of  Spain,  as  on  any  individual,  to  take 
care  that  the  liberality  of  those  instructions  should  not  be  abused. 
That  there  was  a  blockade  existing  on  the  port  of  St.  Lucar,  at  the 
time  when  the  vessel  sailed,  is  unquestionable,  and  must  have  been 
known  to  the  government  at  Madrid.     If  any  contracts  had  been  en- 
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tered  into  for  the  supply  of  St  Lucar,  it  became  a  duty  incumbent  on 
that  government  to  rescind  such  contracts  when  the  navigation  to 
that  port  was  interdicted.  With  respect  to  the  cargo,  it  is  impossible 
to  entertain  a  doubt  that  it  was  going  to  St.  Lucar,  and  in  violation 
of  the  letter  and  spirit  of  the  instructions,  consequently  that  it  must 
be  pronounced  subject  to  condemnation. 

The  only  question  is  as  to  the  ship,  which  may  stand  in  a  different 
predicament.  Whether  that  part  of  the  case  is  so  favorable  as  to 
escape  the  penalty  attaching  on  the  cargo  will  depend  on  other  prin- 
ciples. The  ship  appears  to  have  been  a  Prussian  vessel,  which  had 
been  lying  some  time  in  Bordeaux ;  and  if  the  matter  had  rested  only 
on  the  general  notoriety  of  the  blockade  at  Bordeaux,  at  the  time,  it 
might  have  laid  a  ground  for  that  sort  of  indulgent  consideration, 
which  has  been  pressed  upon  the  court,  as  due  to  ships  lying  in  the 
enemy's  ports,  to  which  information  may  be  supposed  to  travel  with 
much  uncertainty. 

It  is  contended  that,  in  such  a  case,  the  court  will  not  press 
[  •  181  ]  too  rigidly  the  consequences  arising  from  general  *  infer- 
ence only.  If  the  case  stood  on  mere  notoriety  alone,  there 
might  be  room  for  that  kind  of  argument ;  but  there  is  a  particular 
circumstance  in  this  case  which  deprives  it  of  the  benefit  of  such 
considerations.  The  master  says,  that  he  was  informed  by  his  cor- 
respondent at  Bordeaux,  that  St.  Lucar  was  under  blockade.  He 
received  information,  therefore,  in  the  most  authentic  manner,  from 
his  correspondent  at  Bordeaux,  to  whom  he  was  referred  by  his 
owner.  And  with  respect  to  the  nature  of  the  blockade,  there  could 
have  been  no  more  uncertainty  as  to  the  character  of  the  blockade, 
than  as  to  the  fact ;  because  if  it  had  been  only  a  military  blockade, 
confined  to  the  exclusion  of  ships  of  war,  as  it  is  suggested  it  might 
have  been,  or  if  the  master's  impression  had  led  to  the  supposition  of 
its  being  of  that  nature,  no  objection  would  have  been  raised  against 
going  on,  as  he  must  have  imagined,  in  perfect  safety.  He  seems  to 
have  entertained  no  doubt  upon  that  point,  but  to  have  acted  only 
under  an  opinion,  that  because  he  had  signed  the  charter-party  he 
was  bound  to  proceed.  I  conceive  the  law  is  not  so,  but  that  he 
would  have  been  justified  in  refusing  to  go  on.  As  in  all  other  con- 
tracts that  become  illegal,  he  might  have  protested  against  being  any 
longer  bound  by  his  charter-party.  Does  he  apply  to  his  own  consul, 
or  to  the  Courts  of  Justice  ?  If  he  had,  unless  all  the  first  principles 
of  justice  are  totally  disregarded  in  that  country,  I  cannot  suppose 
that  they  would  have  refused  to  exonerate  him  from  the  obligation  of 
his  contract,  or  that  he  would  have  been  actually  forced  out  of  port 
He  does  not  appear  to  have  applied  for  any  such  redress.     If  he 
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had,  indeed,  it  could  not  be  held  in  this  court,  that  his  mere  engage- 
ment to  do  an  act  which  had  become  illegal,  however  inju- 
riously pressed  upon  him  by  *  the  artifices  of  the  enemy  ship-  [  *  182  ] 
per,  could  exonerate  him  from  the  penalties  consequent  upon 
it.     Unless  it  could  be  maintained,  then,  that  the  ship  is  justified  by 
the  direction  of  the  employer  in  the  enemy's  country,  I  can  find  no 
principle  on  which  the  vessel  can  be  relieved.     Such  a  position  would 
be  altogether  untenable.     I  am,  therefore,  under  the  necessity  of  pro- 
nouncing, that  this  ship,  as  well  as  the  cargo,  is  subject  to  condemn- 
ation. 


The  Gute  Erwartung,  Gay,  master.^ 

October  30,  1805. 

Blockade.  Havre.  Approximation  to  the  blockaded  port,  with  a  determination  to  go  closo 
in  under  the  shore,  though  for  the  asserted  purpose  of  taking  a  pilot  to  Caen,  not  allow- 
able. 

This  was  a  case  of  a  Lubec  ship  that  had  come  from  Oporto,  with 
an  asserted  destination  to  Caen,  but  was  captured  twenty  miles  to 
the  north-west  of  that  port,  and  about  the  same  distance  from  Havre. 
It  appeared  that  she  had  arrived  off  Cape  Barfleur,  on  the  23d  Septem- 
ber, at  twelve  o'clock  at  noon,  and  had  then  stood  off  the  coast  till 
about  two  o'clock  the  next  morning,  when  she  changed  her  course, 
and  was  steering,  according  to  the  master's  evidence,  "in  a  course 
direct  to  Havre,  and  with  an  intention  of  going  on  close  under  the 
land,  for  the  purpose  of  taking  a  pilot  on  board  to  carry  him  to 
Caen." 

Judgment. 
Sir  W.  Scott.     This  is  the  case  of  a  ship  that  is  asserted  to  have 
been  bound  to  Caen,  and  to  have  been  proceeding  towards 
Havre  in  quest  of  a  pilot,  to  carry  *  her  to  the  port  of  desti-  [  *  183  ] 
nation.     It  has  appeared  in  other  cases,^  that  the  blockading 
frigates  do  permit  vessels  to  go  within  no  great  distance  of  the  shore. 


1  On  the  4th  of  August,  1807,  this  case  was  heard  before  the  Lords  Comniissioners 
of  Appeal,  and  affirmed,  being  the  last  of  a  class  of  cases  of  blockade,  appealed  from 
the  High  Court  of  Admiralty,  of  which  a  list  is  prefixed  to  this  number. 

*  Christina  Charlotta,  supra,  p.  101. 


Digitized  by  VjOOQ IC 


184  CASES  DETERMINED   IN  THE 

The  Gate  Erwartang.    6  C.  Rob. 

for  the  purpose  of  procuring  pilots,  and  the  court  would  not  be  dis- 
posed to  draw  the  line  closer  than  they  have  done,  who  are  so  much 
better  acquainted  with  the  facilities  of  slipping  into  the  blockaded 
port,  and  with  all  the  practical  circumstances  attending  the  naviga- 
tion of  that  coast  If  it  had  been  a  case,  therefore,  of  situation 
merely,  and  that  at  the  distance  of  about  twenty  miles  from  the  port 
of  Havre,  it  would  be  the  duty,  and  the  inclination  of  the  court,  not 
to  infer  too  rigorously,  from  that  circumstance  alone,  an  intention  of 
violating  the  blockade.  The  master  denies  that  he  had  entertained 
any  such  design,  and  states,  "  that  he  had  come  from  the  west,  igno- 
rant of  the  coast,  and  had  stood  off  to  avoid  the  danger  of  being 
thrown  on*  a  strange  coast,  and  a  coast  of  difficult  approach,  in  the 
night,  and  that  he  was  in  quest  of  a  pilot  with  a  signal  flying."  If 
the  situation  of  the  vessel  alone  was  to  be  considered,  I  should  be 
disposed  to  acquiesce  in  this  representation  of  his  intentions,  and  to 
decree  the  vessel  to  be  restored  on  payment  of  the  captor's  expenses. 
But  there  is  an  ulterior  circumstance  which  presents  a  more  unfavor- 
able aspect  In  the  former  case,  the  vessel  had  continued  her  course 
close  under  the  batteries,  and  was  cut  out,  at  some  considerable  risk 
and  danger  to  the  blockading  vessel.  In  that  case  there  was  an  illegal 
intention  pursued  to  an  illegal  act,  for  a  neutral  vessel  cannot  be  per- 
mitted so  far  to  interfere  with  the  exercise  of  a  blockade,  as  to  expose 
the  force  maintaining  it  to  the  annoyance  of  the  enemy's  guns.     In 

the  present  instance,  the  vessel  was  at  the  distance  of  near 
[  *  184  ]  •  twenty  miles  ;  but  the  unfavorable  circumstance  to  which 

I  allude,  places  her,  in  construction  of  law,  in  the  same  situ- 
ation, which  the  other  vessel  had  actually  reached.     For  the  master 
says,  "  that  the  course  in  which  he  was  steering  would  have  carried 
him  directly  to  Havre,  and  that  he  should  have  continued  in  tiat 
course,  though  not  into  the  port  of  Havre,  but  that  he  should  have 
gone  close  under  the  land,  and  have  taken  a  pilot  for  Caen."     Here, 
then,  we  perceive  the  same  intention,  and  in  the  course  of  being  pur- 
sued to  the  same  illegal  effect.    How  can  this  intention  be  considered 
as  innocent?  It  had  not  been  carried  so  far  as  in  the  other  case,  I 
acknowledge,  but  only  because  the  vessel  was  interrupted  before  she 
had  arrived  at  the  spot  where  the  other  ship  was  actually  taken.    It 
16  impossible  that  any  blockade  can  be  maintained,  if  such  a  practice 
is  allowed,  that  a  vessel,  under  a  destination  to  a  port  not  interdicted, 
shall  be  at  liberty  to  pursue  her  course  in  such  a  manner  as  must 
draw  the  cruiser  employed  in   that  service  under  the  range  of  the 
enemy's  batteries.     It  is  at  all  times   matter  of  regret,  that  the  pro- 
perty of  innocent  persons  should  be  exposed  to  hazard  by  the  mere 
imprudence  of  their  master ;  but  it  is  impossible  to  relax  the  principle, 
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that  the  employer  is  legally  affected  by  the  acts  of  his  agent.  I  am 
of  of)inion,  that  the  master  in  this  case  had  declared  an  unlawful  pur- 
pose, and  was  employed  in  pursuing  it  to  an  unlawful  act;  and  that 
the  ship  and  cargo  must  be  pronounced  subject  to  condemnation. 


•  The  Eliza  and  Katy,  Claasby.  [  *  185  ] 

October  29,  and  November  22,  1805. 
Limitation  of  Rule,  of  exclading  farther  proof  from  fraud — in  the  present  transaction,  only. 

This  was  a  case  of  a  ship  under  American  colors,  with  a  cargo  of 
sugar  and  coffee,  1,000  pipe  staves,  and  two  bales  of  cotton,  taken  on 
a  voyage  from  Philadelphia  to  Rotterdam.  The  vessel  had  been 
before  brought  in  by  The  Polecat,  privateer,  but  had  been  restored  by 
consent,  and  was  proceeding  on  her  voyage  to  Rotterdam,  with  a 
sentence  of  restitution  on  board,  when  she  was  seized,  23d  September, 
1805,  by  his  Majesty^  ship  Ariadne,  and  brought  to  adjudication. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Arnold.  The 
evidence  applying  to  the  cargo  is  defective,  and  unworthy  of  credit 
It  is  a  cargo  of  colonial  produce  going  to  the  port  of  an  enemy, 
which  had  been  transshipped,  in  a  considerable  proportion,  at  Phila- 
delphia, according  to  the  evidence  of  the  boatswain,  "  out  of  a 
schooner  just  arrived  from  Martinique."  These  circumstances  afford 
ground  of  inquiry  as  to  the  property,  and  also  as  to  the  continuity  of 
the  voyage.  But  the  conduct  of  the  master  has  been  such 
as  to  strip  the  case  of  all  support  from  his  evidence,  •and  [  •ISB  ] 
there  are  papers  on  board,  which  more  than  sufficiently  prove 
the  owners  themselves  to  be  unworthy  of  credit  The  credit  of  the 
master  is  impeached  by  his  behavior,  at  the  time  of  seizure  by  The 
Polecat,  and  in  the  share  which  he  has  taken  in  the  fraudulent  con- 
cealment of  papers.  It  appears  that  he  had  formed  the  design  of 
resisting,  or,  as  he  himself  expresses  it,  in  a  letter  written  by  him  on 
the  9th  September,  "  if  the  wind  had  been  favorable,  we  should  have 
clapped  a  stopper  round  the  arms  and  feet  of  his  honor  the  prize- 
master,  and  have  carried  him  carefully  to  a  French  prison  in  Hol- 
land." His  conduct  in  the  present  instance  was  also  perfectly  con- 
formable to  these  declarations,  since  it  is  stated  in  the  affidavit  of  Mr. 
Lewis,  that  he  did  not  bring  to  until  several  shots  had  been  fired,  and 
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that  he  afterwards  declared,  *^  that  he  would  not  have  brought  to  if 
he  had  known  that  the  boat  of  The  Ariadne  had  only  three  rounds 
on  board."  It  is  admitted  now,  by  himself,  that  he  was  privy  to  the 
concealment  of  the  most  important  papers,  a  circumstance  which  had 
not  been  known  to  The  Polecat,  when  a  consent  to  restitution  was 
obtained.  In  consequence  of  the  disclosure  of  this  fact,  the  vessel 
was  brought  in  a  second  time  by  The  Ariadne,  and  it  is  now  dis- 
covered that  there  had  been  a  concerted  scheme  of  fraud  between  the 
owners,  the  supercargo,  and  the  master,  and  that  the  conduct  of  all 
the  parties  concerned  in  the  management  of  this  transaction  was  of 
the  same  nature.  The  owners  put  on  board  bills  of  lading,  and  other 
papers,  prepared  at  Philadelphia,  under  the  sanction  of  an  oath,  to 
represent  the  returned  voyage  as  to  be  from  Teneriffe  to  New  Orleans, 
whereas  the  secret  instructions  to  the  supercargo  disclose  a  return  from 
Teneriffe  to  the  Havana.  As  to  the  supercargo,  it  is  proved 
[  •  187  ]  by  letters  *  found  on  board,  that  he  had  sent  secret  instruc- 
tions to  the  master,  to  prepare  him  for  his  examination,  and 
that  he  had  been  endeavoring  to  suborn  a^  false  deposition  from  him 
by  persuading  him  to  evade  the  questions  put  to  him.  Even  the 
traces  of  the  former  history  of  the  vessel,  which  have  transpired,  dis- 
close a  habit  of  a  trade  the  most  obnoxious  and  unneutral.  It  appears 
from  the  evidence  of  the  boatswain,  "  that  the  ship  had  sailed  on  her 
last  voyage,  (as  described  in  the  7th  interrogatory,)  from  Philadelphia 
to  Guadaloupe  with  provisions,  and  had  there  taken  on  board  seventy 
hogsheads  of  sugar,  which  she  carried  to  St.  Bartholomew,  and  from 
thence,  with  some  few  hogsheads  taken  in  there  to  Philadelphia ;  that 


^  Letter  dated,  London,  4th  September,  1805,  from  J.  White  to  the  master. 

"  If  you  should  have  commenced  your  examination  in  Dover,  you  will  pay  every 
attention  to  the  following  directions,  the  importance  of  which,  I  hope,  will  be  fully  im- 
pressed on  your  mind ;  when  they  ask  you,  if  there  are  any  papers  concealed  on  board, 
you  must  say,  no,  there  arc  none  that  concern  the  cargo  in  any  way  but  what  have 
been  given  up.  If  this  answer  does  not  satisfy  them,  and  they  ask  you  the  question  a 
second  time,  you  must  say,  ^'  that  the  papers  that  relate  to  the  ship  and  cargo  have  all 
been  fjdthfully  given  up ;  but  that  there  are  papers  on  board  which  do  not  relate  to  the 
cargo  at  all,  which  can  be  produced  when  they  are  called  for."  But  our  secreted 
papers  you  must  not  give  up,  until  you  see  or  hear  from  me.  The  two  answers  above 
mentioned,  you  know,  we  can  freely  give  upon  oath,  because  you  know  very  well  the 
papers  we  have  stowed  away,  do  not  relate  in  any  one  way  to  the  present  cargo,  but 
merely  to  our  conduct  hereafter.  I  hope  you  will  be  circumspect  in  your  proceedings, 
and  not  lose  sight  of  the  cargo,  or  the  interest  our  owijiers  have  in  the  present  triaL** 

Letter  from  Dover,  5th  September,  1805,  from  the  master,  to  Mr.  James  White. 

"  I  this  moment  received  your  fevor  of  the  4th  instant,  as  to  being  examined  here ; 
I  had  made  up  my  mind  to  refuse  any  interrogation  in  Dover.  I  was  thinking  if  they 
examined  here,  to  declare  we  have  no  more  papers  at  all  on  board." 
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they  took  in  a  cargo  of  gunpowder  concealed  in  casks  of  bread,  two 
barrels  in  each ;  that  the  whole  was  cleared  out  as  provisions  for 
Dominique,  and  on  arriving  between  the  isles  of  Dominique  and 
Gnadaloupe,  they  were  hailed  by  an  English  frigate,  who  informed 
them  that  they  must  not  proceed  to  Guadaloupe  as  that  port  was 
blockaded,  and  accordingly  indorsed  the  papers  of  the  ship,  but  the 
next  morning  the  frigate  being  out  of  sight,  they  ran  the  ship  into 
Guadaloupe,  and  there  delivered  the  cargo."     The  whole  circum- 
stances of  this  transaction  present  a  case  of  almost  unparalleled  mis- 
conduct, imputable  to  all  parties.    When  there  has  been  a  suppression 
of  papers,  and  such  behavior,  on  the  part  of  the  master,  as  utterly  to 
destroy  the  eflFect  of  the  verification  which  he  must  be  expected  to 
give  to  his  papers,  it  is  impossible  that  the  court  can  restore ; 
and  when  all  the  parties,  even  *  the  owners  ^  themselves  [  *  188  ] 
stand  so  contaminated  with  the  preparation  of  fraud  for  the 
returned  voyage,  it  is  not  *  a  case  in  which  the  court  will  [  *  189  ] 
think  them  entitled  to  an  order  for  farther  proof. 

On  the  part  of  the  claimants,  Laurence  and  Swabey.  It  is  unfor- 
tunate that  in  a  case  which  so  much  abounds  in  imputations  on  the 
claimants,  the  captors  also  should  have  behaved  in  a  manner  that 
cannot  fail  to  draw  on  them  the  reprehension  of  the  court  It  appears 
that  two  of  the  seamen  belonging  to  the  American  vessel  had  left  the 
ship  at  Dover,  when   she  was   first  brought  in,  and  had  entered 


'  Letter  dated  London,  13th  September,  1805,  from  J.  White  to  Messrs.  Rhoadsand 
Pent. 

"  My  examination  has  been  so  strict,  that  I  was  obliged  to  avow  the  papers  concealed, 
or  be  guilty  of  perjury ;  what  effect  they  may  have  in  the  case  remains  yet  to  be 
determined ;  that  these  papers  should  be  on  board  is  extremely  unfortunate,  and  is  a 
circumstance  that  need  not  have  been.  My  real  instructions  should  have  been  verbal, 
and  the  letters  and  papers  necessary  to  be  used  in  TcneriiSe,  forwarded  by  thq 
many  opportunities  that  no  doubt  have  offered  since  my  departure,  there  to  await  my 
arrival.  They  were  so  well  secured,  that  no  person  on  earth  could  have  discovered 
them,  had  I  not  been  put  to  a  test  which  no  one  possessing  the  principles  of  a  christian, 
or  a  man,  could  elude." 

The  instructions  here  referred  to  were  afterwards  brought  in  by  the  agent  in  London, 
and  contained  a  prepared  scheme  of  fraud  concerted  by  the  owner  for  the  misrepre- 
sentation of  the  returned  voyage  from  Teneriffe,  as  being  to  New  Orleans,  when  in 
fiict  it  was  to  be  to  the  Havana,  with  respect  to  which  place  the  owner  writes,  "  we 
had  the  satis&ction  to  see,  a  few  days  since,  our  mutual  friend  Mr.  Marten  Aiadan,  of 
Havana,  with  whom  we  have  entered  into  some  important  negotiations,  which  we  have 
high  expectations  of  resulting  to  mutual  advantage.** 
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on  board  The  Ariadne,^  or  another  of  his  Majesty's  ships.  From 
these  men  the  captors  had  obtained  information  of  a  suspicion  of  con- 
cealed papers  not  brought  forward,  but  instead  of  disclosing  it  to  the 
original  captor,  so  as  to  give  them  the  benefit  of  the  discovery,  it  was 
kept  back  till  restitution  had  passed,  with  a  hope  of  obtaining  con- 
demnation to  themselves.  From  one  of  these  witnesses,  the  boatswain 
of  the  original  crew,  they  have  collected  the  charge  made  against  the 
previous  conduct  of  the  vessel,  which  is  in  all  respects  irrelevant  to 
the  present  question.  But  that  witness  was  not  on  board  the  ship  at 
the  time  of  the  capture,  and  ought  not  to  have  been  examined. 

[Court.  The  captors  ought  certainly  not  to  have  produced  them 
on  the  standing  interrogatories  without  the  special  permission  of  the 
court] 

[  *  190  ]  Another  imputation  against  the  captors  is,  that  they  *  did  not  ^ 
bring  in  all  the  papers  which  were  put  into  their  possession, 
some  of  which  would  have  cleared  away  very  much  of  what  has  been 
imputed  to  the  claimants.  As  to  the  reproach  which  has  been  thrown 
upon  the  credit  of  the. master  and  supercargo,  it  is  to  be  recollected 
that  they  were  placed  in  circumstances  of  peculiar  difficulty.  They 
had  been  brought  into  this  country  just  at  the  time  when,  in  conse- 
quence of  the  many  seizures  that  had  been  made  of  American  vessels, 
a  report  had  most  erroneously  been  circulated,  especially  among  the 
Americans,  "  that  an  order  of  council  had  passed  directing  the  bring- 
ing in  of  all  American  vessels  bound  to  Holland  with  sugar  and  cof- 
fee." We  find  that  the  master  had  been  strongly  impressed  with  this 
mistaken  notion,  from  the  account  that  he  gave  of  it  in  one  of  his  let- 
ters to  his  owner ;  and  though  it  is  certain  that  the  report  was  without 
foundation,  it  canqot  be  matter  of  surprise,  if  persons  impressed  with 
such  a  belief  were  betrayed  into  some  irregularities,  with  a  view  of 
guarding  against  a  measure,  which,  if  it  had  actually  existed,  would 
almost  have  justified  any  conduct  that  could  be  resorted  to  for  protec- 
tion. "With  this  view  some  directions  were  given  by  the  supercargo,  and 
apparently  adopted  by  the  master,  which  certainly  cannot  be  defended. 
But  as  far  as  their  credit  is  to  be  affected  by  them,  it  is  but  justice  to 
observe,  that  the  passages  relied  on  bear  an  honorable  testimony  to 
the  veracity  of  their  assertions,  when  solemnly  called  to  their  exami- 


1  It  was  denied  in  L.  Lewis's  affidavit,  that  these  men  were  hired  on  board  The 
Ariadne. 
^  A  monition  had  been  directed  against  the  prize-master  to  bring  in  all  papers,  &c. 
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Dation  on  oath.     The  letters  which  refer  in  a  confidential  manner  to 
the  concealed  papers,  describe  them,  at  the  same  time,  as  papers  not 
in  the  least  degree  connected  with  the  present  voyage.  They 
are  sworn  to  be  *  instructions  for  a  future  voyage,  after  the  [  *  191  ] 
vessel  had  reached  Holland,  and  in  that  light  they  can  in  no 
manner  affect  the  evidence  of  the  present  case.     As  little  can  the  court 
advert  to  what  is  said  to  have  been  the   conduct  of  the  vessel  on  a 
former  voyage.     There  is  nothing  to  throw  any  reasonable  doubt  on 
the  property,  or  on  the  legality  of  the  present  voyage,  except  in  the 
evidence  of  the  boatswain  and  the  other  mariner,  who  are  witnesses 
to  whom  but  little  attention  is  due.     It  is  submitted,  therefore,  that  the 
court  will  see  no  reason  to  delay  the  restitution  of  the  ship  and  cargo, 
which  have  been  so  unjustly  harassed  by  the  vexatious  conduct  of  the 
captors. 

In  reply,  the  King^s  Advocate  contended  —  That  there  had  been  no 
instance  in  which  the  court  had  restored  without  further  proof,  when 
the  master  had  been  guilty  of  a  suppression  of  papers,  and  prayed  that 
the  court  would  at  least  order  further  proof  of  the  property. 

Judgment. 

Sir  W.  Scott.     I  am  of  opinion  that  the  case  is  ripe  for  decision, 
and  that  there  is  no  necessity  for  requiring  further  proof.     It  is  the 
case  of  a  ship  under  American  colors,  laden  with  West  India  produce 
taken  in  at  St  Bartholomew  and  Philadelphia,  and  coming  to  Rot- 
terdam.    She  was  first  seized  by  a  privateer  and  released,  and  was 
afterwards  taken  by  the  present  captors.     Certainly,  to  seize  a  vessel 
which  has  already  been  released,  and  is   sailing  with  a  copy  of  her 
restitution  on  board,  is  a  measure  to  be  practised  with  great  circum- 
spection.    There  may,  however,  be  circumstances  that  will  justify 
such  an  act ;  but  it  behooves  the  second  captors  to  see  that  they  are 
furnished  with  such   as   will  supply  a  sufficient  apology. 
In  the  present  case,  there  are  circumstances  *  which  do,  I  [  *  192  ] 
think,  fully  justify  the  captors,  though  whether  they  will 
enure  to  produce  a  condemnation,  may  depend  on  other  principles. 

Upon  the  question  of  property,  there  is  noToundation  for  any  parti- 
cular suspicion.  All  the  evidence  points  to  the  claimants  as  the  pro- 
prietors, and  I  have  heard  no  suggestion  of  any  individual,  to  whom 
the  property  is  assigned,  except  by  the  general  surmise,  that  it  may 
belong  to  persons  at  Rotterdam,  to  which  place  it  was  bound.  In 
the  papers,  which  disclose  the  most  disgusting  preparations  of  fraud, 
I  see  much  to  reprehend ;  but  as  to  any  other  proprietors  of  this  pr^ 
sent  cargo  than  those  for  whom  it  is  claimed,  I  see  nothing  that  can 
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be  taken  to  indicate  any  such.  Unless  I  could  go  to  the  length  of 
holding,  that  persons  detected  in  the  meditation  of  fraud,  not  for  this 
voyage,  but  for  some  future  transaction,  are  totally  incapacitated  from 
obtaining  any  credit,  with  regard  to  the  present  transaction,  and  that 
such  a  discovery  is  sufficient  to  blow  up  every  case  in  which  they  are 
concerned,  there  is  no  ground  on  which  I  could  pronounce  a  sentence 
of  condemnation.  I  do  not  conceive  that  to  be  a  wholesome  rule,  on 
which  this  court  can  venture  to  proceed.  That  the  parties  have  dis- 
credited themselves,  with  respect  to  some  future  transaction,  is  not 
sufficient.  If  the  evidence  had  appeared  doubtful  on  any  question 
fairly  before  the  court,  enough  is  disclosed  in  the  conduct  of  these 
parties  to  convince  me  that  they  are  not  persons  to  whom  an  order 
for  farther  proof  should  be  intrusted.  But  no  such  ground  is  laid,  and 
I  cannot  conjure  up  such  a  case  on  the  mere  suggestions  of  the  ima- 
gination, founding  themselves  only  on  indications  of  a  disposition  to 
fraud. 

The  instructions  given  by  Mr.  White,  the  supercargo,  to 
[  •  193  ]  the  master,  are  unquestionably  highly  disreputable,  *  and  there 
are  strong  proofs  of  concerted  fraud,  as  to  the  ulterior  voy- 
age, on  the  part  of  the  persons  for  whom  the  claim  is  given,  but  no 
objection  has  been  raised  against  the  present  transaction,  except  as  to 
the  continuous  voyage ;  on  which,  it  is  said,  "  that  some  parts  of  the 
cargo  had  been  recently  brought  from  Martinique,  and  that  they  were 
immediately  transshipped,  and  put  on  board  this  vessel.''  But  that 
objection  is  answered  by  a  paper  on  board,  which  shows  those  sugars 
to  have  been  purchased  by  the  claimant  at  St.  Bartholomew ;  and, 
considering  the  quarter  from  which  the  imputation  comes,  I  think 
there  is  enough  to  satisfy  the  demands  of  the  court,  which  is  not 
desirous  of  extending  its  inquiry  on  questions  of  this  kind  on  slight 
grounds.  I  have  no  hesitation,  therefore,  in  pronouncing  the  restitu- 
tion of  the  ship  and  cargo. 

The  only  remaining  question  is  as  to  costs,  which  are  very  much 
within  the  sound  discretion  of  the  court,  with  reference  to  all  the  cir- 
cumstances that  may  be  fairly  collected  respecting  the  conduct  of  the 
parties.  "When  I  see  that  every  person  of  any  station  of  authority 
regarding  this  ship  and  cargo,  the  master,  the  supercargo,  and  the 
owners,  are  implicated  in  the  same  intention  of  concerting  fraud 
against  the  belligerent  rights  of  this  country,  and  that  the  measures 
adopted  for  that  purpose  have  been  the  cause  of  bringing  this  case 
a  second  time  to  adjudication,  I  think  it  is  a  case  that  justifies  me  in 
holding  out  this  wholesome  lesson  to  neutrals,  that  persons  conduct- 
ing themselves  in  such  a  manner,  shall  be  made  subject  to  the  pay- 
ment of  costs.  Something  has  been  said  of  the  affidavit  of  the  prize- 
Digitized  by  VjOOQ  IC 


HIGH  COURT   OF    ADMIRALTY.  194 

The  Falcon.    6  C  Rob. 


master,  to  which,  I  understand,  a  sufficient  answer  can  be 
given.     If  he  exonerates  himself  *  from  the  imputation  of  [  *  194  ] 
withholding  the  papers  now  given  up,  I  shall  consider  the 
captors  to  be  entitled  to  their  full  costs  in  this  case. 
Restored. 


The  Falcon,  Atkins. 

November  1, 1805, 

Defective  condemnation,  by  Consular  Coarts,  how  supplied  by  sentence  of  the  Court  of  Appeal 

at  Paris. 

This  was  a  case  on  the  claim  of  the  British  proprietor  of  a  vessel, 
which  had  been  captured  by  the  French,  2d  June,  1803,  and  con- 
demned in  a  French  Consular  Court,  at  Leghorn,  and  sold  under  the 
authority  of  that  sentence  to  a  Mr.  Styles,  the  American  consul  in 
France.  The  vessel,  after  that  conversion,  was  condemned  on  a 
rehearing,  in  the*  nature  of  an  appeal,  in  the  "  Conseil  des  Prises,"  at 
Paris,  26  March,  1805.  It  appeared  that  the  first  purchaser  under 
sentence  of  the  Consular  Court,  had  taken  the  vessel  to  New  Orleans, 
and  had  returned  with  her  to  Bordeaux,  December,  1804,  when  she 

was  transferred  to  Mr.  D ,  and  by  him  to  Mr.  Lovel,  on  behalf 

of  his  brother,  the  present  proprietor,  a  person  resident  in  America. 

On  the  part  of  the  captors,  the  King^s  Advocate  observed  —  That 
the  captors'  case  was  confined  chiefly  to  the  claim  as  asserted  on  the  part 
of  Mr.  Lovel  —  and  contended  that,  if  the  property  of  the  vessel  was 
vested  in  him,  there  were  letters  on  board  which  showed  that  he  was 
not  entitled  to  be  considered  as  a  citizen  of  America ;  since  he  appeared 
by  his  own  expressions  to  have  repented  of  having  settled  in  America, 
and  to  have  projected  a  change  of  residence,  with  a  view  of  employ- 
ing himself  personally  as  a  trader  between  New  Orleans  and  Bor- 
deaux. 

•  On  the  part  of  the  British  owners,  Arnold.     The  original  [  *  195  ] 
proceedings  in  the  court  at  Leghorn  must  be  admitted  to  be 
invalid.     It  will  appear  from  the  contents  of  the  paper,  now  exhibited, 
that  the  process  before  the  Conseil  des  Prises,  which  is  supposed  to 
have  remedied  the  defect  of  the  original  sentence,  can  have  no  such 
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effect  The  ship  and  cargo  were  condemned  at  Leghorn,  and  an 
appeal  was  lodged  as  to  the  cargo,  but  no  appeal  was  entered  as  to 
the  ship;  neither  does  there  appear  to  have  been  any  writ  of  evoca- 
tion, as  it  is  called,  frorti  the  Conseil  des  Prises,  to  draw  the  original 
question  as  to  the  ship  before  that  court.  The  proceedings  were  con- 
ducted throughout  as  upon  appeal,  in  which  the  effect  of  the  sentence 
of  the  Superior  Court  must  be  limited  to  the  question  appealed.  The 
case  went  entirely  upon  the  cargo ;  and  the  report  of  the  oflScer  of  the 
court  details  very  explicitly  the  nature  of  those  proceedings.  It  states, 
"  that  the  Conseil  des  Prises  has  rendered  the  following  decision  be- 
tween the  captain  of  the  privateer  and  the  claimants  of  the  cargo." 
The  cargo  alone  is  mentioned.  The  expressions  used  in  the  process 
seem  to  imply  that  the  sentence  at  Leghorn,  as  to  the  ship,  was  pro- 
perly given  according  to  the  principles  held  in  France,  respecting 
prize  jurisdiction,  and  that  it  was  not  a  subject  for  the  consideration 
of  the  Conseil  des  Prises.  Since  the  person  drawing  up  the  official 
report,  observes,  "  in  acknowledging  that  the  commissary  was  com- 
petent to  pronounce  upon  the  validity  of  the  seizure  of  the  vessel,  on 
account  of  her  quality  of  enemy,  I  observe  that  he  should  have 
abstained  from  pronouncing  upon  the  cargo  as  soon  as  there  was  a 

clai  m  for  the  same."     Then  the  conseil  proceeds  to  pronounce 
[  *  196  ]  a  sentence  *  of  condemnation  against  the  ship,^  though  there 

was  no  appeal  on  that  part  of  the  consular  sentence  before 
the  court.  This  was  evidently  an  excess  of  jurisdiction.  The  instru- 
ment in  its  title  purports  to  relate  to  the  cargo  only,  and  it  is  not  the 
accidental  and  informal  introduction  of  the  ship  in  the  sentence,  that 
can  be  taken  to  operate  as  a  regular  and  competent  sentence  of  con- 
demnation. A  further  ground  of  defect  is,  that  even  if  there  was  no 
objection  to  the  exercise  of  the  jurisdiction  of  the  court,  as  founded 
on  the  manner  of  proceeding,  still  the  ship  which  was  the  subject  of 
this  sentence  was,  at  the  time,  not  amenable  to  the  jurisdiction  of  the 
court  The  vessel  had  been  sold,  and  was  lying  in  the  port  of  Bordeaux, 
after  having  performed  her  first  voyage,  in  the  character  of  an  Ameri- 
can ship,  under  American  colors,  and  witK  an  American  pass  on 
board.  It  is  still  undetermined^  before  the  Court  of  Appeal,  in 
The  Henric  and  Maria,  Baar,  whether  it  is  not  essential  to  a  valid 


1  "  The  council,  without  attending  to  the  decision  of  the  Commissary-General  of  Com- 
mercial Relations  at  Leghorn,  SOth  Thermidor,  11th  year,  declare  good  and  jalid  the 
prize,  and  adjudge  the  said  ship  The  Falcon,  together  with  her  freight  that  might  be 
due  to  the  English  captain,  to  the  captor." 

^  Since  determined,  supra,  p.  138. 
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condemnation,  that  there  should  be  a  sentence  of  a  competent  court, 
sitting  within  the  country  of  the  enemy,  and  pronounced  on  the  sub- 
ject-matter situated  within  the  jurisdiction  of  that  country.  In  this 
case,  it  cannot  be  said  that  the  ship  was  subject  to  the  territorial  juris- 
diction of  the  court,  at  the  time,  though  lying  at  Bordeaux.  What- 
ever might  be  the  effect  of  the  sentence  of  the  Conseil  des  Prises,  in 
other  cases,  it  can  have  no  operation  on  a  title  which  was  conveyed 
away  from  the  French  captor,  before  any  valid  condemnation  had 
passed. 

•  On  the  part  of  the  neutral  purchaser,  Lawrence  argued  [  *  197  ] 
to  the  effect  of  the  observations  stated  in  the  judgment  as 
the  ground  of  the  sentence,  and  which  it  is,  therefore,  needless  to 
report  in  detail. 

Judgment. 
Sir  W.  Scott.  This  question  has  arisen  on  the  capture  of  a 
ship  which  was  originally  a  British  vessel,  captured  by  the  enemy  on 
the  2d  June,  1803,  and  taken  to  Leghorn,  where  some  proceedings 
were  had  before  the  French  consul,  which  this  court,  under  the 
decisions  which  have  passed  here,  and  in  the  Court  of  Appeal,  would 
certainly  not  sustain.  It  appears  that  the  vessel  was  transferred 
under  the  authority  of  a  sentence  so  obtained  to  a  Mr.  Styles,  and  by 
him  derived  to  the  present  claimant  Some  objection  is  taken  to  the 
national  character  of  the  claimant ;  but  a  preliminary  point  is  offered 
to  consideration,  whether  the  documents,  which  are  now  produced  as 
farther  proof  in  his  behalf,  by  Mr.  Lovel,  the  brother  resident  in  Bor- 
deaux, can  be  admitted.  He  is,  it  seems,  invested  with  the  charac- 
ter of  the  American  consul  at  Bordeaux ;  and  certain  it  is,  that  an 
American  consul,  resident  in  France,  is  subject  to  all  the  disabilities 
of  a  French  merchant,  as  to  the  power  of  becoming  a  claimant  in 
this  court;  but  he  is  not,  on  that  account,  necessarily  disabled  from 
introducing  evidence  before  the  court,  for  the  alien  enemy  is  not 
generally  disabled  as  a  witness,  and  the  cases  of  exception  are  few. 
Mr.  L.  is  in  this  country  at  the  present  time,  and  if  the  documents 
which  are  offered  to  be  produced  from  him  on  behalf  of  his  brother 
are  in  substance  satisfactory,  I  should  be  sorry  to  send  this  case 
across  the  Atlantic,  to  have  the  same  proof  returned  imme- 
diately from  the  claimant  himself.  I  *  am  not  disposed,  [  •  198  ] 
therefore,  to  sustain  the  objection  to  the  competency  of  this 
gentleman,  and  I  am  as  little  disposed  to  sustain  the  objection  to  the 
national  character  of  the  claimant  himself,  because  the  mere  intention 
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to  settle  in  France,  as  a  French  merchant,  cannot  be  held  to  clothe 
him  intermediately  with  the  French  character,  and  to  deprive  him  of 
the  right  of  being  considered  at  the  present  time  as  an  American 
merchant 

I  shall,  therefore,  dismiss  these  objections,  and  proceed  to  what  is 
the  main  question  in  the  case,  the  validity  of  the  titJe  of  condemna- 
tion under  which  the  property  has  been  acquired.  The  fact  that  the 
ship  had  been  a  British  prize  did  not  appear  in  the  original  evidence, 
but  it  is  now  disclosed,^on  farther  proof,  that  she  had  been  carried 
into  Leghorn,  where  the  French  consul  assumed  a  jurisdiction,  and 
passed  a  sentence  of  condemnation  on  the  ship  and  cargo.  If  the 
matter  had  rested  there,  on  the  validity  of  the  consular  sentence  at 
Leghorn,  this  court,  under  its  former  decisions,  which  have  been 
affirmed  in  the  Superior  court,  would  not  have  held  that  title  to  be 
sufficient  But  there  has  been  also  a  sentence  of  the  Conseil  des 
Prizes  at  Paris.  Everybody  knows  that  the  state  of  the  French 
prize  courts  has  been,  as  it  is  described  here,  extremely  vacillat- 
ing during  the  turbulent  times,  of  which  we  have  had  the  misfor- 
tune to  be  witnesses.  From  the  papers  that  have  been  introduced, 
we  may  collect  that  the  Conseil  des  Prises  at  Paris,  as  now  consti- 
tuted, is  a  court  of  original  jurisdiction,  and  also  a  court  of  appeal 
It  exercises  a  power  of  evocation,  by  which  it  can  call  before  it 
causes  from  the  inferior  courts,  which  appear  to  exercise  but 
[  •  199  ]  a  very  limited  jurisdiction.  From  the  sentence  in  the  *  Con- 
sular Court  at  Leghorn  there  was  an  appeal  on  the  part  of 
the  claimant  of  the  cargo  to  the  court  at  Paris,  and  the  sentence  of 
that  court  describes  the  proceedings  to  have  been  "between  the 
claimant  of  the  cargo  and  the  captor."  It  is,  in  argument,  attempted 
to  be  inferred  from  hence,  that  there  has  been  a  total  defect  of 
authority  over  the  vessel,  in  that  court,  because  it  was  not  made  a 
part  of  the  appeal,  and  was,  as  it  is  now  contended,  improperly 
included  in  the  sentence,  when  there  were  no  parties  sustaining  that 
interest  before  the  court  But  I  am  to  recollect  who  the  persons  are 
from  whom  the  objection  comes.  They  are  British  subjects,  who 
could  have  no  persona  standi  there,  and  could  not  have  been  parties 
to  the  proceedings,  either  in  the  court  of  Leghorn  or  Paris,  without 
stating  themselves  out  of  court  It  was  impossible  that  the  proceed- 
ings could  be  otherwise  conducted ;  and,  therefore,  I  cannot  think 
that  the  absence  of  the  parties,  which  is  urged  as  a  fundamental 
defect,  is  material  in  such  a  case.  It  is  nothing  more  than  what 
takes  place  here  in  cases  of  common  condemnations,  which  do  not 
rest  solely  on  the  effect  of  the  monition,  but  pass  on  a  view  of  the 
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evidence  of  the  case.  The  enemy  proprietor  is  necessarily  absent  by 
operation  of  law,  and  yet  the  sentence  is  completely  valid,  as  well 
against  him  as  against  all  the  world. 

It  is  said,  that  the  court  at  Leghorn  is  admitted  in  the  report  of 
the  proceedings  at  Paris,  to  have  had  competent  jurisdiction  over  the 
ship,  and  therefore  that  it  did  not  properly  come  before  the  Conseil 
des  Prises,  to  have  passed  a  sentence  upon  it.  The  expression  of  the 
officer  of  the  court  who  drew  up  the  report,  does  not,  I 
*  think,  amount  to  more  than  a  statement  of  his  opinion.  [  *  200  ] 
The  expression  in  the  originaH  is  not  more  than  hypotheti- 
cal. Leaving  that  out  of  the  question,  what  is  the  inference  that  we 
must  draw  from  the  course  of  the  proceedings  at  Paris  ?  The  case 
goes  on  upon  the  evidence  of  all  the  papers,  relative  to  the  capture, 
and  finally  that  court  pronounces  a  sentence  of  condemnation  on  the 
ship,  and  a  sentence  of  restitution^  of  the  cargo.  It  must  be  in- 
ferred, I  think,  from  this  instrument,  that  the  court  below  had 
exceeded  its  jurisdiction  ;  that  the  Superior  Court  was  competent  to 
entertain  the  question,  and  th^t  it  did  proceed  regularly  and  pro- 
perly,  as  well  upon  the  ship  as  upon  the  cargo. 

But  another  objection  has  been  raised  which  it  is  also  necessary  to 
consider.  It  is  said  that  the  claimant,  having  purchased  under  the 
original  sentence,  cannot  cure  the  defect  of  that  title  by  a  subsequent 
sentence,  passed  after  many  changes  of  property,  and  when  the  vessel 
herself  was  no  longer  amenable,  as  a  subject  of  prize  proceedings,  to 
the  jurisdiction  of  the  belligerent  country.  I  cannot  accede  to  that 
position.  In  our  own  courts  it  happens  unavoidably,  as  to  ships 
taken  in  the  East  Indies,  that  long  before  the  case  comes  to  adjudi- 
cation, the  property  may  have  passed  to  other  hands.  If  the  title  is 
impeached  before  the  sentence  takes  place,  it  may  be  vitiated ;  but 
when  a  valid  sentence  comes,  it  must  be  considered  as  operating 
retroactively,  so  as  to  rehabilitate  the  former  title.  In  this  case,  a 
valid  sentence  has  confirmed  the  title  before  any  objection  had  been 
taken  to  it,  and  that  title,  derived  from  the  original  purchaser,  has  been 
properly  conveyed  to  the  neutral  claimant  I  shall,  therefore,  direct 
this  vessel  to  be  restored  to  him. 


1  Supra,  page  195.  '  See  reasons  as  noticed,  wpra^  page  80. 
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[  •  201  ]  *  The  Maria,  Monses,  master. 

November  20,  1805. 

Blockade.  Goods  shipped  in  The  Jade,  having  been  previously  sent  in  lighters  from  the 
blockaded  port,  and  und^r  charter-party,  with  the  ship,  proceeding  also  from  the  blockaded 
port  in  ballast  to  take  them  on  board. ^  Penalty  relieved,  in  this  instance,  by  special  relax- 
ation as  to  the  trade  of  Bremen,  &c. 

This  was  a  case  on  the  blockade  of  the  Weser,  relating  to  a  cargo 
which  had  been  sent  from  Bremen,  in  lighters,  to  the  Jade,  for  the 
purpose  of  being  shipped  for  America,  under  a  charter-party  made  at 
Bremen.  The  vessel  had  gone  from  the  Weser  to  the  Jade  in  ballast, 
and,  having  taken  on  board  the  cargo,  sailed  from  thence,  on  the  12th 
August,  1805,  and  was  captured  in  the  North  Sea,  15th  August. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Laurence  con- 
tended —  That  the  cargo  had  been  exported  from  Bremen  on  the 
the  present  voyage,  in  violation  of  the  blockade  of  the  Weser ;  that 
although  some  relaxation  had  been  granted  to  the  private  coasting 
trade  of  that  river,  it  could  not  be  construed  to  extend  to  the  permis- 
sion of  foreign  trade,  which  would,  in  fact,  frustrate  and  defeat  the 
whole  object  of  the  blockade. 

On  the  part  of  the  claimants,  Arnold  and  Robinson  argued  upon 
the  nature  of  the  blockade  which  had  been  imposed,  rather  with  a 
view  of  counteracting  the  effects  of  the  possession,  which  the  enemy 
had  assumed  of  the  banks  of  the  Weser,  than  with  any  intention  of 
restraining  the  commerce  of  Bremen  ;  and  contended,  that  under  the 
equitable  construction  which  the  court  would  be  inclined  to  adopt, 
the  circumstances  of  this  transaction  could  not  be  held  to  contravene 
the  terms  of  the  relaxation  that  had  been  allowed.     The 
[  •  202  ]  goods  had  passed  in  lighters,  as  they  *  were  permitted  to 
pass.     And  when   they  had   thus  been   cleared  from   the 
restriction  of  the  blockaded  port,  it  was  not  within  the  scope  of  the 
operations  of  blockade  to  consider  what  might  be  the  ulterior  desti- 
nation.    A  case,  in  some  degree  analogous  to  the  present,  had  hap- 
pened, during  the  late  war,  relative  to  the  blockade  of  Amsterdam. 
Goods  had  been  ordered  at  Amsterdam,  and  forwarded  as  part  of  the 


[See  the  Ocean,  3  C.  Rob.  297,  note.] 
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foreign  commerce  of  that  place,  by  an  interior  communication  to 
Rotterdam,  where  they  were  put  on  board  the  ship;  but  the  court 
was  disposed  to  consider  the  moment  of  their  connection  with  the 
ship  as  the  commencement  of  their  outward  yoyage,  and  accordingly 
restored  the  cargo  as  not  coming  within  the  description  of  goods 
exported  from  Amsterdam  in  violation  of  the  blockade  of  that  port, 
[2  Adm.  Rep.  p.  116.]  By  parity  of  reasoning,  the  goods,  in  this 
instance,  had  come  from  Bremen,  in  a  mode  not  inconsistent  with 
the  permission  which  had  been  granted.  They  were  not  obstructed 
on  that  passage  by  the  blockading  force,  but  were  seized  in  an  ulte- 
rior part  of  their  voyage,  by  a  vessel  in  no  manner  connected  with 
the  blockading  service.  A  reference  was  then  made  to  the  permis- 
sion lately  granted  to  the  merchants  of  Bremen  to  carry  on  a  com- 
munication with  the  Jade,  and  it  was  contended  that  the  terms  ^  of 
the  permission,  taken  in  conjunction  with  the  terms  in  which  the 
petition  was  framed,  amounted  to  a  relaxation  of  this  extent,  and 
for  the  purposes  of  foreign  commerce. 

•Judgment.  [•203] 

Sir  W.  Scott.  This  ship  was  taken  on  a  voyage  from 
Varel  to  America,  having  on  board  a  cargo  that  had  been  sent  from 
the  Weser  to  the  Jade,  in  lighters,  and  there  transshipped.  And  it 
is  contended  that  this  being  the  carrying  of  goods  sent  expressly  from 
Bremen,  for  the  purpose  of  being  exported,  in  the  course  of  the  foreign 
commerce  of  that  port,  would  be  a  violation  of  the  blockade  which 
has  been  imposed  on  the  river  Weser.  I  have  had  frequent  occasion 
to  observe  how  severely  the  neutral  cities  connected  with  the  Weser 
and  the  Elbe  are  pressed  upon  by  the  blockade  of  those  rivers.  At 
the  same  time  it  is  my  duty  to  apply  to  those  operations  of  blockade, 
the  principles  that  belong  to  that  branch  of  the  law  of  nations  gene- 
rally, and  by  which  only  such  measures  can  be  maintained.  The 
principles  themselves  cannot  differ;  although  it  will  undoubtedly  be 
the  disposition  of  the  court  to  alleviate  the  situations  of  those  towns 
as  much  as  possible,  by  attending  to  any  distinctions  that  can  be  ad- 
vanced in  their  favor,  not  inconsistent  with  the  sound  construction  of 
the  general  principles  of  law.  A  blockade  imposed  on  the  Weser 
must  in  its  nature  be  held  to  affect  the  commerce  of  Bremen ;  because 
if  the  commerce  of  all  the  towns  situated  on  that  river  is  allowed,  it 
would  be  only  to  say,  in  more  indirect  language,  that  the  blockade 


^  As  the  import  of  the  terms  of  the  petition  is  particularly  noticed  in  the  judgment, 
this  part  of  the  argument  is  not  extended. 
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itself  did  not  exist.  It  cannot  be  doubted,  then,  on  general  principles, 
that  these  goods  would  be  subject  to  condemnation,  as  having  been 
conveyed  through  the  Weser ;  and  whether  that  was  effected  in  large 
vessels  or  in  small,  would  be  perfectly  insignificant.     That  they  were 

brought  through  the  mouth  of  the  blockaded  river,  for  the 
[  •  204  ]  purpose  of  being  shipped  for  exportation,  *  would  subject 

them  to  be  considered  as  taken  on  a  continued  voyage,  and 
as  liable  to  all  the  same  principles  that  are  applied  to  a  direct 
voyage,  of  which  the  termintis  a  quo,  and  the  terminus  ad  quern  are 
precisely  the  same,  as  those  of  the  more  circuitous  destination.  The 
case  which  has  been  referred  to,  is,  in  this  respect,  very  different,  be- 
cause there  the  communication  had  been  by  inland  navigation,  which 
was  in  no  manner,  and  in  no  part  of  it,  subject  to  the  blockade.  If, 
therefore,  nothing  had  passed  between  the  government  of  this  country 
and  the  city  of  Bremen,  it  appears  to  me  that  these  goods  would  be 
subject  to  condemnation,^  and  that  I  should  be  unable  to  distinguish 
the  port  of  Bremen  from  any  other  place  liable  to  the  general  opera- 
tions of  a  blockade. 

But  a  communication  has  passed  on  this  subject  between  the 
government  of  this  country  and  the  city  of  Bremen,  which  may  be  of 
a  nature  to  furnish  the  rule  that  is  to  govern  this  particular  case, 
and  to  supersede  the  general  principal  of  law.  It  is  proper,  therefore, 
that  the  result  of  that  negotiation  should  be  carefully  examined,  that 
we  may  judge  what  was  asked,  and  what  was  conceded.  I  confess 
it  does  appear  to  me  that  the  passages  whic^  have  been  cited  in  their 
natural  sense  apply  to  the  external  commerce.  The  object  of  the  ap- 
plication is  stated  to  be,  "  to  prevent  the  remaining  commerce  from 
being  transferred  to  the  city  of  Embden."    What  commerce  must  we 

suppose  to  be  meant  ?     Not  merely  the  little  commerce  of 
[  •  205  ]  •  Varel,  but  the  remaining  portion  of  the  maritime  commerce 

of  Bremen.  Again  it  is  represented,  "  that  the  land  carriage 
between  Bremen  and  Varel  is  impracticable ;  that  English  vessels, 
consigned  to  Bremen,  had  arrived  in  the  Jade  under  convoy."  These 
terms  seem  to  have  pointed  out  to  the  notice  of  the  statesman  to 
whom  they  were  addressed,  that  the  object  of  the  petitioners  was  to 
obtain  permission  that  the  importation  and  exportation  of  the  foreign 
commerce  of  the  city  of  Bremen  might  be  carried  on  in  this  manner. 


1  On  this  principle.  In  The  Charlolte  Sophia,  Moller,  ship  and  cargo  condegined, 
20th  November,  1806.  Voyage  from  Tonningen  to  Algesiras,  with  goods  shipped  at 
Tonningen,  but  having  been  sent  in  lighters  from  Hamburg,  under  charter-party, 
with  the  ship,  proceeding  also  in  ballast  from  Hambui^,  that  they  should  be  so  shipped 
for  Spain,  &c. 
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The  letter  then  states,  "  that  the  river  Jade  was  not  safe,  that  there 
were  not  sufficient  warehouses  to  store  the  goods,  and  that  it  was 
necessary  that  they  should  be  forwarded  as  expeditiously  as  possible 
to  Bremen."  These  are  certainly  expressions  which  very  much  repel 
the  more  limited  interpretation  to  which  the  permission,  considered 
separately,  and  by  itself,  might  be  liable.  There  is  another  passage 
also  of  material  importance,  which  states,  "  that  these  lighters  are  too 
small  and  too  slight  to  venture  into  the  open  se^ ;  that  they  can  only 
coast  along  the  shore ;  that  they  proceed  direct  from  Bremen  to  Varel 
without  resorting  to,  or  touching  at  the  country  occupied  by  the 
French,  so  that  no  abuse  being  possible  to  be  made  of  these  vessels 
or  barques,  the  city  of  Bremen  is  the  more  induced  to  hope,  &c.,  &c." 
From  this  representation  it  appears  to  me,  that  the  two  abuses  pro- 
posed to  the  British  government  as  not  likely  to  occur,  are  the  direct 
communication  with  Bremen  by  ships  from  sea,  and  the  touching  on 
the  parts  of  the  coast  occupied  by  the  French.  These  consequences, 
they  say,  could  not  happen ;  and  that  representation  is  material,  I 
think,  in  fixing  the  interpretation  of  that  admonition  against  abuse, 
which  is  contained  in  the  answer  of  the  British  government ; 
which  •  informs  them,  "  that  due  attention  has  been  paid  to  [  *  206  ] 
the  request  signified  to  Lord  Harrowby  in  several  notes 
from  Mr.  G.  on  the  part  of  the  town  of  Bremen,  that  lighters  might 
be  allowed  to  navigate  between  the  rivers  Jade  and  Weser.  That 
orders  had  been  given  to  his  Majesty's  ships  employed  in  the  block- 
ade of  the  latter,  to  permit  the  passage  of  lighters  (really  coming 
within  that  description,  and  laden  with  innocent  and  neutral  cargoes) 
to  pass  and  repass  over  the  shallows  between  Varel  and  Bremen. 
That  his  Majesty  trusts  that  care  will  be  taken  that  this  permission 
may  not  be  abused  or  any  advantage  taken,  which  would  compel 
him  to  revert  to  all  the  strictness  of  the  blockade." 

When  I  see  that  the  permission  was  asked  without  any  qualifica- 
tion whatever,  and  that  nothing  is  said  in  the  answer  that  lays  any 
restriction  on  the  foreign  commerce  of  Bremen,  but  only  provides 
against  abuses,  which  must  be  understood  to  mean  those  stated  in 
the  application,  I  am  of  opinion  that  the  merchants  of  Bremen  are 
justified  in  the  interpretation  which  they  have  put  on  this  indulgence. 
How  far  it  may  affect  the  general  purposes  of  the  blockade  it  is  not 
for  me  to  consider.  It  might  perhaps  appear,  that  the  object  of  the 
blockade  would  be  almost  entirely  frustrated  by  such  concession.  If 
it  should  be  found  to  do  so,  the  mischief  must  be  remedied  by  sup- 
plementary provisions.  But  when  I  look  to  the  communication,  in 
which  the  thing  is  asked  in  terms  which  manifestly  point  to  this  kind 
of  trade,  and  the  answer  appears  to  grant  the  permission  in  the  terms 
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of  the  petition,  I  am  of  opinion  that  the  claimants  were  justified  in 
the  particalar  trade  which  they  have  been  carrying  on,  and  that  they 
are  entitled  to  the  restitution  of  this  property,  on  payment  of  the 
captors'  expenses. 


[•207]  •  INSTANCE   COURT. 

Vanguard,  Pince,  master. 

November  22,  1805. 

Suit  for  wages,  ex  turpi  contractu^  ndt  sustained.^    Violation  of  Slave  Trade  Acts,  &c.  [Ig- 
norance of  the  law  held  to  be  no  excuse.] 

This  was  a  case  on  petition  for  the  recovery  of  wages  and  the 
privilege  of  three  slaves,  alleged  to  be  due  to  W.  Taylor,  for  his 
services  on  board  the  vessel,  in  the  capacity  of  mate,  during  a  voyage 
from  Liverpool  to  the  West  Indies,  and  back  to  Liverpool,  under 
a  contract  of  the  2d  September,  1802. 

On  the  part  of  the  owners,  Swabey  contended  —  That  the  nature 

of  the  contract  under  which  the  wages  are  alleged  to  be  due,  was  in 

violation  of  the  several  acts  of  parliament  passed  for  the 

[  •  208  ]  regulation  of  the  slave  trade.^     The  petition  ^  states  *  that 

this  person   hired  himself  to  serve  as  mate,  and  also  as 


1  [See  The  St  Jago  De  Cuba,  9  AVheat  409 ;  The  Leander,  Edw.  35  ;  The  Lang- 
don  Cheves,  2  Mason,  58 ;  The  Benjamin  Franklin,  6  C.  Rob.  350 ;  The  Malta, 
2  Hagg.  Ad.  R.  168.] 

9  30  G.  3,  c.  33,  and  former  acts. 

3  **  That  it  was  farther  agreed  between  him  the  said  John  Fince,  and  the  said  Wil- 
liam Taylor,  that  he,  the  said  William  Taylor  should  act  as  the  ostensible  master  of  the 
saud  ship  Vanguard,  in  the  clearing  her  out  from  the  said  port  of  Liverpool,  and  until 
she  should  sail  therefrom,  when  he,  the  said  John  Fince,  the  real  master,  was  to  take 
the  command  of  the  said  ship,  and  for  such  additional  service  it  was  agreed  on  the  part 
of  the  said  John  Fince,  the  master,  that  he  would  pay  the  said  William  Taylor,  the 
sum  of  fifty  pounds,  exclusive  of  what  was  agreed  a9  aforesaid  to  be  paid  him  for  his 
service  as  mate  on  board  the  said  ship.  That  the  said  William  Taylor  in  or  about  the 
beginning  of  the  said  month  of  September,  1802,  ostensibly  assumed  the  command  of 
the  said  ship,  as  the  master  thereof,  and  cleared  her  out  as  such,  and  continued  to  act 
in  the  pretended  capacity  of  master  of  her,  until  on  or  about  the  15th  day  of  the  month 
of  October  following,  when  the  said  ship  sailed  from  Liverpool,  on  her  said  intended 
voyage,  and  for  tiie  performance  of  such  service  he  duly  received  the  said  sum  of  fiHy 
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ostensible  master  during  the  outfit  of  the  vessel.  Whereas  the  law 
requires  the  real  master  of  a  slave  vessel  to  be  acting  in  his  own  cha- 
racter, to  take  upon  him  the  several  obligations  imposed  by  the  slave 
acts,  under  the  sanction  of  an  oath.  This  person,  in  contravention 
of  all  those  salutary  provisions,  must  have  taken  a  false  oath  as  mas- 
ter, though  he  was  really  the  mate  of  the  vessel ;  he  cannot  therefore 
be  permitted  to  set  up  a  service  under  such  a  contract,  in  violation  of 
an  act  of  parliament,  as  the  foundation  of  any  claim  in  a  court  of 
law. 

In  support  of  the  petition,  Adams  argued  —  That  there  was  no 
clause  in  the  act  which  expressly  prohibited  the  use  of  clearances  of 
this  description ;  and  that  it  was  no  part  of  the  present  suit  to  recover 
the  money  due  for  that  extra  service.  That  the  mate  alleged  a  hiring 
and  service  as  mate,  and  had  made  out  a  case,  which  at  least  entitled 
the  petition  to  be  admitted.  That  if  he  had  been  guilty  of  any 
misconduct  in  respect  to  his  employment  as  master,  it  was  not  an 
objection  to  be  set  up  on  the  part  of  the  owner,  for  whose  benefit 
and  convenience  only  such  an  irregularity  could  have  been  com- 
mitted. 

In  reply,  Swabey  observed  —  That  though  the  act  of  par- 
liament did  not  specifically  prohibit  the  artifice  *  or  fraud  [  *  209  ] 
which  had  been  committed  in  this  case,  it  contained  provis- 
ions ^  which  rendered  it  impossible  that  the  mate  could  have  acted 

pounds,  so  as  aforesaid  agreed  to  be  paid  him  for  the  same,  and  that  the  said  William 
Taylor,  whilst  acting  as  the  pretended  master  of  the  said  ship  for  the  purpose  aforesaid, 
<^d  sign  the  usual  ship's  articles  or  mariner's  contract  as  master  thereof,  although  he 
was  only  ostensibly  such,  and  was  in  the  truth  and  feet  only  chief  mate  of  the  said 
ship." 

1  By  30  Geo.  3,  c.  33,  the  seventh  clause  of  the  act,  it  is  enacted,  That  from  and 
after  the  first  day  of  August^  1790,  it  shall  not  be  lawful  for  any  person  to  become  a 
master,  or  to  take  or  have  the  command  or  charge  of  any  such  ship  or  vessel,  at  the 
time  he  shall  clear  out  from  any  port  of  Great  Britain,  for  purchasing  and  carrying 
slaves  from  the  coast  of  Africa,  unless  such  master  or  person  taking  or  having  the 
charge  or  command  of  any  such  ship  or  vessel,  shall  have  made  oath,  and  delivered  in 
to  the  collector  or  other  chief  officer  of  the  customs,  at  the  port  where  such  ship  or 
vessel  shall  clear  out,  a  certificate,  attested  by  the  respective  owner  or  owners,  that  he 
has  already  served  in  such  capacity  during  one  voyage,  or  shall  have  served  as  chief 
mate  or  surgeon  during  the  whole  of  two  voyages,  or  either  as  chief  or  other  mate  dur- 
ing three  voyages,  in  purchasing  and  carrying  slaves  from  the  coast  of  Africa,  under 
pain  that  such  master  or  other  person,  taking  or  having  the  charge  or  conmiand  of  any 
such  ship  or  vessel,  and  also  the  owner  or  owners  who  shall  hire  or  employ  such  per- 
son, shall  for  every  such  offence  respectively,  forfeit  and  pay  the  sum  of  500/. 

And  by  the  fourteenth  clause,  "  Before  any  ship  or  vessel  proceeds  to  sea,  the  mas- 
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as  he  alleges  himself  to  have  done,  without  being  gailty  of  perjury, 
and  without  being  a  party  to  the  fraudulent  contravention  of  the  law. 

JUDOMENT. 

Sir  W.  ScoTt.  It  is  the  clear  duty  of  the  court  to  enforce  the 
provisions  which  the  wisdom  and  humanity  of  the  legisla- 
[•210  ]  ture  have  made  for  the  regulation  of  this  •trade.  In  any 
petition  for  wages,  founded  on  services  in  this  species  of 
commerce,  I  shall  think  it  my  duty  to  look  very  particularly  to  the 
enactments  of  those  statutes  in  which  particular  duties  are  imposed 
upon  the  parties  engaged  in  conducting  it.  It  is  perfectly  obvious 
that  all  the  laudable  intentions  of  the  legislature  may  be  frustrated 
with  impunity,  if  an  ostensible  master  can  be  set  up  to  serve  any 
private  purpose  subsisting  between  the  real  master  and  the  owners 
of  the  vessel.  It  is  by  no  means  a  sufficient  answer  to  this  objection 
to  say  that  it  comes  with  a  very  bad  grace  from  the  owner  himself, 
with  whom  this  illegal  transaction  may  be  supposed  to  have  origin- 
ated. It  is  the  duty  of  the  court  ex  officio  not  to  shut  its  eyes  against 
any  criminal  act  appearing  in  the  face  of  the  petition,  in  the  very 
terms  in  which  it  is  pleaded,  namely,  "  that  Taylor  acted  as  mate, 
and  that  it  was  agreed  that  the  ship  should  be  cleared  out  under 
William  Taylor  as  ostensible  master,  and  that,  after  the  vessel  was 
cleared  out,  Pince  should  take  the  command,  and  that  for  such  ser- 
vices Taylor  was  to  receive  so  much."  No  explanation  is  offered, 
and  the  court  is  led  to  presume  that  what  has  been  so  done  has  been 
done  for  the  purpose  of  defrauding  the  law.  I  will  not  absolutely,  at 
this  moment,  reject  the  petition  ;  I  will  give  the  party  an  opportunity 
of  offering  his  explanation,  but  I  shall  certainjy  expect  it  to  be  sucb 
as  will  show  an  innocent  purpose,  and  steer  clear  of  any  purpose  to 
elude  the  provisions  of  the  law. 

On  a  subsequent  day,^  this  cause  came  on  again,  when  an  addi- 
tional article  was  pleaded,  stating  "that  Taylor   had  so  acted  as 
ostensible  master  at  the  request  of  the  owner,  and  of  Pince,  the  real 
master,  for  the  purpose  of  obtaining  a  crew,  since  Pince's 
[  *  211  ]  character  for  cruelty  was  so  well  known  that  *  he  would  not 
have  been  able  to  have  procured  men  ;  that  the  parties  were 
not  apprised  that  he  was  acting  in  violation  of  any  law." 

tcr,  officers,  and  mariners,  shall  sign  and  execute  articles  of  agreement,  and  a  muster- 
roll,  in  the  presence  of,  and  witnessed  by  the  clearing  officer,  and  one  of  the  tidesmen 
of  the  port  from  whence  the  ship  departs ;  and  duplicate  of  the  articles  of  agreement 
and  muster-roll,  duly  signed  and  executed,  shall  be  delivered  to  the  aforesaid  clearing 
officer,  in  order  to  its  being  lodged  with  the  proper  officer  in  the  custom-house,  accord* 
ing  to  the  forms  hereunto  annexed,"  &c. 

*  December  11th.  C"r^r^n]c> 
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Judgment  resumed,  —  When  this  summary  petition  came  before  the 
court,  on  a  former  day,  it  was  pleaded  « that  W.  Taylor  had  been 
hired  to  act  as  mate,  but  that  he  entered  into  a  farther  agreement 
that  he  should  also  act  as  ostensible  master  for  various  purposes  in 
the  clearing  out  of  the  vessel."  An  objection  was  then  taken,  that 
such  an  agreement  was  repugnant  to  the  provisions  of  the  act  of 
parliament ;  ^  that  it  was,  therefore,  a  turpis  contractus^  which  would 
defeat  any  application  to  obtain  the  aid  of  a  court  of  justice  to  carry 
it  into  effect  The  court  gave  the  party  an  opportunity  of  explaining 
the  circumstances  which  had  led  to  this  proceeding,  in  order  to  show 
that  he  had  entered  into  the  agreement  from  an  innocent  motive,  and 
without  the  design  of  producing  any  mischievous  effect.  It  is  now 
stated,  "  that  he  entered  into  the  agreement  because  Pince  was  a  man 
of  such  a  cruel  character  that  he  would  not  have  been  able  to  procure 
men,  and  that  the  mate  was  not  aware  of  the  provisions  of  the  act 
of  parliament."  Ignorance  of  the  law  cannot  be  averred  as  a  justi- 
fication in  any  case,  more  particularly  with  regard  to  the  acts  in  ques- 
tion, which  contain  particular  provisions  for  making  the  law  on  this 
subject  familiarly  known,  by  sticking  them  up  in  a  conspicuous  part 
of  the  ship.^ 

•  That  this  agreement  is  a  contravention  of  the  act  of  [  *  212  ] 
parliament  cannot  be  denied;  neither  can  it  be  disputed 
that,  if  such  a  practice  was  continued,  the  whole  effect  of  the  regula- 
tion would  be  defeated.  It  is  not  for  me,  sitting  here,  to  reprehend 
the  policy  or  the  morality  of  a  trade  which  is  continued  to  be  per- 
mitted by  law ;  but  it  is  certainly  my  duty  to  keep  as  rigidly  as  pos- 
sible to  the  letter  of  those  provisions,  which  the  wisdom  of  the  legis- 
lature has  framed  by  way  of  salutary  control  over  the  manner  in 
which  it  is  to  be  conducted. 

Then  if  this  is  a  contract  in  violation  of  the  act  of  parliament, 
what  will  be  the  consequence  ?  That  the  contracting  parties  are  in 
pari  delicto;  that  one  is  not  at  liberty  to  set  it  up  against  the  other, 
and  to  allege  that  he  was  induced  by  the  other  to  enter  into  such  an 
illegal  contract.  It  is  as  much  the  duty  of  the  one  not  to  yield  to 
temptation,  as  it  is  of  the  other  not  to  propose  an  illegal  temptation. 


1  80  Geo.  8,  c.  33. 

'  **  That  the  master,  &c.,  of  eyerj  such  ship  or  vessel  shall  cause  a  printed  abstract 
of  this  act,  and  also  a  copy  of  the  schedule  (A.)  and  of  the  muster-roll,  respei'tively 
annexed  to  this  act,  to  be  hung  up  and  affixed  to  the  most  public  place  of  such  ship  or 
vessel,  and  shall  cause  the  same  to  be  constantly  kept  and  i*enewed,  so  that,  at  all 
^es,  they  may  be  accessible  to  the  officers  and  seamen  on  board  such  ship  or  vessel, 
under  penalty  of  20/."  —  80  Geo.  8,  c.  38,  §  19. 
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In  such  a  case,  the  law  refuses  to  interpose  between  thera,  and  leaves 
them  to  avail  themselves  of  their  dishonest  engagements  as  they  can. 
As  to  the  reason  advanced,  "  that  the  real  master  was  notoriously  of 
so  cruel  a  disposition  that  he  could  not  obtain  men,"  is  not  that  a 
fraud  upon  every  man  that  entered  on  board  the  ship  ?  If  the  master 
was  a  person  under  whom  no  one  would  voluntarily  ship  himself, 
was  it  not  a  gross  act  of  fraud  to  entrap  men  into  a  situation  of  con- 
nection with,  and  subordination  to,  such  a  person.  When 
[  •  213  ]  •  I  recollect  that  the  whole  purpose  of  the  act  was  to  guard 
against  cruelty,  and  against  habits  of  ferocious  disposition, 
to  be  exercised  upon  the  persons  subjected  to  his  command,  and  when 
I  see  that  the  effect  of  this  contrivance  has  been  to  intrust  a  person 
with  the  management  of  this  kind  of  commerce,  whom  the  poDcy  of 
the  law  would  have  excluded,  I  cannot  but  consider  it  as  a  very  gross 
case.  Both  the  parties  are  equally  guilty  of  fraud  upon  every  per- 
son who  entered  on  board  the  ship,  as  well  as  upon  the  general  policy 
of  the  law.  It  is  said  that  to  reject  this  demand  cannot  affect  the 
continuance  of  such  a  practice.  I  am  of  a  different  opinion.  The 
practice  will  not  be  carried  on  unless  instruments  can  be  procured; 
and  I  trust  it  will  be  some  discouragement  that  parties  should  know 
that  they  will  not  be  permitted  to  resort  to  the  assistance  of  the  law 
to  enforce  their  demands  under  such  agreements.  On  every  ground, 
I  am  of  opinion  that  the  petition  is  inadmissible,  and  that  the  expla- 
nation offered,  instead  of  affording  any  excuse,  is  an  aggravation  of 
the  offence. 

It  being  represented  that  the  mate  had  not  only  lost  all  his  wages, 
but  that  he  had  been  obliged  to  find  his  way  home  from  the  coast  of 
Africa,  and,  the  owner  having  been  equally  guilty,  the  court  gave  no 
costs. 


The  Frederick  and  Mary  Ann,  Andriesen,  master. 

November  26,  1805. 

Interests  of  mariners,  separated  from  their  ships,  as  prize-masters,  on  board  captured  ressels, 
to  share  with  the  ship's  crew,  and  vice  versa,  of  the  ship's  crow  to  share  in  prize  interests 
acquired  by  them. 

This  was  a  case  on  the  claim  of  the  ship's  company  of  The  Ceres 
privateer  to  share  in  salvage  decreed  to  be  paid  on  the  recapture  of 
some  British  property  on  board  this  vessel,  effected  by  Barnaby  Vicfc 
and  eight  others  of  the  cre^  of  The  Ceres,  from  on  board  a  prize 
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belonging  to  the  privateer  which  the  said  Vick  was  conducting  into 
port  in  the  capacity  of  prize-master. 

•  On  the  part  of  the  privateer,  the  King^s  Advocate  stated  —  [  *  214  ] 
That  The  Frederick  and  Mary'  Ann  was  a  Dutch  vessel 
which  had  been  captured  by  an  English  privateer,  and  was  after- 
wards retaken  by  the  French,  and  was  finally  recaptured  by  the  prize- 
roaster  of  The  Prince,  who  was  conducting  The  Prince,  a  prize  belong- 
ing to  The  Ceres  privateer,  into  port.  Some  part  of  the  prize  had 
been  condemned  as  droits,  as  Dutch  property  taken  by  a  non-commis- 
sioned captor,  and  other  parts  had  been  restored  to  the  British  pro- 
prietors on  salvage.  The  present  claim  is  instituted  on  the  part  of 
the  ship's  company  of  the  privateer,  to  share  in  the  interests  of  salvage 
accruing  on  the  recapture,  and  that  not  only  on  general  principles  of 
equity,  but  also  under  the  express  agreement  of  the  ship's  articles,  in 
which  it  is  provided,  "  that  any  of  the  crew  who  should  be  put  on 
board  a  prize,  and  taken  prisoners,  should  share  in  prizes  made  by 
the  privateer  during  their  absence."  This  article  necessarily  implies 
a  reciprocal  right,  on  the  part  of  the  crew,  to  share  in  any  prize  inte- 
rests that  may  be  acquired  by  such  persons  in  the  course  of  their 
separate  employment. 

On  the  other  side,  Laurence.  The  circumstances  of  this  case  pre- 
sent as  gallant  an  action  as  perhaps  ever  came  to  the  view  of  the 
court.  This  person  was  put  on  board  The  Prince  to  conduct  her  into 
port  In  the  course  of  his  voyage,  he  fell  in  with  a  vessel  which 
appeared  to  be  an  English  vessel  in  the  hands  of  the  French.  The 
prize-master  went  out  in  his  jolly-boat  to  reconnoitre,  and,  having 
approached  under  the  disguise  of  a  French  uniform,  and  in  the  cha- 
racter of  a  French  officer,  he  boarded  the  vessel,  and  over- 
powered the  French  crew,  and  succeeded  in  *  effecting  the  [  *  215  ] 
recapture  of  a  very  valuable  property.  It  was  an  act  of 
mere  personal  gallantry,  independent  of  his  duty  to  the  privateer,  and 
not  within  any  engagements  of  reciprocity  arising  from  the  agree- 
ment which  has  been  mentioned  in  the  ship's  articles.  The  meaning 
of  that  article  was  evidently  to  prevent  any  unjust  preference  in 
selecting  men  for  different  services,  and  to  obviate  any  objection 
against  being  sent,  in  an  unprotected  state,  on  board  an  enemy's 
ship,  under  a  risk  of  being  retaken  by  the  enemy  and  carried  to  pri- 
son. With  that  view,  it  secures  an  interest  in  future  captures,  to 
prize-masters  and  persons  put  on  board  the  enemy's  ship,  notwith- 
standing they  should  be  carried  prisoner's  into  the  enemy's  port 
The  equivalent  for  the  chance  of  sharing  in  future  captures  is  the 

VOL.   VI.  13  , 
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service  on  board  the  prize  vessel,  and  the  risk  of  personal  danger.  It 
is  not  necessary  that  there  should  be  farther  reciprocity  inferred  to 
divide  with  the  privateer  the  fruits  of  any  enterprise  on  their  part,  so 
entirely  depending  on  their  personal  address  and  gallantry,  and  so 
foreign  to  the  contemplation  of  the  parties  in  drawing  up  the  ship's 
articles.  Any  recapture  that  had  been  made  by  the  privateer  might 
have  been  effected  without  danger  or  loss.  On  the  contrary,  this 
attempt  was  hazardous  in  the  extreme ;  and  if  the  persons  who  par- 
took in  this  enterprise  had  been  overpowered  and  sent  to  prison,  the 
transaction  might  have  been  considered  as  out  of  the  ship's  articles, 
and  so  far  unjustifiable  as  to  have  defeated  any  claim  that  had  been 
set  up  on  their  behalf  under  them.  To  consider  the  privateer,  there- 
fore, as  entitled  to  share  in  the  fruits  of  these  extraordinary  exertions, 

on  the  grounds  of  reciprocity,  would  be  to  establish  a  sort 
[•216  ]  of  iniquitous  equity  where  the  risks  of  the  parties  •were 

not  equivalent,  and  in  which  no  real  equity  can  be  dis- 
cerned. 

In  reply,  the  King^s  Advocate.  It  is  perhaps  well  that  this  case 
has  arisen,  since  there  is  now  depending  for  the  consideration  of 
government  a  case  of  considerable  magnitude,  and  of  a  similar 
nature,  respecting  an  interest  in  a  capture  made  by  the  prize-master 
of  The  Victory,  who  had  been  put  on  board  a  vessel  captured  by  that 
ship.  The  question  in  that  case  is,  whether  the  crew  of  The  Victory 
should  share  in  the  interests  resulting  from'  that  capture,  which  may 
be  derived  from  the  bounty  of  government  It  appeared  to  me  that 
they  should  share,  according  to  what  I  have  understood  to  be  the 
practice  of  the  navy.  In  this  instance  the  general  equity  is  farther 
confirmed  by  an  agreement,  which  contracts  for  a  right  to  share  "  in 
any  thing  that  should  be  made  during  the  cruise."  The  terms  of  the 
article  would  extend  to  head-money,  or  to  any  interest  acquired  by 
the  most  active  exertion,  and  with  the  greatest  personal  danger ;  and, 
therefore,  the  argument  attempted  to  be  drawn  from  the  nature  of 
the  enterprise,  and  the  danger  attending  it,  leads  to  no  conclusion 
against  the  claim  of  the  privateer,  which  might  have  been  exposed 
to  as  great  danger,  and  yet  have  been  compelled,  under  the  contract, 
to  divide  the  prize  with  the  six  or  seven  men  on  board  The  Prince, 
who  might  be  all  the  time  lying  in  port.  A  more  special  considera- 
tion also  arises  from  the  danger  to  which  the  property  intrusted  to 
their  care  was  exposed  ;  an  insurance  had  been  effected  on  that  prize 
which  might  have  been  vitiated  by  this  act,  as  a  wilful  and.  unjustifi- 
able deviation.  If  the  attempt  had  failed,  and  the  prize- 
[•217]  master  had  been  repulsed,  the  consequences  •  might  have 
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been  fatal  to  the  property  in  The  Prince,  which  might  in  turn  have 
been  recaptured  by  the  French  crew. 

Judgment. 

Sir  W.  Scott.  The  facts  of  this  case  are  generally  admitted,  and 
stand  without  controversy  between  the  parties.  It  appears  that  The 
Ceres,  privateer,  having  a  crew  of  100  men,  had  recaptured  an  EngDsh 
vessel,  The  Prince,  and  had  put  a  prize-master  and  eight  men  on 
board,  with  orders  to  make  Jersey,  or  any  port  of  England.  In  pro- 
ceeding on  that  course,  they  descried  another  vessel,  which  they  con- 
sidered, from  her  appearance,  to  be  a  prize  in  the  possession  of  the 
French,  and  concerted  a  plan  of  recapture  with  so  happy  a  mixture 
of  address  and  gallantry,  that  what  seemed  an  enterprise  of  apparent 
danger,  was  accomplished  without  any  loss.  To  all  expressions  of 
eulogium  on  the  merit  of  these  individuals  I  readily  assent.  But  the 
question  is,  whether  they  are  entitled  to  take  the  whole  benefit  to 
themselves.  I  have  always  understood  it  to  be  the  general  practice 
of  the  navy,  as  stated  by  his  Majesty's  Advocate,  that  prize  interests 
acquired  by  a  prize-master  on  board  a  captured  ship,  shall  enure  to 
the  benefit  of  the  whole  ship's  company.  I  am  not  aware  of  any 
instance  in  which  this  rule  has  been  recognized  or  established  by  the 
decrees  of  this  court.  It  has  prevailed,  I  conceive,  without  judicial 
authority,  on  the  general  notion  which  has  been  entertained  of  the 
intrinsic  equity  of  such  a  communication  of  interest 

"With  respect  to  privateers,  the  shares  of  different  persons  concerned 
are  regulated  by  articles  of  agreement,  and  when  those  articles  are 
not  literally  applicable  to  the  circumstances  of  the  capture, 
their  *  place  must  be  supplied  by  the  principles  of  natural  [  *  218  ] 
equity  and  reason.  By  the  thirteenth  article  of  the  agreement 
in  this  case,  it  is  specially  provided,  "  that  those  who  are  embarked 
on  board  prizes  taken,  and  made  prisoners,  or  shipwrecked,  shall  share 
in  every  thing  taken  by  the  privateer  in  their  absence."  The  article 
is  rather  strangely  worded,  because  being  in  the  conjunctive,  it  might 
seem  to  imply  that  it  would  be  necessary,  that  persons  should  be  both 
embarked  and  taken  prisoners  to  be  entitled  to  the  benefit  of  it, 
though,  I  presume,  it  was  not  so  understood,  but  that  it  would  be 
snfiicient,  that  they  were  embarked  in  a  service  on  which  either  of 
such  consequences  might  be  apprehended  to  ensue.  The  concluding 
part  of  the  article  is  very  comprehensive,  "  that  they  shall  share  en 
tout  ce  que  sera  faily^  the  articles  being  drawn  up  in  French,  as  the 
vessel  was  a  Jersey  privateer.  If  that  benefit  awaited  those  who 
'were  detached  from  the  vessel,  it  is  to  be  inferred,  I  think,  that  the 
persons  on  board  the  privateer  must  expect  to  share  in  any  capture  or 


Digitized  by 


Google 


219  CASES   DETERMINED    IN   THE 

The  Frederick  and  Mary  Ann.     6  C  Rob. 

recapture  made  by  these  individuals.  If  not,  there  would  be  an 
entire  want  of  reciprocity,  and  a  danger  of  that  iniquitous  equity, 
which  has  been  so  much  apprehended  on  the  other  side. 

In  answer  to  all  arguments  drawn  from  the  personal  merit  and 
gallantry  displayed,  it  is  obvious  to  observe,  that  these  qualities  might 
have  been  as  conspicuous  in  any  capture  made  by  the  privateer. 
She  might  have  engaged  a  vessel  of  superior  force,  and  have  exerted 
as  much  address  and  bravery,  and  with  equal  success.  The  personal 
merit  of  the  recaptors,  therefore,  will  not  affect  the  legal 
[  *  219]  consideration  of  the  •question  before  the  court.  It  is  said, 
that  it  will  be  hard  on  these  individuals  to  have  the  fruits  of 
their  enterprise  diminished,  by  dividing  them  with  the  privateer,  —  but 
have  they  not  had  an  equivalent  in  their  right  to  partake  in  the  inter- 
mediate exertions  of  the  privateer  ?  They  cannot  expect  to  reap  the 
benefit  of  their  agreement,  and  to  be  permitted  to  renounce  the  dis- 
advantages resulting  from  it.  They  must  take  both  together.  It  is 
said,  that  they  might  have  been  captured  in  that  enterprise,  out  of 
the  line  of  their  duty,  and  that  then  they  might  have  forfeited  the 
benefit  of  the  agreement  I  will  not  take  upon  myself  to  say,  what 
might  have  been  the  consequences,  as  to  any  enterprise  wildly  under- 
taken. This  is  not  snch  a  case.  It  is  admitted  that  the  design  was 
wisely  and  prudently  Saccomplished,  and  there  is  no  court,  in  which 
the  recapture  of  British  property  out  of  the  hands  of  the  enemy, 
could,  I  conceive,  be  considered  as  a  violation  of  duty,  in  the  situa- 
tion in  which  these  persons  were  placed.  On  these  grounds,  I  am  of 
opinion,  that  the  reward  of  salvage  enures  to  the  benefit  of  all  united 
in  the  common  cruise,  as  part  of  that  undertaking,  and  that  the  prin- 
ciple of  reciprocal  equity  applies  to  one  description  of  capture  as 
well  as  to  another.  It  never  could  be  the  meaning  of  the  articles, 
that  persons  embarked  on  board  a  prize  ship,  should  share  with  the 
privateer  in  her  captures,  and  that  the  privateer  should  not  share  with 
them  in  any  captures  which  they  might  make. 
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•INSTANCE   COURT.  [•220] 

The   L'Eole,  Rosseau,  master. 
Decembers,  1805. 

Slaves  sent,  as  proceeds  of  a  prize  cargo,  captured  on  the  coast  of  Africa,  to  Barbadoes,  for 
condemnation,  as  prize  there,  seized,  under  the  rerenoe  laws,  and  condemned  as  forfeited, 

&C.1 

This  was  a  case  of  appeal  from  the  Vice- Admiralty  Court  of  Bar- 
badoes,  which  had  condemned  the  cargo  of  slaves,  as  imported  into 
Barbadoesj  contrary  to  the  provisions  of  the  acts,  12th  Ch.  2d,  7th  & 
8th  W.  3d,  and  the  26th  and  39th  of  his  present  Majesty.^ 

In  support  of  the  sentence  of  the  court  below,  the  Kinff*s  Advocate 
and  SwcJ)ey.  This  was  a  French  vessel,  which  had  been  captured 
by  three  privateers  on  the  coast  of  Africa,  with  a  cargo  of  European 
goods  and  a  few  slaves  on  board.  After  the  capture,  the  captors  con- 
tinued to  traffic  on  the  coast,  and  having  disposed  of  the  prize  cargo, 
they  purchased  200  slaves,  and  put  them  on  board  this  ship,  and  sent 
them  to  the  island  of  Barbadoes.  On  these  facts  two  points  arise, 
on  which  a  breach  of  the  revenue  law  may  be  assigned.  First,  that 
before  the  prize  vessel  was  condemned,  she  was  not  entitled  to  a 
British  register,  and  consequently  could  not  trade  to  the  British 
Islands.  Secondly,  that  it  was  a  consignment  in  direct  violation  of 
the  acts  of  parliament^  that  had  passed  for  the  regulation 
•  of  the  ^lave  trade,  and  more  especially  of  that  provision  *  [  *  221  ] 
which  directs  that  that  trade  shall  only  be  carried  on  by 
vessels  belonging  to  the  ports  of  London,  Liverpool,  and  Bristol. 
The  only  suggestion  that  is  offered  in  justification  of  these  irregula- 
rities is,  the  convenience  or  benefit  of  the  speculation.     But  the  court 


1  [See  La  Dame  Cecile,  6  C.  Bob.  257.] 

s  When  the  cause  came  first  before  the  court,  it  was  obserred,  that  the  sentence  of 
the  court  below  pronounced  the  condemnation  of  the  goods  as  good  and  lawful  prize. 
From  which  term  it  appeared  doubtful  whether  the  proceedings  had  been  in  the  Prize 
Court,  or  in  the  Revenue  Court  of  Admiralty.  The  court  directed  the  matter  to  be 
referred  back  for  information.  It  was  now  certified  by  the  judge  of  the  Vice- Admi- 
ralty Court,  that  the  proceedings  had  been  in  the  Bevenue  Court ;  that  there  had  been 
a  mistake  in  recording  the  terms  of  the  sentence  as  good  and  lawful  prize,  instead  of 
seizure. 

«  89  G.  8,  c.  80,  §  39.  -»  Ibid. 
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will  not  permit  such  a  plea  to  be  set  up  against  a  .manifest  violation 
of  an  act  of  parliament.  The  supposed  conveniences  in  this  instance 
are  encountered  by  more  forcible  considerations  of  the  same  nature, 
since  experience  has  showh,  especially  during  the  last  war,  in  the 
capture  of  two  Portuguese  vessels,  the  necessity  of  repressing  the 
mischiefs  arising  on  the  coast  of  Africa,  from  captors  proceeding  to 
dispose  of  prizes  there  without  the  cognizance  of  any  courts  of 
justice,  from  which  it  has  happened,  that  when  restitution  has  been 
decreed,  the  property  has  been  dissipated,  and  no  proceeds  are  forth- 
coming to  answer  the  demands  of  the  claimant. 

On  the  other  side,  Arnold  and  Laurence.  This  was  a  transaction 
proceeding  out  of  a  cargo  of  a  French  ship,  that  had  arrived  on  the 
coast  of  Africa,  and  had  begun  to  traffic,  when  she  was  seized  by  the 
captors.  The  articles  of  the  outward  cargo  were  evidently  of  no 
value,  but  for  that  particillar  trade ;  and  therefore  the  captors  thought 
themselves  warranted  in  disposing  of  them,  and  shipped  the  present 
cargo  as  the  proceeds  of  prize,  and  sent  them  to  Barbadoes  for  the 
very  purpose  of  being  condemned.  This  intention  appears,  from  let- 
ters which  were  written  by  them  to  their  agent  at  Barbadoes.  All 
the  papers  and  necessary  documents  were  sent  there  for  the  purpose 
of  adjudication.  Proceedings  had  been  instituted  against 
[  *  222  ]  the  vessel  in  the  Prize  Court,  as  a  French  vessel,  *  and  she 
had  been  condemned,  without  any  particular  notice  being 
taken  of  the  cargo.  A  few  days  afterwards,  upon  the  11th  February, 
an  information  was  laid  against  the  cargo  by  Lieutenant  Duncan,  of 
his  Majesty's  ship  The  Serapis,  who  had  just  arrived  from  the  coast 
of  Africa,  and  who  was  acquainted  with  the  whole  transaction.  It 
appears,  also,  that  the  captor  had  consulted  this  person  on  the  coast  of 
Africa,  as  to  the  course  which  he  was  pursuing,  and  that  no  objection 
was  then  suggested  by  him  against  the  legality  of  the  measure.  In  this 
state  of  the  proceedings  in  the  court  below,  when  the  captors  had  actu- 
ally submitted  their  case  to  the  Prize  Court  of  Admiralty,  it  was  not  com- 
petent to  that  court  to  admit  a  suit  to  be  introduced  in  another  form,  and 
in  another  branch  of  the  admiralty  jurisdiction.  The  facts  of  the  case 
were  already  before  the  court,  in  the  disclosure  which  the  captors  had 
themselves  made ;  and  if  the  court  had  deemed  it  an  illegal  exercise  of 
the  prize  commission,  it  was  in  the  power  of  that  court  to  have  con- 
demned the  property  to  the  crown,  and  to  have  proceeded  with  all  the 
effect  of  a  penal  jurisdiction.  The  offence  alleged,  is  importation  con- 
trary to  law.  But  the  term  importation  is  not  to  be  taken  absolutely, 
and  without  reference  to  the  intention  of  the  party.  The  vessel  might 
have  come  off  the  island  for  the  purpose  of  obtaining  information. 
The  design  of  importing  contrary  to  law,  the  quo  anitno^  seems  to  be 
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the  essential  part  of  the  offence.  In  this  instance  the  intention  is 
entirely  wanting ;  since  the  cargo  was  sent  in  for  the  very  purpose  of 
being  submitted  to  the  Vice*- Admiralty  Court,  and  of  receiving  the  sanc- 
tion of  its  authority.  As  to  what  is  said  of  the  insufficiency 
of  the  excuse  *  assigned,  it  is  to  be  remembered  that  it  was  [  *  223  ] 
not  merely  matter  of  convenience,  but  of  absolute  necessity, 
that  such  things  as  constitute  cargoes  for  traffic  on  the  coast  of  Africa, 
should  be  disposed  of  in  that  country.  There  seems  to  be  no  alter- 
native, except  that  of  throwing  them  into  the  sea,  or  of  sending  them 
to  the  West  Indies  to  be  condemned,  and  from  thence  to  be  consigned 
agcdn  to  this  country  for  sale,  at  their  European  value,  to  become  a 
second  time  part  of  an  outward  cargo  to  the  coast  of  Africa.  This 
would  be  to  impose  a  burden  on  the  captor,  which  would  render  his 
prize  of  no  value.  In  the  cases  which  have  been  mentioned  of  Por- 
tuguese ships  (The  Real  Duque,  and  others,)  the  seizure  was  justified 
in  some  measure,  by  the  proclamation  which  had  been  issued  by  the 
government  of  Portugal,  declaring  war  against  France,  though  it  was 
afterwards  withdrawn.  In  those  cases  the  necessity  of  selling  on  the 
coast  was  so  apparent,  that  it  was  made  a  principal  part  of  the  claim- 
ants' prayer,  that  they  should  be  entitled  to  the  amelioration  of  the 
property,  and  to  the  benefit  arising  from  that  conversion. 

Judgment. 
Sir  W.  Scott.  This  is  an  appeal  from  the  condemnation  of  the 
cargo  in  the  Revenue  Court  of  Admiralty,  in  the  island  of  Barbadoes. 
It  appears  that  this  vessel,  being  a  French  vessel,  had  been  captured 
by  three  privateers  on  the  coast  of  Africa ;  that  there  were  fourteen 
slaves  on  board  the  prize  ship,  who  were  taken  out  and  put  on 
board  another  vessel ;  that  the  remainder  of  the  cargo  was  bartered 
away  on  the  coast  for  a  pretty  numerous  cargo  of  slaves,  who 
were  shipped  on  board  this  vessel,  and  sent  to  Barbadoes  to  be  con- 
demned as  prize.  The  ship  arrived,  and  proceedings  were 
accordingly  instituted  in  the  *  Prize  Court.  An  ordinary  [  *  224  ] 
libel  was  given  in,  not  stating  how  the  slaves  had  been 
acquired,  though  this  fact  appears  to  have  come  out  on  the  examina- 
tion. Whilst  these  proceedings  were  pending,  a  seizure  is  made, 
under  the  navigation  law,  by  a  naval  officer  in  his  Majesty's  service, 
and  an  information  is  lodged  in  the  Revenue  Court  of  Admiralty 
against  the  cargo.  The  judge  has  condemned  the  cargo,  on  that 
ground,  for  a  |preach  of  the  revenue  laws,  and  I  am  of  opinion  that 
the  sentence  was  properly  given.  It  is  admitted  that  the  cargo  is 
not  prize  in  its  own  nature,  but  at  the  utmost  only  the  proceeds  of 
prize,  on  a  conversion  of  the  property ;  and  it  is  said  on  that  account 
to  be  subject  to  the  jurisdiction  of  the  Prize  Court     I  am  yet  to  learn. 
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that  the  proceeds  of  prize,  illegally  converted  and  to  any  extent,  and 
at  any  distance  from  the  original  form  of  the  subject-matter  of  the 
prize  taken,  are  entitled  to  the  privileges  of  prize  property,  so  as 
to  retain  the  right  of  being  so  considered,  at  the  instance  of  the 
persons  who  have  illegally  or  unjustifiably  converted  it  Over 
proceeds  lawfully  or  justifiably  converted,  the  court  has  jurisdic- 
tion ;  the  property  in  that  case  continues  prize.  But  if  the  parties 
have  departed,  without  any  justification,  from  their  instructions, 
and  have  been  carrying  on  a  commerce  voluntwily  assumed,  and  to 
any  extent,  the  court  will  not  continue  to  property  so  acquired  the 
character  and  favored  rights  of  prize  property  in  their  behalf. 

The  question  is,  then.  Whether  there  was  anything  to  justify  such 

conversion  ?     Authority  there  could  be  none,  as  there  was  no  court  in 

that  part  of  the  world,  under  whose  authority  the  conversion  could 

be  made.     All  that  is  alleged  is,  that  it*  was  done  with  some 

[  *  225  ]  sort  of  approbation  of  the  naval  ofl5cer,  who  was  at  *  that 

time  on  the  coast,  but  went  afterwards  to  Barbadoes,  and  in 

consequence  of  his  knowledge  of  the  circumstances,  made  a  seizure 

of  the  cargo  on  its  arrival.     It  is,  I  think,  a  little  too  strongly  stated,  to 

say,  "  that  it  was  don6  under  the  approbation  of  that  gentleman," 

since  all  that  appears  is,  that  he  made  no  objection  at  the  time,  but  that 

afterwards,  on  reconsideration,  he  altered  his  opinion,  and  declared 

that  he  would  seize.     If  he  had  given  the  most  direct  approbation,  it 

could  have  made  no  difierence,  on  the  question  of  law,  nor  could  it 

have  served  in  any  manner  as  a  justification  to  the  parties. 

As  to  the  plea  of  necessity  —  Was  there  any  necessity  ?  It  is  to 
be  observed  in  the  first  place,  that  captors  have  no  right  to  convert 
property,  till  it  has  been  brought  to  legal  adjudication ;  they  are  not 
even  to  break  bulk,  they  can  have  no  justification  for  converting  such 
property,  except  in  cases  of  physical  necessity,  which  overpowers  all  . 
ordinary  rules.  If  a  case  arises  in  a  distant  part  of  the  world,  and  it 
is  shown  that  the  goods  were  perishing,  I  must  not  deny  that  such  a 
justifying  cause  of  conversion  might  be  pleaded  upon  property  so 
acquired ;  but  no  such  case  is  presented  to  the  court  It  is  not  alleged 
that  the  cargo  was  perishing,  but  merely  that  the  goods  could  not  be 
sold  as  well  elsewhere,  or  in  other  words,  that  it  would  not  be  so 
good  a  prize.  That  is  not  enough.  It  is  not  even  averred  in  any 
affidavit,  that  the  goods  were  of  a  perishable  nature,  or  if  perishable, 
that  they  might  not  have  been  disposed  of  to  some  other  trader 
on  the  coast  Suppose  the  court  had  gone  so  far  as  to  justify  a  con- 
version ;  I  cannot  but  think  that  the  barter  for  slaves  is  the 
[  •  226  ]  last  mode  of  *  conversion  that  should  have  been  adopted. 
The  captors  might  have  taken  gold  dust,  or  other  articles  of 
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commerce,  known  in  the  traffic  of  that  country.  To  trade  in  slaves, 
is  a  species  of  commerce  which  the  humanity  of  the  legislature  has 
fenced  round  with  peculiar  regulations,  every  one  of  which  is  over- 
looked in  this  act  of  these  individuals. 

It  is  said  that  the  regulations  of  the  slave  trade  do  not  apply 
to  cases  "of  prize.  If  a  French  ship^  is  captured  with  a  cargo  of 
slaves  on  board,  I  admit  they  must  be  brought  to  adjudication  in  the 
condition  in  which  they  were  found.  But  if  I  take  a  French  vessel, 
otherwise  loaded,  and  make  her  an  open  vessel  for  the  traffic  of  slaves, 
it  becomes  then  a  voluntary  commerce,  and  is,  to  all  intents  and  pur- 
poses, British  commerce,  subject  to  British  regulations.  It  has  been 
urged,  that  this  cargo  was  brought  in  for  adjudication,  and  not  for 
importation  or  sale,  until  a  sentence  of  the  Prize  Court  should  be 
obtained.  But  the  captors  had  no  right  to  apply  for  any  such  sanc- 
tion, with  respect  to  a  cargo  which  consisted  not  of  prize  goods,  but 
of  goods  obtained  in  commerce.  They  may  have  been  innocently 
mistaken,  but  I  am  of  opinion  that  the  judge  of  the  court  below 
acted  right,  and  that  when  the  seizure  was  made,  and  the  informa- 
tion was  laid,  it  was  his  duty  to  abstain  from  any  farther  proceedings 
in  the  Prize  Court,  and  to  condemn  the  cargo,  for  a  breach  of  the 
navigation  law,^and  in  the  Revenue  Court.  The  parties  have  acted 
without  authority,  and  not  under  any  justifying  necessity.  They 
must  be  taken  to  have  imported  this  cargo,  fh  total  violation 
of  the  •  regulations  which  the  legislature  has  imposed.  The  [  *  227  ] 
sentence  of  the  court  below  must,  therefore,  be  confirmed. 


INSTANCE   COURT. 

The  Nelson,  Main,  master. 

December  11,  1805. 

Pilotage  fVom  the  Downs,  Act  3  G.  1,  c.  13.    Eates  how  far  applicable  to  persons  not  being 

Trinity  pilots. 

This  was  a  case  of  pilotage,  on  a  demand  of  A.  B.  for  services 
rendered  in  piloting  the  ship  from  the  Downs  to  Gravesend,  and  from 
thence  to  Blackwall.     The  summary  petition  stated,  that  the  plain- 


^  Vide  infra,  La  Dame  Cecile. 
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tiff  had  been  engaged  by  the  master  to  pilot  the  vessel  from  the 
Downs  to  Gravesend,  for  the  sum  of  ten  guineas  and  an  half,  and 
that  on  his  arrival  at  Gravesend  the  master  entered  into  a  new  agree- 
ment with  him  for  four  guineas  and  an  half  for  bringing  the  vessel  to 
Blackwall.  In  proof  of  this  agreement,  the  petition  pleaded,  a  draft 
drawn  at  Gravesend  by  the  master  on  his  owner  for  sixteen  guineas. 

On  the  part  of  the  owner,  Laurence  objected  —  That  the  agree- 
ment alleged  could  not  be  supported.     That  there  was  a  special  act 
of  parliament,  3  Geo.  1,  chap.  13,  continued  by  subsequent  acts,^ 
which  had  fixed  the  rate  of  pilotage  from  the  Downs  below  the  sum 
exacted  in  the  present  agreement,  and  that  it  was  a  point  now  de- 
pending before  the  court  in  another  ^  case,  whether  that  rate  did  not 
include  the  whole  course  of  the  river,  from  the  Downs  to  the  port  of 
London ;  the  contract  was  therefore  vitiated  in  law.     Independent  of 
that  objection,  it  was  a  salutary  principle  of  the  maritime  law,  in 
cases  of  salvage,  that  agreements  made  with  vessels  in  dis- 
[  *  228  ]  tress  *  shall  not  be  held  binding.     Cases  of  salvage,  and 
cases  of  pilotage  are  so  closely  connected  in  their  nature, 
and  are  so  much  comprehended  within  the  same'  policy,  that  a  de- 
mand of  this  nature,  exceeding  the  just  rate  of  such  services,  would 
not  be  that  which  the  Court  of  Admiralty  will  carry  into  effect 

In  support  of  the  petition,  Arnold  adverted  to  the  terms  of  the  act 
of  parliament,  and  contended  that  it  applied  solely  to  a  particular 
description  of  pilots,  being  Trinity  pilots.  The  effect  of  the  act  was 
to  grant  to  these  persons  particular  privileges  of  monopoly,  or  priority 
of  service,  which  made  it  but  reasonable  that  they  should  be  limited 
in  their  rate  of  charges.  When  there  are  no  persons  of  that  descrip- 
tion at  the  Downs,  vessels  are  at  liberty  to  engage  other  pilots,  who 
are  not  affected,  either  by  the  privileges  or  the  restrictions  of  the  act, 
and  are  at  liberty  to  contract  on  terms  that  may  be  agreed  on  be- 
tween them  and  their  employers.  This  was  a  case  of  that  nature. 
The  person  employed  was  not  a  Trinity  pilot,  and  it  was  in  evidence 
under  the  hand  of  the  master  in  the  draft  now  before  the  court,  that 
the  sum  demanded  was  that  for  which  they  had  mutually  agreed. 


1  By  32  G.  3,  c.  37,  §  4,  to  25Ui  March,  1806,  &c. 

2  Louisa,  Pike,  master,  9th  July,  1805.  The  question  there  reserved  was,  whether 
the  navigation  required  of  the  pilots  described  in  that  act,  and  for  which  specific  rates 
are  assigned,  extends  beyond  the  Hope  Point 
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Judgment. 

Sir  W.  Scott.     This  is  a  question  of  very  general  concern  to  the 
trade  of  this  port,  and  therefore  I  could  have  wished,  that  as  a  cause 
of  public  import,  it  had  been  brought  before  the  court  in  a  manner  a 
little  better  instructed.     The  owner  has  not  thought  proper  to  offer 
any  plea;  but  the  case  is  left  upon  the  evidence,  which  is  to  be  ex- 
tracted from  the  examinations  taken,  on  the  pilot's  summary  petition. 
It  is  stated,  "  that  the  first  agreement  was  entered  into  for 
•  bringing  the  vessel  to  Gravesend,  and  that  there  was  then  [  *  229  ] 
a  farther  agreement  for  bringing  her  on  to  Blackwall,  both 
which  services  were  performed.     But  the  owner  refused  to  pay  the 
money  due  under  this  agreement." 

On  the  part  of  the  owner,  it  is  certainly  not  a  valid  ground  of  de- 
fence that  it  was  an  agreement  made  only  by  the  master,  because 
the  master's  agreement  in  the  service  of  the  vessel,  not  affected  by 
collusion  or  fraud,  would  be  as  binding  on  the  owner  as  if  made  in 
his  own  person.  It  certainly  could  never  be  allowed  that  a  master 
should  draw  persons  into  an  agreement  of  this  kind  with  a  secret 
reservation  in  his  mind,  that  it  should  not  be  binding  unless  by  the 
owner's  consent.  If  it  was  expressed  in  terms,  that  it  should  not  be 
obligatory  unless  with  the  approbation  of  the  owner,  the  person  con- 
tracting would  then  know  on  what  conditions  he  engaged.  It  cannot 
be  maintained  that  a  secret  reservation  in  the  mind  of  the  master 
should  give  such  an  interpretation  to  his  act. 

The  ship  comes  to  Gravesend ;  and  it  is  suggested  that  the  master 
entered  into  the  farther  agreement  from  necessity  only,  upon  the 
pilot's  refusal  to  come  on  to  London  under  the  first  contract,  which, 
it  is  said,  was  intended  to  include  the  whole  course  of  the  river  to 
Blackwall.  What  should  the  master  have  done  in  prudence  under 
such  circumstances?  He  should  have  remonstrated,  that  the  pilot 
was  bound  to  bring  the  vessel  to  her  moorings ;  and  should  have  in- 
insisted  on  the  full  performance  of  his  agreement.  He  would  then 
have  left  his  case  open  to  the  effect  of  the  question,  which  is  depend- 
ing in  another  case,  whether  the  pilot  is  bound  to  come  on, 
or  not  Instead  *  of  that  he  enters  into  a  fresh  contract,  and  [  *  230  ] 
gives  the  pilot  a  draft  on  his  owner  for  sixteen  pounds,  for 
pilotage  from  the  Downs  to  Blackwall.  By  so  doing  he  sets  his  seal 
to  the  representation  given  on  the  other  side.  It  is  now  alleged  on 
the  part  of  the  master,  that  he  would  not  have  entered  into  that 
agreement  but  from  necessity.  If  that  had  been  the  fact,  when  he 
came  to  pay,  at  least  he  should  have  resisted,  offering  what  was  rea- 
sonable, and  leaving  the  pilot  to  his  remedy  for  the  remainder.  In- 
stead of  acting  with  that  caution,  at  the  very  close  of  the  transaction, 
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he  gives  the  man  his  draft,  and  thereby  confirms  the  alleged  agree- 
ment as  much  as  was  in  his  power  to  do. 

If  the  contract  is  now  to  be  set  aside,  it  must  be  on  one  of  two 
grounds,  either  on  the  act  of  parliament,  as  intended  to  restrain  the 
rate  of  pilotage  generally ;  or  on  the  general  exorbitancy  of  the  de- 
mand, and  the  power  of  the  Court  of  Admiralty  to  supersede  such 
extortionate  contracts,  to  which  parties  have  been  compelled  to  sub- 
mit under  a  pressing  necessity.  As  to  the  act  of  parliament,  it  is  a 
question  of  great  concern  to  the  navigation  of  the  river  from  the 
Downs,  and,  therefore,  I  should  have  been  glad  to  have  had  the  assist- 
ance of  persons  more  acquainted  with  the  nature  of  this  pilotage. 
Being  left  to  my  opinion,  I  cannot  but  accede  to  the  interpretation 
which  has  been  put  upon  the  act,  that  it  is  limited  to  the  particular 
society  of  pilots  therein  described,  who  have  the  benefit  of  a  mono- 
poly under  the  provisions  of  that  act.  I  am  of  opinion  that  the  re- 
striction is  to  be  taken  as  corresponding  with  the  privileges  conferred, 

so  that  the  persons  enjoying  the  monopoly  may  not  charge 
[  •  231  ]  beyond  certain  sums.     On  one  hand  exclusive  *  privileges 

are  given,  on  the  other,  certain  conditions  are  imposed,  in 
favor  of  the  public,  in  order  that  the  monopoly  may  not  be  abused, 
as  an  instrument  of  extortion,  to  demand  more  than  certain  sums  for 
the  services  therein  specified.  Under  this  construction,  other  persons 
engaged  only  in  this  navigation  casually,  and  when  the  privileged 
class  of  pilots  are  out  of  the  way,  do  not  appear  to  fall  within  the 
purview  of  the  act,  and  are  therefore  not  to  be  held  subject  to  the 
restrictions  imposed  by  it.  Then,  as  to  the  plea  of  an  outrageous 
contract,  I  admit  that  by  the  ancient  maritime  law,  the  Court  of 
Admiralty  would  have  an  equity  to  moderate  contracts  made  under 
the  pressure  of  necessity,  arising  out  of  the  situation  of  a  vessel  at 
sea ;  and  it  might  embrace  cases  of  this  description.  But  there  is 
nothing  to  show  that  there  was  any  thing  iniquitous  in  the  contract 
On  the  contrary,  the  evidence  rather  leads  to  a  different  conclusion, 
and  it  is  all  one  way.  Under  these  circumstances,  considering  it  as  a 
case  that  is  almost  abandoned  by  the  owner,  who  offers  no  plea,  but 
has  given  in  answers,  which  I  have  read,  and  which  I  think  would 
only  ha,ve  been  of  disservice  to  his  defence,  I  am  under  the  necessity 
of  pronouncing  for  the  force  of  the  demand. 
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The  Hoffnung,  Rask,  master. 

December  18  and  19,  1805. 

Freight  decreed  on  separation  of  ship  and  cargo.    Demand  to  receive  the  cargo  again  on 
board,  and  proceed,  not  sustained. 

This  was  a  question  respecting  freight  decreed  to  be  a  charge  on 
the  cargo,  which  was  ultimately  restored. 

On  the  part  of  the  owners  of  the  cargo,  the  King^s  Advo- 
cate and  Adams.  The  court  will  not  decree  *  freight  in  this  [  *  232  ] 
instance,  unless  the  master  will  consent  to  perform  the 
remainder  of  his  voyage.  He  must  either  do  this,  or  submit  to  a 
reduction  of  freight.  In  one  case,^  3  Adm.  Rep.  p.  106,  it  is  true,  the 
court  did,  with  reference  to  a  former  case,  sustain  the  decree  against 
the  cargo,  without  imposing  the  obligation  of  going  on ;  but  they 
were  cases  very  different  from  the  present.  In  The  Martha,  a  much 
longer  time  had  elapsed ;  and  in  The  Hamilton,  Rodman,  one  mate- 
rial circumstance  was,  that  the  master,  considering  himself  discharged 
from  the  former  contract,  had  actually  entered  into  an  engagement 
for  a  new  freight,  and  was  therefore  no  longer  at  liberty  to  go  on. 
In  the  present  instance  the  claimant  of  the  cargo  apprised  the  master, 
before  his  vessel  was  unladen,  that  the  cargo  would  be  speedily 
restored,  and  that  he  should  call  on  him  to  complete  his  voyage,  with 
an  offer  of  an  additional  allowance  for  his  time. 

On  the  part  of  the  ship,  Laurence  and  Robinson.  It  will  be  mate- 
rial in  the  first  instance  to  state  the  dates.  It  appears  that  the  cap- 
ture took  place  on  the  18th  August,  off  the  Goodwin  Sands;  on  the 
1st  September  the  sentence  of  restitution  of  the  ship  passed,  and  a 
commission  of  unlivery  was  taken  out  by  the  captor  on  the  same 
day.  .  It  was  not  completely  executed  till  the  26th  September ;  but  it 
is  said  that  notice  was  given  to  the  master  on  the  25th,  before  the 
whole  cargo  was  unlivered,  that  he  would  be  required  to  go  on. 
Such  a  notice  addressed  to  the  master  could  have  no  legal  effect, 
since  he  was  not  the  person  in  the  possession  of  the  ship,  or  charged 
with  the  commission  of  the  court.  If  it  was  intended  to  suspend  the 
execution  of  the  commission,  it  should  have  been  by  application  to 


1  Martha,  Martin. 
VOL.   VI.  14 
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[  •  233  ]  •  the  court  to  supersede  the  former  decree.  As  to  time, 
also,  it  is  to  be  observed,  that  it  was  presented  on  the 
25th,  during  the  unlivery,  and  before  the  restitution  of  the  cargo, 
which  did  not  actually  take  place  till  the  28th,  and  for  which  the 
claim  was  only  given  on  the  24th.  The  actual  demand  to  go  on  was 
not  made  till  October,  long  after  the  unlivery  had  been  completed. 
By  the  unlivery,  the  legal  connection  between  the  ship  and  cargo 
ceases ;  by  that  act  the  master  loses  the  lien  which  he  had  acquured, 
and  could  not  resume  his  right  and  power  over  it  The  connection 
between  the  ship  and  cargo  has  been  dissolved  by  the  consequence 
attending  the  act  of  capture ;  and  if  any  injury  or  inconvenience  has 
been  occasioned  to  the  cargo  upon  that  account,  it  is  from  the  cap- 
tors, and  not  from  the  owners  of  the  ship,  that  a  reparation  must  be 
obtained.  The  equity  of  the  present  case  is  also  strongly  in  favor  of 
the  master,  since  it  appears  from  his  charter-party,  that  at  the  time  of 
capture  there  were  thirty-two  lay  days  unexpired,  and  that  he  was 
bound  to  a  port  in  the  Bay  of  Biscay,  which  he  expected  to  reach  in 
five  days.  From  the  time  pf  capture  to  the  day  of  unlivery  forty-two  ^ 
days  had  elapsed ;  he  had  been  detained  therefore,  in  the  service  of 
the  cargo,  longer  than  if  he  had  gone  on  to  the  place  of  destination. 
What  the  master  required  was,  that  his  freight  should  be  paid  to 
him,  and  that  if  he  was  required  to  go  on,  it  should  be  under  a  new 
agreement.  This  was  no  more  than  what  the  equity  of  his  situation 
entitled  him  to  demand.  In  the  case  of  The  Martha,  Martin,  the  rule 
appears  to  have  been  laid  down  absolutely.  And  as  to  what  is  said 
of  the  subsequent  engagement  of  the  master,  in  The  Hamilton,  Rod- 
man, it  is  obvious  that  such  a  fact,  if  it  existed,  could  not 
[  •  234  ]  *  have  formed  the  ground  of  that  decision,  since  any  precipi- 
tation on  his  part,  in  engaging  in  a  new  contract,  could  not 
judicially  exonerate  him  from  the  former  obligation,  if,  by  construction 
of  law,  it  was  still  held  to  be  binding  upon  him. 

Judgment. 
Sir  W.  Scott.  I  have  considered  this  case,  and  the  cases  which 
have  been  referred  to,  and  I  am  of  opinion  that  the  owner  of  the 
cargo  ^cannot  come  back  on  the  vessel,  and  demand  to  have  the  cargo 
taken  on  board  again.  The  captor  who  succeeded  to  the  right  of 
both,  has  invoked  the  authority  of  the  court  to  decree  a  separation  ; 
and  the  contract  between  them  must  be  held  to  have  ceased  by  the 
act  of  unlivery.  At  the  moment  of  separation,  the  vessel  acquires  a 
right  to  proceed  ;  and  it  is  by  accident  only  that  she  continues  here. 
That  accident  cannot,  I  think,  have  the  effect  of  reviving  the  contract 
which  had  been  before  dissolved. 
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I  am  fully  sensible  that  this  rule  may  occasionally  operate  with 
considerable  hardship  on  the  owners  of  cargoes.     But  the  proper 
remedy  for  that  inconvenience  will  be,  to  insert  a  special  provision 
for  such  accidents  in  the  charter-party.^     Rules  of  law  being  in  their 
nature  general,  must  in  particular  instances  sometimes  operate  with 
inconvenience.     That  inconvenience  has  been  the  cause  of  introduc- 
ing many  special  covenants,  into  bills  of  lading  and  other 
commercial  instruments.     I  know  of  no  other  remedy  *  that  [  *  235  ] 
caii  be  applied  to  hardships  arising,  in  cases  of  this  descrip- 
tion, from  the  general  principle  of  law,  which  I  must  pronounce  to 
be,  that  the  act  of  unlivery  is  binding  on  the  parties,  and  must  be 
taken  to  be  decisive,  in   producing  a  complete  dissolution  of  the 
contract 


The  Venus,  Lassen. 

January  15,  1806. 

Interlocutory  of  condemnation  issues  to  the  master.    Part  owner  not  entitled  to  obstruct  the 
delivery,  on  demand  of  bail  to  protect  his  interests. 

In  this  case,  the  ship  and  cargo  had  been  condemned  on  a  former 
day  to  the  captor,  being  a  private  ship  of  war ;  but  a  caveat  had 
been  entered,  on  behalf  of  a  part-owner,  to  prevent  delivery  of  the 
interlocutory  to  the  master,  until  bail  should  be  given  to  bring  into 
the  registry  so  much  of  the  proceeds  as  would  answer  his  interest. 

The  Kinff's  Advocate  moved  the  court  to  direct  the  interlocutory  to 
issue,  notwithstanding  the  caveat,  and  contended  that  it  was  not 
competent  to  the  party  to  object  to  the  delivery  to  the  master  for  the 
purpose  of  sale. 

On  the  other  side,  it  was  prayed  that  the  party  might  be  allowed 
to  set  forth  his  interest  in  an  act  of  court,  whereby  it  would  appear 
that  he  was  in  possession  of  the  legal  title  in  the  proportion  claimed 
by  him ;  that,  as  there  was  some  dispute  respecting  his  share,  he  had 


^  In  some  cases,  charter-parties  have  appeared  containing  a  clause  for  the  time 
which  the  vessel  shall  be  bound  to  wait,  for  the  purpose  of  carrying  on  the  cargo,  in 
case  of  capture  and  subsequent  restitution. 
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evidently  an  interest  to  guard  against  the  property  being  delivered  out 
otherwise  than  on  bail  to  answer  his  demands. 

The  Court.  If  the  interest  of  the  part-owner  was  clearly  esta- 
blished, it  would  not  be  competent  for  him  to  object  to  the  delivery 
of  the  interlocutory  to  the  captor,  who  is  the  person  legally  entitled 
to  it  If  there  is  any  reason  to  apprehend  any  inconvenience  or 
injury  to  his  just  rights,  his  remedy  is  of  another  kind. 

Interlocutory  directed  to  issue. 


[  •  236  ]      •  The  Maria  Powlona,  Hemmes,  master. 

Janaary  15,  1806. 
Costs  and  damages,  after  restitation  by  consent,  and  the  ship  had  gone  away,  not  sustained. 

This  was  a  demand  for  damage  brought  on  behalf  of  the  owner 
of  a  neutral  ship,  which  had  gone  away  under  a  restitution  accepted 
without  reservation  of  any  question. 

On  the  part  of  the  captors,  the  Kinff^s  Advocate.  The  circum- 
stances of  this  case  are  not  of  a  nature  to  lay  a  ground  of  complaint 
against  the  original  seizure.  It  was  the  case  of  a  vessel  going  from 
Riga  to  Nantes,  a  port  in  the  vicinity  of  Brest,  with  a  cargo  of  masts. 
It  will  scarcely  be  disputed  that  the  seizure  was  justifiable ;  but  all 
considerations  of  that  kind  are  done  away  by  the  act  of  the  claimant, 
in  accepting  restitution.  The  vessel  is  gone  away,  and  it  would  be 
a  grievous  inconvenience  to  the  captors,  if,  after  restitution  has  been 
decreed,  and  all  the  original  evidence  has  been  withdrawn,  they  can 
be  called  upon  to  justify  themselves  against  a  complaint  set  up 
merely  on  the  protest  of  the  claimant  An  attempt  of  this  kind  was 
made  on  a  former  occasion,  and  overruled.  The  court  will,  it  is  sub- 
mitted, adhere  to  the  same  rule  in  this  instance. 

On  the  part  of  the  owner,  Laurence  stated  it  to  be  a  matter  of  con- 
siderable importance  to  neutral  owners,  and  so  felt  by  them,  that  their 
demands  for  indemnification  should  not  be  precluded  by  the  act  of 
their  master,  or  agent,  in  accepting  restitution  for  the  despatch  of 
business,  and  with  a  view  to  prevent  the  detention  of  the  vessel, 
when  he  had  not  the  opportunity  of  consulting  his  principal,  or  of 
being  acquainted  with  his  intention  of  prosecuting  his  claim  farther 
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for  costs  and  *  damages.     On  these  grounds,  it  was  hoped  [  *  237  ] 
that  the  court  would  give  the  owner  an  opportunity  of  lay'- 
ing  his  case  before  the  court. 

Judgment. 
Sir  W.  Scott.  The  claimant  in  this  case  has,  I  think,  put  him- 
self out  of  all  possibility  of  obtaining  relief.  The  vessel  was  a  Rus- 
sian ship,  carrying  a  cargo  of  roasts  from  Riga  to  Nantes.  This  is 
all  which  I  am  able  to  collect  of  the  circumstances  of  the  case,  and 
that  only  from  the  protest  of  the  master,  since  the  original  evidence 
is  withdrawn.  How  the  vessel  was  documented,  or  under  what  par- 
ticular circumstances  the  seizure  was  made,  is.  entirely  removed  from 
the  view  of  the  court.  It  is,  therefore,  impossible  for  me  to  pronounce 
that  the  person  making  the  capture  was  so  in  fault  as  to  be  liable  to 
a  sentence  of  costs  and  damages.  From  what  has  passed,  there  is 
reason  to  presume  that  the  seizure  was  perfectly  justifiable.  On  the 
papers  being  brought  in,  a  proposal  was  made  to  the  master  that  he 
might  proceed  on  his  voyage ;  and  it  must  be  understood  to  have 
been  an  absolute  and  unqualified  proposal,  and  meant  as  a  general 
acquittal  on  both  sides.  If  there  had  been  any  intention  to  prosecute 
a  demand  for  damages  arising  from  the  seizure,  the  offer  should  have 
been  accepted  sub  modo  ;  instead  of  that,  the  restitution  was  accepted 
in  the  manner  in  which  it  was  proposed,  and,  as  such,  must  be  under- 
stood to  include  an  act  of  amnesty  on  both  sides.  It  is  not  for  the 
parties,  then,  to  come  again  before  the  court,  after  all  the  papers  have 
been  withdrawn,  and  charge  the  captors  with  an  unjustifiable  seizure, 
when  they  have,  in  consequence  of  the  restitution,  lost  the  opportu- 
nity of  defending  themselves.  The  claimant  must  take  the 
inconvenience  *  with  the  convenience  of  restitution.  I  am  [  *  238  ] 
of  opinion  that  the  claimant  has  put  himself  out  of  court ; 
and  that  the  offer  of  restitution,  being  accepted  as  it  has  been,  must 
be  considered  as  a  discharge. 


14  • 
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L'Alerte,  Demay,  master. 

February  1,  1806. 

Head-money.    Not  shared  with  constmctive  joint  captors.    Case  cited  from  the  Lords  held 

decisive  authority.^ 

This  was  a  case  of  an  allegation  of  joint  interest  on  the  part  of 
several  ships  forming  part  of  a  squadron  under  Lord  Keith,  on  a 
claim  to  share  in  the  head-money  due  on  the  capture  of  The  L' Alerte 
and  another  French  frigate,  by  his  Majesty's  ship  The  Centaur,  which 
had  composed  part  of  the  squadron,  and  had  chased  in  common  with 
the  rest.  The  allegation  set  forth  the  situation  of  the  vessels,  and 
pleaded  that,  "  at  the  time  of  the  capture  of  the  said  ship  L' Alerte, 
his  Majesty's  ship  Defence,  as  well  as  the  other  ships  of  the  fleet,  was 
in  chase  and  aiding,  and,  as  such,  assisting  in  the  capture  ;  and  that 
the  captain,  officers,  and  crew  of  the  said  ship  Defence,  are,  by  reason 
thereof,  not  only  entitled  to  share  in  the  proceeds  of  the  hull,  stores, 
arms,  and  ammunition  of  the  said  ship  L' Alerte,  but  also  to  share  in 
the  bounty  or  head-money  arising  from  the  capture  thereof." 

On  the  part  of  the  captors,  the  Kin^s  Advocate  adverted  to  the 

facts  set  forth  in  the  allegation,  and  submitted  that  the  case  was 

decided  by  The  L'Hercule,^  which  had   gone  up  to  the  Lords  of 

Appeal  for  the  purpose  of  fixing  the  principle  of  law,  which  had  been 

before  rather  unsettled  in  the  practice  of  this  court ;  that  the 

[  •  239  ]  Court  of  Appeal  did,  in  that  case,  *  decide  conformably  to 

what  had  been  held  to  be  the  better  opinion  in  this  court, 

[  •  240  ]  that  the  principle  ^  of  *  constructive  assistance  did  not  ex- 


1  [For  other  cases  as  to  head-money,  see  Several  Dutch  Schuyts,  6  C.  Rob.  48.] 

a  Lords,  26th  July,  1799. 

>  Old  cases  to  this  effect  appearing  in  the  court  books,  are  The  Frincessa,*  The 
Panther,!  and  The  Dang^,t  w^ch  last  case,  as  it  seems  to  have  been  a  case  of  parti- 
cular circumstances,  is  here  set  forth  as  it  is  stated  in  the  Court  Book. 

The  Dang^  was  a  French  privateer,  with  sixty-two  men  on  board,  taken  by  four 
armed  boats,  "  in  his  Majesty's  service  for  that  particular  purpose,  and  under  the  com- 
mand of  Lieutenant  M'firide,  tl^  said  boats  being  anned  and  manned  out  of  his  Ma- 
jesty's ships  The  Maidstone  and  Melampus." 

An  appearance  was  given  for  Lieutenant  M'Bride,  commander  of  The  Grace  cutter, 
in  his  Majesty's  service,  and  the  crews  of  four  of  his  Majesty's  armed  boats,  employed 
under  him  for  the  purpose  of  taking  the  ship  Dang^,  the  only  captors  in  sight,  and 

•  27th  November,  1740.  t  2lBt  Jane,  1749.  %  93d  November,  1761. 
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tend  to  head-money.  The  act  of  parliament  expressly  directs 
that  the  bounty  or  head-money  should  be  paid  to  the  takers ;  and 
in  the  late  Prize  Act  this  was  made  more  strong  by  the  addition  of 
the  words  "  actual  taker." 

Court.  This  being  a  case  of  the  last  war,  must  be  decided  by  the 
former  act. 

On  the  other  side,  Laurence  and  Burnaby  contended  —  That  as  the 
word  "taken,"  in  the  Prize  Act,  was  held  to  extend  to  constructive 
assistance,  so  ought  it,  by  the  same  interpretation,  to  extend  to  all 
interests  arising  from  capture ;  more  especially  in  a  case  like  the  pre- 
sent, where  the  merit  of  all  the  parties  was  the  same,  and  depended 
solely  on  the  sailing  of  their  vessels,  as  there  was  no  actual  engage- 
ment, and  no  personal  danger  encountered.  That  the  case  did  not 
fall  precisely  within  the  principle  of  The  L'Hercule,  since,  in  that 
case,  it  was  much  relied  on  that  the  fleet  had  not  chased ;  in  this 
instance,  joint  captors  had  all  chased  by  general  signal,  and  might 
have  been  at  hand  to  have  rendered  assistance,  if  any  engagement 
had  taken  place. 

In  reply,  the  King^s  Advocate  observed  —  That  it  was  not  necessary 


prayed  ihem  to  be  pronounced  so  to  be,  and,  as  sucb,  tbe  only  persons  entitled  to  bead- 
money.  In  tbe  presence  of  Tindal,  (king's  proctor,)  praying  tbe  condemnation  ac- 
cording to  tbe  monition,  be  gave  an  allegation,  wbicb  tbe  judge  admitted,  &c.,  and 
assigned  tbe  cause  for  sentence  immediately,  and,  baving  beard  advocates,  &c.,  pro- 
nounced tbe  ship  and  goods  to  belong  to  enemies,  &c.  and  condemned  tbe  same  as 
lawful  prize,  according  to  tbe  monition ;  but  pronounced  tbat  Lieutenant  M'firide  and 
the  crews  of  the  four  armed  boats  were  the  only  persons  in  actual  engagement  with 
the  enemy,  and,  therefore,  that  the  head-money  ought  to  be  shared  by  them  only  ; 
and  decreed  the  same.    No.  10,  fol.  41. 

That  the  rule  of  constructive  assistance  has  no  necessary  application  to  cases  of  head- 
money,  seems  obvious  from  the  different  grounds  on  which  these  two  species  of  inte- 
rests are  founded.  The  reward  of  bead-money  is  of  much  later  introduction,  and  was 
established  expressly  for  the  purpose  of  exciting  personal  enterprise,  and  of  counter- 
balancing present  danger  by  peculiar  and  appropriate  rewards.  It  is  in  this  respect 
widely  distinguished  from  tiie  considerations  on  which  the  doctrine  of  constructive 
assistance  is  built.  That  is  a  rule  which  has  grown  up  from  usage  immemorial,  and 
which,  under  the  later  opinions  of  the  Prize  Courts,  is  not  to  be  extended.*  It  rests 
altogether,  in  most  instances,  upon  presumptions  of  rather  a  loose  texture,  and  is  a 
measure  of  service  more  to  be  justified  in  its  general  consequences  than  in  any  precise 
reciprocation  of  enterprise  and  reward  that  can  be  attributed  to  the  greater  number  of 
claims  of  that  description. 

•  5tipra,  voL  u.  p.  22. 
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for  a  whole  squadron  to  chase,  in  order  to  acquire  an  interest  to  share 

in  prize  made  by  one  of  the  squadron  detached  in  chase ;  therefore, 

the  circumstance  of  their  having  all  joined  in  the  chase  would  not  be 

material  to  distinguish  this  case  from  The  L'Hercule,  which  was  a 

stronger  case,  inasmuch  as  the  whole  squadron  had  seen  the  chase. 

In  the  decision  of  that  case,  even  the  vessels  which  had  been 

[  •  241  ]  detached  *  by  signal  in  pursuit,  and  were  not  denied  to  be 

in  sight  at  the  time  of  capture,  were  held  not  to  be  entitled 

to  share  in  the  bounty  or  head-money. 

Judgment. 

Sir  W.  Scott.  I  am  of  opinion  that  this  case  is  decided  by  The 
L'Hercule,*  and  the  authority  of  former  precedents  in  this  court,  in 
which  it  was  always  understood  that  the  claim  to  share  in  head- 
money  stood  upon  a  different  principle  from  that  which  governs  the 
general  interests  of  joint  capture.  It  is  within  my  knowledge  that 
the  word  actual  taker  was  thrown  into  the  present  act,  to  justify  the 
construction,  which,  though  supported  by  practice,  was  not  distinctly 
expressed  in  the  words  of  former  Prize  Acts. 

The  distinctions  which  have  been  raised  to  take  this  case  out  of  the 
range  of  former  precedents  are  three.  The  first  is  not  founded  on 
fact,  namely,  ^'  that  a  principle  of  association  applies  to  this  case, 
which  did  not  operate  in  The  L'Hercule,  since  there  was  no  order  for 
a  general  chase."  There  was  an  order  to  particular  ships,  and  the 
remainder  followed  up,  and  were  included  in  the  actual  pursuit  In 
some  respects,  indeed,  that  case  may  be  considered  as  stronger 
than  the  present,  since  the  prize  had  been  descried  by  the  whole  fleet, 
which  is  a  fact  that  is  left  very  doubtful  in  the  present  allegation.  It 
is  I  think  rather  to  be  collected  from  the  manner  in  which  it  is  stated, 
that  the  fleet  did  not  see  the  strange  sail  till  the  next  morning  after 
the  capture  had  been  completed.  The  second  distinction  is,  that  in 
that  case  there  had  been  an  action,  and  that  there  was  none 
[  *  342  ]  here.  This  distinction  *  fails  in  fact  also.  It  cannot  be  said, 
that  there  was  no  engagement,  since  some  guns  were  fired, 
and  it  is  utterly  impossible  to  adopt  a  principle  that  should  lead  this 
court  into  a  discussion  of  the  degree  of  resbtance,  and  the  manner 
with  which  it  was  made,  whether  to  preserve  the  point  of  honor  only, 
as  it  has  been  intimated,  or  with  the  intention  of  supporting  an  actual 
contest.  It  is  not  required  that  there  should  be  an  actual  fight  to 
support  the  demand  of  head-money  on  the  part  of  the  taker,  since,  if 


^  Lords,  26th  July,  1799. 

Digitized  by  VjOOQIC 


HIGH    COURT    OF    ADMIRALTY.  242 


L*Alerte.    6  C.  Rob. 


the  enemy  is  overpowered  by  superior  force,  the  surrender  operates  in 
the  same  manner,  and  to  the  same  effect,  as  if  he  was  subdued  in 
actual  contest^  The  third  distinction  is,  that  there  was  a  signal  to 
the  whole  fleet  to  chase  in  this  instance,  and  not  in  The  L'Her- 


'  The  bounty  of  head-money  is  given  in  the  Prize  Act,  27th  June,  1805,  in  these 
terms :  **  That  as  a  further  encouragement  to  the  officers,  seamen,  marines,  soldiers,  and 
others,  on  board  his  Majesty's  ships  of  ^Tar,*  as  also  of  privateers,  to  attack  f  any  ships 
of  war  or  privateers,  belonging  to  the  enemy,  there  be  paid  (to  the  above  enumerated) 
who  shall  have  been  actually  on  board  any  of  his  Majesty's  ships  or  privateers,  at  the 
actual  taking,  sinking,  burning,  or  otherwise  destroying  any  ship  of  war,  &c.,  51,  for 
every  man  who  was  living  on  board  any  such  ship  so  taken,  &c.,  at  the  beginning  of 
the  attack  or  engagemennt  between  them." 

This  clause  agrees  with  a  corresponding  clause  in  the  preceding  Prize  Acts,  12th 
August,  1803,  17th  June,  1793, 19th  Geo.  3d,  cap.  67, 13th  Geo.  2d,  1739,  with  the 
slight  variations  above  noted  in  the  margin.  It  corresponds  also  in  substance,  though 
not  precisely  in  form  of  expression,  with  the  earlier  Prize  Act  of  the  8th  Anne,  1 708, 
which  first  established  this  species  of  bounty.  The  terms  there  used  are,  "And  for  the 
further  encouragement  of  such  officers,  &c.,  who  shall  actually  serve  on  board  any  such 
of  his  Majesty's  ships  of  war,  or  privateers,  as  shall  take  any  ship  of  war,  &Q.  There 
shall  be  paid,  to  the  officers,  &c.,  on  board  such  of  her  Majesty's  ships  in  such  action, 
when  such  ship  of  war  shall  be  taken,  5L  for  every  man  on  board  such  ship  so  taken  at 
the  beginning  of  the  engagement  between  them." 

In  these  acts  there  is  not  any  mention  of  the  condition  "  taken  in  fight,"  neither  have 
we  an  authority  to  suppose  that  such  a  distinction  has  at  any  time  prevailed  in  practice. 
The  term  fight  is  used,  indeed,  in  the  entries  of  the  Court  Book,  in  the  cases  stated 
supra  J  note,  page  209,  and  more  particularly  by  the  actual  captors,  in  The  Dang^,  in 
support  of  their  right  against  a  claim  of  constructive  joint  capture.  But  in  all  the 
instances  in  which  it  occurs,  it  is  used  as  between  the  actual  taker  and  claimants  on 
constructive  assistance,  and  not  in  any  case  in  which  the  claim  pf  the  actual  captor 
appears  to  have  been  disputed  on  that  circumstance.  The  use  of  the  term  in  the  plead- 
ings and  in  the  language  of  the  court,  may  perhaps  be  accounted  for,  by  supposing 
that  it  was  a  form  continued  from  the  older  practice  of  pleading,  in  claims  for  the 
bounty  of  gun-money,  as^ven  prior  to  the  statute  of  Anne,  1708,  at  lOL  per  gun, 
expressly  "  for  ships  of  war  taken  in  fight"  With  respect  to  that,  it  does  appear  from 
an  entry  of  the  13th  of  March,  1706,  that  "  It  was  ordered  by  the  qourt,  that  where  the 
captains  of  men-of-war  do  pretend  to  charge  the  queen  with  gun-money  for  ships  taken 
in  fight,  such  captains  (if  the  queen's  counsel  insist  upon  it)  are  to  prove  the  capture 
to  be  in  fight,  by  witnesses,  examined  upon  an  allegation,  where  the  queen's  proctor 
may  have  an  opportunity  to  cross-examine  the  witnesses." 

Even  this  order  seems  to  imply  that  the  practice  had  been  different ;  and  if  it  is  con- 
sidered that  the  rule  had  been  thus  brought  under  review  so  receptly  as  1706,  and  that 
in  the  Prize  Act  immediately  following,  in  1708,  in  which  head-money  was  given  for 
the  first  time,  the  condition  is  altogether  omitted,  we  are  rather  led  to  infer,  that  it  was 
not  even  at  that  time  intended  to  be  continued,  as  a  rule  of  construction,  so  as  to  make 
"  fight,"  in  its  popular  sense,  a  necessary  ingredient  in  claims  for  head-money  on  the 
part  of  the  actual  taker. 

*  Acts  1739  and  1779.    Force.  t  Acts  1803  and  1779.    Take  or  destroy. 
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[  •  243  ]  cule.     •  But  that  objection  is  answered  before,  by  what 
has  been  said  of  the  vessel  that  did   effectually    chase 
[  •  244  ]  •  by  signal  with  the  actual  taker,  and  yet  was  not  permitted 
to  share.     I  am  of  opinion,  therefore,  that  the  authority  of 
the  adjudged  case  is  decisive  against  this  claim,  and  that  the  allega- 
tion must  be  rejected. 

Laurence  prayed  that  the  expenses  might  be  paid  out  of  the  prize. 

The  Court  asked  if  that  was  consented  to. 

The  King^s  Advocate  said  that  he  had  no  authority  to  consent 

Laurence  said,  that  it  was  always  found  to  be  most  satisfactory  to 
the  parties  and  to  the  whole  fleet  concerned,  that  questions  of  this 
kind  should  be  decided  by  the  authority  of  the  court,  and  though  the 
principle  had  frequently  been  laid  down,  there  had  still  been  a  recur- 
rence to  the  court. 

Court.  I  will  allow  the  expenses  in  this  case  ;\but  it  must  now 
be  understood  that  this  point  is  settled  as  far  as  this  court  can  decide 
it,  and  that  it  must  not  be  mooted  again. 


San  Jose,  De  Sota,  master. 

February  5,  1806.  ^ 

Claim  of  joint  capture.    Admission  on  the  part  of  the  captain  of  a  priyateer,  at  the  moment 
of  capture,  how  far  binding. 

This  was  a  case  of  joint  capture  on  a  claim  of  his  Majesty's  ship 
Euryalus  to  share  with  the  actual  captor,»the  private  ship  of  war  The 
Mayflower,  on  the  suggestion  of  being  in  sight. 

On  the  part  of  the  privateer  —  It  was  denied  that  The  Euryalus 
was  in  sight,  and  on  this  point  the  case  was  argued  much  at  length 
on  the  effect  of  the  evidence. 

[  •  245  ]      In  support  of  the  claim  —  Reliance  was  placed  on  a  *  paper 
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writing,  pleaded  and  exhibited,^  which  the  captain  of  the  priva- 
teer had  signed  as  an  acknowledgment  at  the  time  that  The  Eary- 
alus  was  in  sight. 

Judgment. 

Sir  W.  Scott.  This  ship,  with  a  valuable  cargo  on  board,  was 
certainly  captured  by  the  privateer,  though  possession  was  afterwards 
taken,  but  not  exclusively,  by  Captain  Blackwood,  of  The  Euryalus, 
under  an  erroneous  opinion,  that  a  king's  ship,  being  in  sight  and  in 
chase,  and  being  entitled  to  a  greater  proportion  of  interest,  from  the 
number  of  her  crew,  had  a  right  to  the  possession.  This  is  certainly 
a  mistaken  notion,  which  has  appeared  in  other  cases,  but  which  will 
no  doubt  in  future  be  corrected.  It  is  a  pretension  against  which 
this  court  will  always  support  the  actual  captor,  unless  some  justify- 
ing necessity  or  expediency  is  shown  in  the  particular  instance. 

The  allegation  states  the  being  in  sight,  and  on  this  simple  fact  it 
is  that  the  whole  case  depends,  since  there  is  no  question  of  law 
involved  in  it.  The  general  course,  in  cases  of  this  kind,  is,  that  the 
parties  setting  up  a  claim  of  joint  capture,  are  called  upon  to  esta- 
blish their  interest,  and  to  make  out  their  case  io  the  satisfaction  of 
the  court  But  it  happens,  in  this  instance,  that  the  ontis  probandi  is 
shifted,  because  there  is  produced  an  exhibit,  containing  as  direct  an 
acknowledgment  of  the  fact,  on  the  part  of  the  captain  of 
•  the  privateer,  as  can  be  expressed  in  words.  It  is  a  direct  [  *  246  ] 
acknowledgment  recenti  factOy  and  by  the  captain,  who  is 
empowered  to  act  for  the  owners  and  crew,  as  well  as  for  himself. 
The  effect  of  such  an  instrument  is,  I  think,  conclusive,  to  put  the 
other  party  in  possession  of  every  legal  right,  unless  it  can  be  set 
aside  and  discharged,  by  being  shown  to  have  been  obtained  under 
circumstances  that  will  render  it  invalid.  Whatever  the  truth  of  the 
case  may  be,  every  6ne  must  perceive,  that  to  make  out  a  case  in 
opposition  to  the  direct  acknowledgment  of  the  party  himself,  must 
be  an  arduous  undertaking.     It  is  no  less  than  this,  that  after  having 


1  I,  P.  Benest,  master  of  The  Mayflower,  cutter  priyateer,  from  Guernsey,  do 
acknowledge  that  his  Majesty's  ship  £ur}'alus,  commanded  by  the  Honorable  Henry 
Blackwood,  was  in  chase  of  and  in  sight  of  the  Spanish  ship  San  Josef  Andrea,  whom 
we  took  possession  of  about  half  past  nine  o'clock  A.  M.  and  that  the  said  ship's  boat, 
with  the  first  lieutenant,  boarded  me  at  eleven  o'clock  of  A.  M.  I>>.  Given  under  my 
hand  on  board  his  Migcsty's  ship  Euryalus,  3d  March,  1805,  at  sea. 
Witness,  Ph.  Benest, 

John  Toby,  Purser.  Master  of  The  Mayflower. 

Alexander  Denmark. 
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admitted  the  fact  himself,  the  party  shall  apply  to  the  court  to  draw 
a  different  conclusion,  and  in  the  face  of  an  instrument,  strengthened 
by  the  formalities  of  witnesses,  and  containing  a  direct  acknowledg- 
ment of  the  point  now  put  in  issue. 

It  is  not  easy  to  conceive  a  case,  in  which  this  can  be  effectually 
Bustcdned  in  any  other  manner  than  by  the  proof  of  duress  and  vio- 
lence, which  would  vitiate  the  effect  of  the  most  solemn  instrument 
whatever.  It  was  pleaded,  therefore,  in  the  allegation  with  this 
intent,  "  That  the  captain  of  the  privateer  remonstrated  against  the 
claim,  and  requested  that  the  Spanish  captain  and  mate  might  be 
examined,  as  to  the  fact,  but  that  Captain  Blackwood  refused,  and 
abused  him  in  very  violent  language,  and  swore  that  he  would  distress 
him  and  have  twenty  more  of  his  men  pressed ;  and  that  seeing  it 
was  impossible  to  avoid  signing  the  same  without  losing  his  crew 
and  his  commission,  and  to  avoid  the  threats  of  Caplain  Blackwood, 
he  was  induced  to  sign  the  paper  under  terror."  Supposing  for  a 
moment  that  there  had  been  any  thing  of  that  harshness, 
[ •  247]  which  is  sometimes  •imputed  to  king's  ships  in  their  beha- 
vior to  privateers,  and  which  this  court  will  never  see  in  any 
case  without  animadversion;  admitting  that  Captain  Blackwood 
could  be  guilty  of  so  foul  a  conspiracy,  as  to  endeavor  to  compel  this 
man  by  threats  to  sign  a  paper  in  opposition  to  the  truth,  are  we  to 
suppose  that  there  was  no  firmness  on  his  part  to  resist,  or  that  he 
could  be  ignorant  that  Captain  Blackwood  had  no  authority  to 
deprive  him  of  his  commission,  and  that  if  he  impressed  his  men  for 
any  malicious  purpose,  not  warranted  by  the  exigencies  of  the  public 
service,  he  would  be  responsible  for  such  misconduct 

Upon  this  part  of  the  charge  that  relates  to  the  pressing  of  his 
men,  it  is  impossible  for  me  to  entertain  the  question,  or  to  judge 
whether  it  was  a  vexatious  act,  or  whether  it  might  not  be  done 
under  circumstances  that  made  it  not  only  justifiable  but  meritorious. 
But  it  is  easy  to  perceive  that  the  consequences  attributed  to  this  act, 
as  a  measure  of  intimidation,  ought  not  to  have  produced  any  such 
effect.  For  what  would  have  been  the  utmost  that  could  have  en- 
sued from  it  ?  It  might  have  broken  up  the  cruise,  and  have  obliged 
the  captain  to  return  home,  which  is  not  more  than  it  was  his  duty 
and  his  interest  to  have  done.  On  the  capture  of  a  valuable  prize, 
worth  10,000/.,  which  had  been  taken  out  of  his  possession,  it  could 
scarcely  be  felt  as  any  inconvenience  to  have  come  home,  to  obtain 
condemnation  of  the  prize,  and  to  get  the  possession  restored  to  him  ; 
at  any  rate,  he  should  have  refused  to  comply  v/ith  such  a  request, 
instead  of  signing  a  paper  of  this  kind,  giving  away  the  interest  of 
himself  and  his  crew.     If  persons  will  appoint  men  of  weak  nerves 
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to  fill  situations  of  this  description,  to  which  they  must,  on 
many  accounts,  be  obviously  unfit,  they  must  take  the  *  con-  [  *  248  ] 
sequences.     But  is  there  any  reason  to  suppose  that  he  was 
a  man  of  this  cast?     In  one  instance  it  appears  that  he  had  firmness 
to  resist,  and  that  he  did  actually  refuse  to  sign  the  declaration  in 
the  log-book  ;  and,  as  it  is  deposed  by  one  of  the  witnesses,  "  because 
he  said  he  did  not  see  The  Euryalus  himself,  though  he  believed  she 
was  in  sight." 

These  observations  proceed  on  a  supposition  that  the  excuse  is 
true,  and  that  the  allegation  is  fully  proved.  But  the  fact  is,  that  it 
rests  wholly  in  allegation,  and  is  not  proyed  in  any  one  circumstance. 
It  appears,  indeed,  that  there  was  some  discussion  in  the  way  of 
demur  or  reasoning,  but  no  act  of  violence  or  compulsion  is  spoken 
to  by  any  one  witness.  Then  was  there  any  declaration  on  the  part 
of  the  master  to  his  own  crew. at  the  time?  It  is  quite  impossible 
to  suppose  that  he  would  not  have  proclaimed  the  injury  that  had 
been  done  to  him  by  The  Euryalus  as  soon  as  he  came  on  board  his 
own  ship.  He  is  indeed  stated  to  have  thrown  out  one  expression  of 
complaint,—""  Never  mind,  my  lads,  when  we  get  to  London  we  will 
see  to  whom  the  prize  belongs ; "  but  this  is  very  referable  to  the  dis- 
puted right  of  possession  between  them.  It  might,  I  say,  have  been 
expected,  that  a  person  having  been  treated  as  this  master  now 
describes  himself  to  have  been,  would  have  made  a  declaration  as  to 
this  particular  conduct,  and  that  many  of  the  privateer's  crew  would 
have  been  able  to  speak  to  it  What  makes  the  inference  from  this 
silence  so  much  the  stronger  is,  that  complaints  are  made  of  other  parts 
of  Captain  Blackwood's  conduct ;  yet,  when  the  parties  come  before 
the  court  to  obtain  possession  of  the  prize,  there  is  no  mention  of  this 
injury.  There  is  no  protest,  nor  any  notice  taken  of  it  in 
any  manner  but  in  the  *  responsive  allegation,  and  then  it  is  [  *  249  ] 
in  no  manner  substantiated  in  proof. 

I  am  of  opinion,  that  the  effect  of  this  acknowledgment  not  being 
taken  off,  is  evidence  of  the  highest  species,  recenti  facto^  coming 
from  the  principal  person  himself,  and  that  it  is  scarcely  to  be  averred 
against.  I  do  not  say  that,  if  there  had  been  any  collusion  between 
the  king's  ship  and  the  captain  of  the  privateer,  it  is  such  an  instru- 
ment as  would  have  been  binding  on  the  owners  and  crew.  But 
there  is  no  such  suggestion,  and  therefore  there  is  no  reason  to  enter 
upon  the  discussion  of  such  a  case.  Taking  the  acknowledgment 
to  be  unimpeached,  I  am  of  opinion  that  it  is  decisive. 

But  the  case  does  not  rest  here ;  for  I  think  that,  on  the  general 
result  of  the  evidence,  both  as  to  the  probability  and  the  facts  stated,. 
The  Euryalus  must  have  been  in  sight     The  evidence  in  preparatory 
voi-  VI.  15 
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contains  a  direct  assertion  ^'  that  she  was  in  sight ; ''  and  without 
going  through  the  minute  observations  which  have  been  made  on 
the  position  of  the  vessels,  and  the  state  of  the  winds,  which  the 
effect  of  the  acknowledgment  before  discussed  renders  unnecessary, 
I  think  there  is  something  in  the  very  detailed  and  circumstantial 
account  given  by  the  releasing  witnesses,  which  places  them  rather  in 
a  more  favorable  situation  of  credit  than  is  usually  ascribed  to  wit- 
nesses of  that  description.  Upon  the  whole,  all  the  particulars  con- 
firm me  in  the  impression  which  I  have  entertained  throughout  the 
whole  of  the  case,  that  the  paper  contains  a  true  representation  of 
the  fact,  and  that  The  Euryalus  is  entitied  to  share. 


[  *  250  ]  *  The  Ebenezer,  Chrbtensen,  master. 

February  8,  1806. 

Continaous  TOTEge,  in  the  coasting  trade  of  the  enemy,  with  the  colorable  interposition  of  a 
neutral  port,  —  fraudulent.'    Penalty  of  confiscation. 

This  was  a  case  of  a  Prussian  ship,  with  a  cargo  of  wine  and 
brandy,  taken  on  a  voyage  from  Embden  to  Antwerp.  The  bills  of 
lading  described  the  cargo  to  have  been  laden  at  Embden,  whereas 
it  came  out  in  the  depositions  of  the  witnesses,  "  that  the  wine  and 
brandy  had  been  brought  immediately  from  Bordeaux,  and  had  not 
been  unladen,  but  had  sailed  again  in  three  days  with  a  new  clear- 
ance to  Antwerp." 

On  the  part  of  the  captor,  the  King^s  Advocate  and  PhiUismore 
contended  —  That  the  voyage  was,  in  effect  and  substance,  to  be 
considered  as  a  voyage  between  Bordeaux  and  Antwerp,  in  the 
coasting  trade  of  France,  and  as  a  continuous  voyage,  notwithstand- 
ing the  colorable  interposition  of  a  neutral  port ;  that  the  papers, 
purporting  the  lading  to  have  been  put  on  board  at  Embden,  were 
false ;  that,  under  these  circumstances,  it  was  a  case  in  the  coasting 
trade  of  the  enemy  with  false  papers,  and,  as  such,  subject  to  coa- 
demnation. 


■  [For  note  as  to  continaity  of  Toyages,  see  The  William,  5  C.  Bob.  365.] 
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On  the  part  of  the  claimant,  Laurence  and  Robinson  contended  — 
That  the  description  given  of  the  cargo  "  laden  at  Embden  "  would 
not  affect  the  case  with  falsehood  of  the  nature  of  fraud,  although  in 
fact  the  goods  had  never  been  unladen ;  that  the  term  laden  might 
be  used  as  the  ordinary  custom-house   phrase,  without  design  of 
imposing  upon  any  person  by  that  representation,  as  it  had 
occurred  in  a  case  before  in  *  the  same  sense ;  ^  that  the  prin-  [  *  261  ] 
ciple  of  extending  to  the   ulterior  destination  the  conse- 
quences of  a  continuous  voyage,  had  never  been  applied  but  in  colo- 
nial cases,  and  there,  only  to  obviate  and  counteract  the  stratagems 
of  fraud  and  color  which  were  resorted  to  for  the  purpose  of  effecting, 
by  circuitous  voyages,  that  which  was  known  and  acknowledged  to 
be  illegal  in  a  direct  course ;  that  when  colonial  restrictions  did  not 
apply,  produce  brought  from  settlements  of  the  enemy,  as  from  the 
Isle  of  France,  and  going  on  to  the  mother  country,  have  not  been 
held  subject  to  particular  inquiry  respecting  the  nature  of  their  im- 
portation or  the  slightness  of  their  connection  with  America ;  that 
this  transaction,  if  considered  as  a  continuous  voyage,  would  not 
support  the  principle,  since  it  was  a  voyage  which  was  not  illegal  in 
the  direct  course,  and  would  not  have  drawn  any  penal  consequences 
upon  the  property ;  that  there  was  nothing  to  show  that  it  was  a 
continuous  voyage,  going  on  under  an  original  design,  or  that  the 
ulterior  voyage  had  not  originated  in  fresh  speculations,  after  the 
cargo  had  been  bond  fide  imported  into   Embden ;  that  on  these 
grounds  the  court  would  dismiss  this  ground  of  objection,  as  it  did 
in  another  case.  The  Martha  Van   Comminga,^  in  which  it  was 
urged,  and  in  which  farther  proof  was  directed  to  be  made  of  the 
property. 

•Judgment.  [•252] 

Sir  W.  Scott.  This  court  has  held,  that  the  carrying 
on  the  coasting  trade  of  the  enemy  with  false  papers  is 
cause  of  condemnation ;  ^  and  •  whatever  may  be  the  decla-  [  *  253  ] 


1  Scboone  Sopbie,  Augast  1, 1805.  A  Prussian  vessel,  from  Embden  to  Antwerp, 
with  colonial  produce,  brought  from  tbe  island  of  St  Bartholomew,  or,  as  it  was  argued 
on  grounds  of  probability  and  suspicion,  originally  from  a  French  island,  having  laid 
five  weeks  in  the  port  of  Embden  without  being  unladen. 

The  court  refused  to  direct  further  proof,  but  restored  the  cargo ;  observing,  that 
there  did  not  appear  to  be  any  intention  of  imposing  a  false  impression  respecting  the 
shipment  or  the  nature  of  the  cargo. 

«  Sept.  13,  1805. 

'  In  addition  to  the  traces  of  ancient  practice,  respecting  the  coasting  trade  of  the 
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rations  of  France,  which  have  been  alladed  to,  as  holding 
[  *  254  ]  out  assurances,  that  *  foreign  vessels  shall  be  admitted  into 


enemy,  collected  p.  74,  two  other  instances  are  here  to  be  noted,  which  may  serve 
materially  to  elucidate  some  of  the  facts  submitted  in  the  former  note. 

The  first  is  to  be  found  in  Sir  WiUiam  Temple's  Letters  from  the  Hague,  in  the 
year  1674,  on  a  demand  made  for  the  restitution  of  the  English  ship  Rebecca,  which 
had  been  captured,  we  may  suppose,  on  a  voyage  between  ports  of  France.  In  a  let- 
ter of  the  6th  of  November,  1674,  he  gives  an  account  of  what  passed  between  him  and 
the  Grand  Pensioner ;  from  which  it  appears,  that  the  states  of  Holland  then  contended 
for  the  principle  of  exclusion,  on  the  authority  of  general  reasoning,  and  the  prac- 
tice of  nations ;  whilst  Sir  William  Temple  argued  for  the  more  extended  interpretation 
of  the  late  Dutch  treaty.  "  The  heads  of  his  (the  Grand  Pensioner's)  argument,  were 
the  judgment  he  pretended  of  several  authors  upon  the  point,  the  practice  of  France 
and  Spain,  and  Sweden  with  them,  and  ours,  at  the  time  of  his  late  Majesty  and  King 
James ;  which  he  undertook  to  give  examples  of;  and,  lastly,  *  that  it  could  not  be  the 
meaning  to  drive  an  enemy's  trade,  but  only  to  preserve  a  friend's."*  To  this  Sir  Wil- 
liam Temple  replies,  "  That  he  did  not  much  regard  the  opinions  of  general  writers  on 
these  subjects,  &c.  That  for  the  practice  of  other  kings  with  them,  it  was  no  rule  for 
ihem  with  his  Majesty.  That  for  the  practice  the  Grand  Pensioner  offered  to  pro- 
duce on  our  parts  in  his  late  Majesty's  time,  he  should  be  content  to  see  it,  but  could 
tell  how  it  would  not  square  with  the  present  case ;  since  it  was  grounded  upon  articles 
never  in  force  between  his  Majesty  and  this  state,  till  the  treaty  of  Breda."  "  After  a 
long  and  warm  debate,"  he  says,  "  I  gained  from  the  pensioner,  that,  for  his  own  part, 
he  was  content  that  it  should  be  as  I  desired  it,  since  the  king  understood  it  so,  and  it 
was  to  be  reciprocal  between  us."  See  the  letter  at  length.  Sir  William  Temple's 
Works,  vol.  ii.  p.  813,  314. 

And  again,  August,  IS,  1675.  "  I  fell  afterwards  into  the  discourse  of  the  two  points 
our  late  marine  ti*eaty  is  still  a  little  lame  in ;  the  liberty  of  trade  from  enemy's  to 
enemy's  port;  and,  the  manner  of  revision." 

*'  After  opening  the  whole  matter,  and  reading  at  last  the  declaration  as  you  had 
drawn  it  up,  I  prevailed  with  him  to  fall  in  with  it,  upon  these  conditions :  *  That,  on 
our  side,  it  should  not  extend  to  any  thing  that  happened  before  the  last  vmr ;  and,  on 
their  side,  it  should  extend  to  the  release  of  all  taken  upon  that  pretence  since  the  last 
peace.'  And  the  first  of  these  I  was  easy  in,  because  I  knew  very  well,  there  could  be 
no  case  that  concerned  it  before  the  last  war,  when  both  we  and  they  were  in  peace 
with  all  our  neighbors,  from  the  first  conclusion  of  this  article,  in  1668,  till  the  last  war 
began.  Hereupon  he  resolved,  (though  it  cannot  be  absolutely  concluded  till  an 
assembly  of  the  states  of  Holland,)  however,  to  propose  it  to  the  states-general,  and 
endeavor  to  have  it  agreed  by  them,  under  the  approbation  of  the  states  of  Holland  at 
their  next  assembly,  which  will  be  about  a  month  or  five  weeks  hence."    Ibid.  p.  334. 

Another  instance  occurs  in  1691,  when  Denmark  and  Sweden,  having  entered  into 
certain  stipulations  for  the  protection  of  their  commerce  against  the  countries  then  at 
war,*  an  ordinance  was  issued  by  the  government  of  Denmark,  for  the  regulation  of 
the  trade  of  Danish  subjects,!  which  seems  to  have  led  to  a  treaty  between  that  state  and 
England  and  Holland,  then  allied  against  France,  "  touchant  le  commerce  en  FrancCj^J 
of  which  the  third  article  stipulated : 

*  10th  March,  1691,  and  again  17th  March,  1693.      1 19th  May,  1691.       1 30th  June,.  1691. 
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the  coasting  trade  of  that  country,  as  a  permanent  regulation 

that  shall  *  continue  a  century,  and  this,  notwithstanding  all  [  *  255  ] 

the  changes  that  have  taken  place  during  the  last  fifteen 


**  Qae  dans  les  vaisseaux  Danois  il  ne  sera  trouv^  aucune  marchandise  ennemie,  &  sera 
transport^e  des  Havres  de  France  en  d'autres,  mais  seront  obliges,  leur  cargaison  ^tant 
faite,  de  les  conduire  des  villes  &  places  ressordssantes  sous  la  domination  desa  Majesty 
de  Dannemarc  allant  &  revenant,  en  la  maniere  qu'U  a  cy-devant  ^tk  ofiert  k  leurs 
bantes  puissances  par  sa  Majesty  de  Suede  &  comme  la  susdite  ofire  n'a  pas  connue 
jusques  a  present,  a  bien  voula  consentir  au  susdit  article  ad  interim  tU  supra,  pour  le 
terns  de  huit  k  neuf  mois  ensorte,  neanmoins  que  par  1^  il  ne  sera  fait  aucun  prejudice 
i  la  navigation  des  sujets  pour  les  places  neutres." 

In  December  of  that  year,  the  same  principle  was  more  fully  extended,  in  the  fol- 
lowing additional  articles,  termed,  Articles  d' Amplification  et  Explication : 

3d.  **  Qnemadmodum  in  dictse  conventionis  articulo  3^  conventum  est,  quod  navibus 
ad  serenisomi  et  potentissimi  Dani»  &  Norvegiae  regis  subditos  pertinentibus,  non 
liceat  merces  ullas  serenissimi  &  potentissimi  regis  Magn»  Brittaniae,  aut  CeL  & 
Fnep.  Ordinum  Generalium  Uniti  Belgi  bostibus  proprias,  ex  uno  portu  Gallico 
in  aJium  vehere  &  transferre;  hisce  praesentibus  insuper  declaratur,  dicti  articuli 
yerum  &  genuinum  sensum  esse,  quod  navibus  praedictis,  nisi  mercibus  omnis  generis 
plane  vacusB  fuerint,  nequa  quam  licitum,  erit,  ex  uno  portu  Grallico  in  alium 
navigare  &  tranare,  nisi  eveniat  ut  integrum  navium  istarum  onus  in  uno  porta 
divendi  non  possit,  quo  casu  illis  liberum  erit,  quod  de  onere  hoc  superest,  divendendum 
in  alium  portum  transvebere  &  transportare." 

4ih,  *'  Quod  dicti  3'  articuli  sensus  ulterior  sit  ut  naves  subditorum  serenissimi  & 
potentissimi  regis  Daniae  &  NorvegiaB  in  Galliam  navigatnrad  in  portubus  jurisdictioni 
Imperii  Bomani  aut  partium  bello  prssenti  implicitamm,  subjectis  non  onerentur ;  sed 
ex  portubus  serenissimi  regis  Daniae  &,  Norvegias  extra  imperium,  aut  etiam  mari 
Baltico  recta  versus  portum  deetinatum  in  Gallia  vela  facere  &  cursum  prosequi,  indeque 
recta  etiam  via  reverti  teneantur ;  nee  eundo  vel  redeundo  ad  partium  dictarum  oras 
appellere,  ibidem  morari,  earumque  portus  ingredi  ullo  modo  licebit ;  nisi  vitempestatis 
manifesta  ad  id  fuerint  coactse,  &  in  hoc  casu,  sicut  merces  in  Galliam  vehendas  ibidem 
non  onerare,  ita  nee  ^  Gallia  advectas  ibidem  exonerare  poterunt" 

The  substance  of  this  stipulation  was  continued  in  the  succeeding  war,  as  part  of  the 
general  instructions  to  cruisers,  11th  May,  1706. 

*'  That  Danish  ships  being  furnished  with  necessary  passports,  together  with  the 
authentic  certificates  relating  to  the  oaths  required  by  the  convention  with  Denmark 
the  form  of  which  passport  and  oaths  are  hereunto  annexed ;  and  there  being  no  sus- 
jucion  of  their  having  naval  stores  on  board,  may  pass  freely ;  except  such  ships  have 
not  disposed  of  their  whole  lading  in  the  first  port  of  France  where  they  touched,  but, 
together  with  the  remainder  of  Ibeir  lading,  have  taken  in  other  goods  in  the  first  port 
of  France,  and  are  proceeding  towards  another  place  within  the  territories  of  the 
French  king  with  the  same ;  and  also  except  in  the  cases  before-mentioned."  To  which 
was  added,  as  part  of  the  oath  prescribed  to  be  made  by  Danish  shipmasters,  on  obtain- 
ing their  passports,  the  following  form : 

"  That  the  said  ship  shall  not  carry  any  goods  whatsoever  to  France,  which  were 
taken  in  at  any  places  subject  to  the  empire,  or  to  the  parties  now  in  war ;  nor  shall 
unlade  any  goods,  once  laden  in  France,  in  any  other  port  of  France,  or  in  the  said 
places  subject  to  the  empire,  or  to  the  said  parties  now  in  war,  in  her  return,  if  by 
chance  she  should  be  compelled,  by  stress  of  weather,  to  put  into  such  places." 

15«  ^         , 
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years,  this  court  will  certainly  not  act  upon  the  credit  of  such  decla- 
rations, but  will  adhere  to  its  own  principle,  that  the  carrying  on 
the  coasting  trade  of  the  enemy  with  false  papers,  subjects  the  pro- 
perty to  confiscation. 

It  is  not  to  be  doubted,  I  think,  that  the  original  scheme  of  this 
voyage  was  from  Bordeaux  to  Antwerp ;  and  upon  the  ground  which 
has  been  pressed  in  argument,  the  very  short  stay  in  the  port  of  Emb- 
den.  The  ship  arrived  there  on  the  8th  July,  and  sailed  again  upon 
the  11th,  after  a  stay  of  only  three  days.  But  this  is  not  all ;  for  I 
perceive  that  the  bill  of  lading  is  dated  on  the  9th,  on  the  very  next 
day  after  the  arrival.  Am  I  rash,  then,  in  concluding  from  this  cir- 
cuitistance,  that  the  original  intention  of  the  voyage  was  firom  Bor- 
deaux to  Antwerp  ?  Very  different  is  it  from  the  case,  which  has  been 
cited,  in  which  the  ship  had  been  lying  three  weeks  in  Embden.  That 
material  fact  afforded  time  for  new  speculations,  and  rendered  it  equi- 
vocal at  least,  whether  the  ulterior  voyage,  which  was  afterwards 
pursued,  did  not  spring  from  some  change  of  intention,  which  had 

taken  place  in  the  mind  of  the  owner.     Here,  on  the  contrary, 
[  *  256  ]  it  is  fairly  to  be  presumed,  from  the  hurry  in  *  which  the 

business  was  conducted,  so  as  not  to  leave  time  for  a  new 
charter-party,^  that  the  destination  to  Antwerp  was  the  plan  of  the 
original  voyage ;  as  such,  it  is  to  be  considered,  for  all  purposes  of 
reasonable  construction,  as  a  voyage  from  Bordeaux  to  Antwerp. 

It  is  said,  that  there  has  been  no  fraud  practised ;  that  the  parties 
were  doing  no  more  than  they  might  have  done  in  a  direct  way.  But 
is  it  no  fraud  ?  Is  it  not  rather  a  double  fraud,  to  represent  the  voy- 
age from  Bordeaux  to  have  been  to  Embden,  and  the  voyage  to  Ant- 
werp to  have  been  from  a  neutral  port  ?  Is  the  holding  out  Embden 
as  one  of  the  terms  of  each  voyage,  nothing  to  lull  to  sleep  the  sus- 
picions of  British  cruisers  ?  And  when  I  say  suspicions,  I  mean  legal 
suspicions,  as  to  the  presumption  of  enemies'  property,  and  the  rules 
under  which  that  presumption  would  become  a  subject  of  more  rigor- 
ous investigation.  Deceit  was  practised,  as  to  the  destination ;  and 
I  must  think  a  fraudulent  deceit,  for  the  express  purpose  of  evading 
the  jealousy  and  vigilance,  with  which  a  direct  destination  in  such  a 
trade  would  have  been  considered ;  I  shall,  therefore,  reject  this 
claim. 

The  ship  had  been  restored  by  consent^  but  the  King's  Advocate 


1  The  master  had  said,  <*  that  on  his  arrival  he  was  ordered  to  go  on  under  a  new 
verbal  agreement  as  to  the  freight,  as  there  was  no  time  for  a  regular  charter-party. 
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prayed  tbe  court  to  pronoance  against  the  claim  of  freight  and 
expenses. 

Court.  I  shall  not  do  that,  because  it  is  possible  that  the  owner 
of  the  ship  might  not  be  conusant  of  the  intention  under  which  the 
original  destination  was  continued. 

Freight  and  expenses  given. 


•INSTANCE  COURT.  [•257] 

La  Dame  Cecile,  Barret,  master. 

Febraary  28,  1806. 

Prize  slares,  taken  to  Barbadoes  for  importation,  if  under  the  restriction  of  the  reyenne 

laws  ?     Restored.^ 

This  was  a  case  on  appeal  from  the  Vice- Admiralty  Court  of  Bar- 
badoes, as  to  a  prize  ship  and  cargo  of  slaves,  which  had  been  seized 
by  the  garrison  of  Goree,  who  took  the  usual  examinations,  and  for- 
warded them,  with  the  ship  papers,  to  the  High  Court  of  Admiralty 
for  adjudication,  where  the  ship  and  cargo  were  condemned.  They 
were,  in  the  mean  time,  sold  to  a  British  merchant,  who  sent  them  to 
the  island  of  Barbadoes  for  sale.  On  their  arrival  in  that  port,  a 
seizure  was  made,  and  proceedings  were  instituted  against  the  ship 
and  cargo,  as  imported  into  a  British  island  in  violation  of  the  26th  ^ 
and  29th  ^  Geo.  3,  and  a  sentence  was  pronounced  upon  them. 

In  support  of  the  sentence  of  the  court  below,  the  King^s  Advocate 
and  Arnold  contended  —  That  it  was  a  case  similar  to  The  Eole,*  and 
was,  on  the  same  principle,  subject  to  condemnation,  as  a  breach  of 
the  Navigation  Act,  and  also  of  the  act  ^  passed  for  the  regulations 
of  the  slave  trade,  which  prohibited  British  subjects  from  carrying  on 
that  trade  otherwise  than  under  certain  restrictions  therein  specified, 
and  in  vessels  which  had  been  fitted  out  from  the  ports  of  London, 


1  [Prize  property  is  not  liable  to  forfeitore  under  importation  laws  as  other  property. 
The  Rapid,  1  Gall.  295 ;  The  Liverpool  Hero,  2  Gall.  188,  189.] 

«  C.  60.  «  C.  80.  *  Supra.  *  39  G.  3,  c.  80,  §  89. 
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Liverpool,  or  Bristol ;  that  if  the  breach  of  the  acta  of  parliament 
could,  in  any  case,  be  justified  by  circumstances  of  necessity,  no  such 

excuse  could  be  pretended  in  this  instance,  since  it  would 
[  *  258  ]  *  have  been  an  easy  expedient  for  the  purchasers  to  have 

sent  the  cargo  for  sale  to  some  neutral  island. 

On  the  part  of  the  claimants,  Laurence  and  Swabey  contended  — 
That  the  statutes  under  which  this  ship  and  cargo  had  been  con- 
demned in  the  court  below,  were  meant  only  for  the  regulation  of  the 
ordinary  trade  of  British  merchants,  and  that  they  did  not  apply  to 
cases  of  prize ;  that  the  purchsisers,  in  this  instance,  stood  precisely 
in  the  place  of  the  original  captors,  and  had  interposed  only  for  the 
purpose  of  bringing  the  prize  to  sale,  which  the  captors  themselves, 
being  the  garrison  of  Goree,  were  incapable  of  doing ;  that  in  this 
respect  it  differed  materially  from  the  case  lately  decided,  in  which 
the  property  in  question  was  not  prize  property,  but  only  the  proceeds 
of  prize  which  had  been  acquired  by  the  captors  in  traflSc  on  the 
coast  of  Africa ;  that  with  respect  to  prize  goods,  under  the  Naviga- 
tion Act,^  an  exception  had  always  been  allowed  in  favor  of  captors, 
or  those  purchasing  of  them,  under  the  advice  of  the  law  officers  of 
the  crown.^ 

Judgment. 
Sir  W.  Scott.     This  case  comes  by  appeal  from  the  Vice- Admi- 
ralty Court  of  Barbadoes,  where  the  ship  and  csurgo,  being  undoubt- 
edly a  French  prize,  were  condemned  for  a  breach  of  the  revenue 
laws.     It  appears  that  the  ship  had  been  seized  at  Goree  by  the  gar- 
rison of  that  place,  who  proceeded  to  take  some  short  depositions, 
which  were  transmitted  to  this  court,  and  on  which  condemnation 
has  since  passed  to  the  crown,  as  of  a  prize  taken  by  non-commis- 
sioned persons.     The  ship  and  cargo  were  sold  on  the  coast 
[  *  259  ]  of  Africa  to  the  present  claimant,  who  sent  them  to  *  the  Bri- 
tish market  at  Barbadoes.    On  their  arrival,  the  custom-house 
officer,  looking  only  to  the  fact  of  importation,  proceeded  against 
them  for  a  breach  of  the  revenue  laws,  and  on  that  ground  they  have 
been  condemned,  in  the  usual  proportions,  to  the  crown,  th6  governor, 
and  the  actual  seizor. 

On  appeal,  the  sentence  of  the  court  below  is  not  sustained  on  the 
part  of  the  crown,  but  an  appearance  has  been  given  for  the  governor 
and  the  seizor.     The  offence  alleged  to  have  been  committed  against 


1  Sect.  16.  ^  Beeves  on  Shipping,  p.  254. 
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the  revenue,  is  stated  to  arise  from  an  importation,  contrary  to  the 
26th  ^  and  39th  ^  of  his  present  Majesty,  which  prohibits  the  importa- 
tion of  slaves,  except  in  ships  fitted  out  in  London,  Liverpool,  and 
Bristol.  After  some  fluctuation  of  opinion,  I  am  disposed  to  reverse 
the  sentence  of  the  court  below ;  though,  at  the  same  time,  I  think 
that  the  judge  acted  perfectly  right  on  the  facts  which  were  in  evi- 
dence before  him. 

The  ship  and  cargo  were  seized  by  the  garrison  of  Goree  as  prize. 
The  captors  could  not  bring  them  in  person  to  adjudication,  for  they 
could  not  move  from  their  station ;  and  it  was  impossible  that  such  a 
cargo  could  find  a  market  anywhere  but  in  the  West  Indies.     The 
more  regular  mode  of  proceeding  would  have  been  for  those  who 
purchased,  and  who  may  have  been  considered  to  have  acted  as 
agents  of  the  captors,  to  have  carried  the  vessel  and  cargo  to  Barba- 
does  as  prize  for  adjudication.     If  they  had  gone  there  for  that^  pur- 
pose, no  question  could  have  arisen  respecting  them.     Because,  it 
being  the  case  of  a  prize  ship,  neither  the  Navigation  Act^  nor  the 
Middle  Passage  Act  would,  in  their  ordinary  operation,  apply 
to  it.     But  when  *  the  cause  came  on  before  the  court  below,  [  *  260  ] 
the  vessel  was  in  the  hands  of  other  persons  than  the  cap- 
tors, and .  no  proof  could  be  afforded  that  any  proceedings  of  prize 
had  anywhere  been  instituted. 

It  now  appears,  from  the  records  of  this  court,  that  there  has  been 
a  condemnation*  regularly  obtained  in  this  court,  upon  the  deposi- 
tions and  ship-papers  sent  here,  and  upon  claim  given  for  the  ship 
and  cargo  as  the  property  of  sundry  persons  of  Hamburg,  and  there- 
fore there  is  no  longer  any  ground  to  impute  fraudulent  intention,  or 
any  culpable  irregularity  to  the  captors,  although  they  might,  perhaps, 
have  proceeded  in  a  more  convenient  manner.  The  intention  of 
bringing  the  case  to  adjudication  in  this  court,  could  not  be  known 
to  the  judge  below,  except  by  the  assertion  of  the  parties,  on  which 
alone  he  could  not  judicially  depend.  He  was,  therefore,  fully  justi- 
fied in  pronouncing  the  sentence  which  has  passed. 

But  in  the  way  in  which  I  now  consider  the  transaction,  as  a  con- 
version, preceding  the  condemnation,  indeed,  but  rendered  absolutely 
necessary  for  the  purpose  of  bringing  this  particular  cargo  to  its 
proper  use ;  seeing  that  every  thing  has  been  done  innocently,  and 
without  fraud,  I  am  of  opinion  that  these  goods  are  to  be  considered 
as  prize  goods,  within  the  protection  of  the  law,  and  that  there  has 
been  no  importation  in  contravention  of  the  acts  relied  on,  which  can 


1  C.  60.  «  C.  80,  s.  39.  »  Sect  16.  *  Sept.  10, 1804. 
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properly  be  deemed  a  violation  of  the  law ;  I  shall,  therefore,  decree 
the  property  to  be  restored  to  the  claimants,^  on  payment  of  the  full 
expenses  which  the  seizor  has  incurred. 


[  •261  ]  *  L'Amitie,  Villeneuve. 

Febmaiy  21, 1806. 

Joint  capture.    Claim  on  the  part  of  privateers  to  share  with  king's  ships,  on  what  teimi 

maintainable.^ 

This  was  a  case  of  joint  capture  on  the  claims  of  two  privateers, 
The  Lark  and  General  Coote,  to  share  in  the  prize  made  by  his 
Majesty's  ship  Gannet. 

In  support  of  this  claim  of  joint  capture,  Laurence  and  Swabey. 
This  is  a  claim  advanced  by  two  privateers,  who  were  of  force  and 
size  *  sufficient  to  have  effected  the  actual  capture.  It  is,  therefore, 
materially  distinguished  from  those  cases  in  which  the  court  has  held, 
that  the  act  of  small  vessels  coming  in  sight  of  a  chase,  and  dogging 
a  ship  of  war  which  is  in  pursuit  of  a  prize,  shall  not  entitle  a  priva- 
teer to  share  as  a  constructive  joint  captor.  In  respect  to  The  Lark, 
the  claim  is  founded  on  the  important  fact  of  having  been  previously 
in  chase.  It  is  pleaded,  and  not  denied,  that  she  had  been  in  sight 
of  the  prize  from  between  four  and  five  o'clock,  P.  M.  She  had 
endeavored  to  work  to  the  northward  in  chase,  to  come  up  with  the 
prize.  The  capture  took  place  about  7  P.  M.,  and  it  is  stated  by  one 
'  witness,  Baker,  who  was  on  board  The  Gannet,  having  been  pressed 
from  The  General  Coote,  that  The  Gannet  did  not  make  sail  towards 

the  prize,  in  consequence  of  the  information  received  from 
[  •  262  ]  The  General  Coote,  till  about  •  half  past  five.     It  has  never 

yet  been  decided,  that,  in  such  a  case,  the  mere  intervention 


1  The  ship  and  cargo  of  ihirty-three  slaves  was  claimed  for  Mr.  Powel,  of  Liyerpool, 
and  six  slaves  for  an  officer  of  the  garrison  at  Goree. 

^  [For  cases  as  to  joint  capture,  see  La  Yirginie,  5  C.  Rob.  124 ;  The  Nordstem, 
1  Acton,  128,  note.] 

>  The  force  of  the  several  vessels  was.  The  Grannet,  16  guns,  85  men ;  He  Lark,  36 
tons,  4  three-pounders,  14  men ;  The  Greneral  Coote,  48  tons,  8  three  and  six-pounden^ 
26  men.    The  prize,  2  long  four-pounders,  14  men. 
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of  a  ship  of  war,  making  the  actual  capture,  should  defeat  the  claim 
of  the  privateer.  It  is  not  a  case  of  mere  constructive  assistance, 
but  of  actual  cooperation  of  the  most  unsuspicious  kind,  inasmuch 
as  the  privateer  had  indicated  an  intention,  and  had  exerted  her 
efforts  to  make  the  capture,  when  alone,  and  before  the  king's  ship 
came  in  sight.  The  chase  was  pursued  on  the  part  of  The  Lark,  to 
the  moment  of  the  capture ;  but  it  is  said,  that  she  then  disclaimed 
any  interference,  by  omitting  to  send  out  a  boat,  and  that  she  turned 
about  and  steered  off.  The  court  will  perceive  that  this  conduct  is 
not  to  be  attributed  to  any  intention  of  abandoning  the  prize,  but  to 
a  very  different  reason.  It  is  sworn  that  the  situation  of  The  Lark 
was  such,  at  the  time  of  capture,  as  would  have  brought  her  within 
the  range  of  The  Gannet's  guns  if  she  had  approached,  and  that  when 
the  prize  was  secured,  she  declined  to  interpose  farther,  from  fear  of 
having  her  men  pressed  by  the  king's  ship.  It  is  established  in  evi- 
dence, that  she  had  been  in  chase  before,  that  she  was  in  a  situation 
to  have  made  the  capture  alone,  and  that  her  only  reason  for  not 
coming  up,  at  the  moment  of  seizure,  proceeded  from  another  cause, 
which  will  not  affect  the  right  to  share.  In  no  case  has  it  been  held 
that  a  joint  captor  is  obliged  to  send  ,men  on  board  the  prize.  On 
the  contrary,  there  have  been  cases  in  which  the  court  has  pronounced 
for  the  joint  interest,  notwithstanding  that  no  such  precaution  was 
observed.  In  the  case  of  The  Eendraught,  March  14,  1788, 
that  omission  *  had  occurred,  though  the  claim  of  joint  [  *  263  ] 
capture  was  sustained.^ 

On  the  part  of  the  actual  captor,  the  King's  Advocate  and  Arnold 
adverted  to  the  facts  which  had  been  fully  detailed  in  the  opening, 
and  contended,  that  as  to  The  Greneral  Coote,  that  vessel  had  never 
been  in  chase ;  that  the  pretensions  on  her  part  were  altogether  so 
unfounded  as  to  entitle  the  actual  captor  to  the  costs  of  this  proceed-  , 
ing  on  that  claim.  As  to  The  Lark,  no  fact  of  actual  assistance  was 
shown,  sufficient  to  support  a  claim  on  the  part  of  a  privateer.  If 
any  intention  had  been  entertained  of  attempting  the  actual  capture, 
it  had  been  abandoned  by  The  Lark,  which  had  sailed  away,  and  did 
not  put  in  any  claim  till  her  arrival  in  port,  when  she  heard  that  the 
prize,  which  was  sailing  under  American  colors  at  the  time  of  cap- 
ture, and  might  have  been  relinquished  on  that  account,  was,  in  fact, 
a  French  vessel,  and  a  prize  of  considerable  value.     The  circum- 


1  The  argument  as  to  The  General  Coote  is  here  omitted,  as  the  circumstances  relied 
on  were  of  a  very  remote  bearing,  and  are  noticed  in  the  judgment,  which  pronounces 
against  the  claim  constructed  on  them. 
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stances  relied  on  as  an  excuse  for  this  conduct,  were,  in  some  respect, 
untrue,  and  altogether  insufficient.  No  apprehension  could  have 
been  entertained  from  the  guns  of  The  Gannet,  as  there  was  only  one 
gun-shot  fired,  and  that  fell  above  a  mile  from  The  Lark.  As  to  the 
fear  of  losing  her  men,  it  was,  in  its  nature,  not  an  excuse  that  could 
afibrd  any  justification.     As  long  as  the  policy  of  the  law  recognizes 

the  legality  of  impressing,  a  privateer  is  not  at  liberty  to  set 
[  •  264  ]  •  up  an  apprehension  derived  from  the  legal  liability  of  her 

situation  as  an  excuse  for  not  doing  an  act  which  is  other- 
wise required  of  her.  If  the  privateer  was  at  liberty  to  avoid  the 
occasion  of  falling  in  with  the  king's  ship,  the  parties  must  at  least 
choose  between  the  two  difficulties  —  either  of  incurring  the  risk  to 
which  they  were  by  law  exposed,  or,  if  they  declined  to  come  up,  of 
taking  that  alternative,  with  the  consequences  attending  it  —  among 
the  rest,  with  the  consequence  of  abandoning  their  claim  of  joint 
capture. 

Judgment. 
Sir  W.  Scott.  This  is  a  claim  on  the  part  of  two  privateers  to 
share  in  a  prize  which  is  admitted  to  have  been  actually  taken  by  his 
Majesty's  ship  Gannet.  The  rule  of  law  on  this  subject,  which  has 
been  long  established  in  this  court  and  the  Court  of  Appeals,  in  vari- 
ous cases,  is,  that  it  must  be  shown,  on  the  part  of  privateers,  that 
they  were  constructively  assisting.  The  being  in  sight  is  not  suffi- 
cient, with  respect  to  them,  to  raise  the  presumption  of  cooperation 
in  the  capture.  They  clothe  themselves  with  commissions  of  war 
from  views  of  private  advantage  only.  They  are  not  bound  to  put 
their  commissions  in  use  on  every  discovery  of  an  enemy.  And, 
therefore,  the  law  does  not  presume  in  their  favor,  from  the  mere  cir- 
cumstance of  being  in  sight,  that  they  were  there  with  a  design  of 
contributing  assistance,  and  engaging  in  the  contest  There  must  be 
the  animus  capiendi  demonstrated  by  some  overt  act,  by  some  varia- 
tion of  conduct  which  would  not  have  taken  place  but  with  reference 

to  that  particular  object;  and  if  the  intention  of  acting 
[•265]  against  the  enemy  had  not  been  effectually  *  entertained. 

The  allegation  which  has  been  given  on  the  part  of  The 
General  Coote,  pleads  to  this  effect :  —  "  That  that  vessel  had  before 
taken  a  valuable  prize,  which  she  was  conducting  to  the  port  of  Fal- 
mouth ;  that  she  had  many  prisoners  on  board,  and  that  her  own 
crew  was  much  weakened  by  the  number  of  men  put  on  board  the 
prize ;  that  information  had  been  obtained  from  the  master  of  the 
captured  vessel,  respecting  two  other  French  vessels  that  were  coming 
from  Martinique,  and  that  she  pursued  a  course  which  tended  at  the 
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same  time  to  secure  her  prize,  and  was  understood  to  be  the  track 
in  which  the  French  vessels  were  sailing ;  that  about  three  o'clock, 
P.  M.,  the  privateer  discovered  the  prize,  and  determined  to  speak 
her,  and  accordingly  continued  her  course,  across  which  she  must 
necessarily  pass ;  that,  in  so  doing,  the  master  discovered  an  armed 
brig,  and  was  at  first  ^t  a  loss  to  distinguish  whether  she  was  a  friend 
or  an  enemy ;  that  she  afterwards  proved  to  be  his  Majesty's  ship 
Gannet,  that  the  master  was  required  to  go  on  board ;  but  that  he 
excused  himself,  saying  that  his  crew  was  too  weak  to  man  his  boat, 
but  the  brig  then  sent  a  boat  for  him,  and  carried  him  on  board  ;  that 
he  then  gave  the  captain  of  the  brig  advice  of  the  vessels  that  he  was 
looking  for."  The  allegation  then  goes  on  to  plead  abusive  language 
from  the  captain  of  The  Gannet,  and  that  he  pressed  two  of  the  pri- 
vateer's men,  ^sed  much  brutal  menace  and  threats  to  take  away 
their  prize,  and  that  such  menaces  deterred  the  master  from  pursuing 
his  course,  as  he  should  have  done,  and  by  which  he  should  have 
boarded  the  prize  before  The  Gannet  could  have  come  up. 

Of  this  charge,  there  is  no  proof  whatever.     It  is  said  in     ' 
argument,  as  an  excuse  for  the  want  of  proof,  *  "  that  it  is  [  *  266  ] 
not  easy  to  obtain  evidence  of  a  fact  which  passed  in  con- 
versation only,  and  on  board  the  king's  ship.     Whatever  that  diffi- 
culty may  be,  it  is  perfectly  obvious  that  there  must  be  some  proof 
produced,  and  that  the  court  can  pay  no  attention  to  such  charges 
resting  merely  in  allegation.     The  absence  of  all  direct  proof  is  ren- 
dered more  conspicuous  by  the  want  of  proof  of  any  other  kind, 
respecting  which  the  same  difficulty  could  not  have  occurred.     There 
is  no  mention,  even,  of  any  declaration  that  the  master  made  on 
coming  on  board  his  own  ship,  as  it  might  be  natural  to  expect,  from 
the  just  feelings  of  indignation,  that  he  would  have  complained  of 
the  ill-treatment  which  he  had  received.     The  whole  charge  is  matter 
of  averment  merely,  and  it  is  the  more  material  to  dwell  on  this 
observation,  because  the  allegation  was  admitted  solely  on  the  ground 
of  alleged  misconduct  on  the  part  of  Captain  Bass,  of  The  Gannet. 
If  the  charge  could  have  been  substantiated,  it  appeared  to  the 
court  to  be  improper  that  he  should  take  a  benefit  from  his  own  mis- 
conduct ;  and  it  might  have  given  a  color  to  the  case  very  different 
from  that  which  it  would  otherwise  assume.     But  the  proof  of  this 
averment  totally  fails,  and  the  conduct  of  the  master  of  the  privateer 
leads  me  to  form  a  very  different  conclusion  respecting  it.    All  that  can 
be  advanced,  then,  in  support  of  the  claim  of  The  General  Coote,  in  the 
most  favorable  view  of  the  case,  is,  that  she  had  been  pursuing  her 
course  towards  the  land,  in  the  track  in  which  the  prize  was  afterwards 
taken.     But  where  is  the  chase  ?     There  was  no  crowding  sail,  nor 

VOL.  VI.  16  ^  , 
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any  variation  of  route  from  that  which  would  have  been  pursued  if 

no  chase  had  been  in  contemplation.     There  was  no  overt 
[  •  267  ]  act,  from  which  the  court  can  *  infer  any  intention  towards 

the  prize ;  and  I  therefore  do  not  wonder  that  the  allegation 
should  not  have  pleaded  an  actual  chase.  It  pleads  only,  "  that  the 
master  was  prevented,  by  the  behavior  of  Captain  Bass,  from  going 
on."  I  am  clearly  of  opinion  that  there  is  no  foundation  whatever 
for  a  claim  of  constructive  assistance.  There  is  not  one  movement 
that  would  not  have  taken  place  without  an  animus  capiendi ;  it  is, 
therefore,  quite  impossible  for  me  to  pronounce  for  an  interest  of 
joint  capture  on  such  a  claim.  But  farther,  as  to  costs.  A  charge  of 
misconduct  has  been  alleged,  which  is  not  supported  in  any  manner 
by  proof;  and  I  think  that  it  is  but  reasonable  that  the  party  who 
has  been  put  to  defend  himself  against  such  a  charg^should  be  enti- 
tled to  his  costs. 

The  claim  of  The  Lark  stands  on  a  more  favorable  footing.  That 
vessel  was  on  the  look-out  in  the  Channel,  at  the  commencement  of 
hostilities,  and  it  does  not  appear  that  her  force  had  been  weakened. 
It  is  not  denied,  I  think,  that  she  had  been  in  chase ;  and,  with  respect 
even  to  privateers,  the  act  of  chasing,  if  continued  for  any  length  of 
time,  will  be  sufficient  to  found  a  title  of  joint  capture.  It  will  not 
be  necessary  that  the  joint  chaser  should  actually  board  the  prize ; 
it  will  be  enough  if  there  is  an  animus  persequendi  sufficiently  indi- 
cated by  the  conduct  of  the  vessel,  and  not  discontinued.  Then  the 
only  question  will  be,  whether  The  Lark  had  not  given  up  the 
chase.  For,  if  the  pursuit  is  prematurely  abandoned,  it  certainly 
cannot  be  deemed  a  joint  chase,  at  that  moment,  when  the  interest 
of  capture  is  consummated.     On  this  point,  it  is  certainly  a  matter 

of  no  small  difficulty,  surrounded  on  all  sides  by  releasing 
[  •  268  ]  witnesses,  to  fix  the  moment  *  of  discontinuance,  and  to  say 

whether  it  was  at  4he  time  of  capture,  or  before.  Under 
this  embarrassment,  I  find  some  satisfaction  in  turning  to  the  evi- 
dence of  one  witness.  Baker,  on  whose  testimony  I  think  I  can  rely 
with  more  confidence,  as  he  is  a  man  who  had  been  impressed  from 
The  General  Coote,  and  was,  at  the  time  of  the  capture,  on  board 
The  Gannet.  His  interest  must  be  diminished  by  the  admission  of 
the  claim ;  yet,  he  states  in  his  depositions  "  that  The  Lark  was  in 
chase  at  the  time  of  capture,  and  had  been  in  chase  before  ;  that  her 
boat  might  have  come  up  at  the  same  time  with  the  boat  of  The 
Gannet,  and  that  she  would  have  been  able  to  have  made  the  cap- 
ture." In  a  case  which  turns  on  a  point  of  considerable  nicety,  where 
the  chase  is  admitted,  and  the  only  question  is  whether  the  pursuit 
had  not  been  discontinued,  evidence  of  this  kind  is  of  more  import- 
ance. 
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But  it  is  objected,  that  there  was  do  suggestion  of  interest  set  up 
at  the  time,  and  it  is  said  that  a  boat  should  have  been  sent  on 
board.  It  might,  for  many  purposes,  be  a  measure  of  proper  precau- 
tion, and  of  great  convenience,  and  the  want  of  it  in  this  instance 
seems  to  have  produced  ail  the  obscurity  in  which  the  claim  is 
involved.  At  the  same  time,  I  do  not  know  that  it  has  been  held  to 
be  a  necessary  ingredient  in  a  title  of  constructive  assistance,  that  a 
person  should  be  sent  on  board,  and  a  claim  asserted  immediately. 
I  believe  there  have  been  many  claims  sustained,  notwithstanding 
such  an  omission.  It  must  be  acknowledged,  however,  to  be  a  mea- 
sure of  great  convenience  in  all  cases ;  and  if  the  precaution  had 
been  observed  here,  the  fact  of  joint  chasing  would,  in  all 
probability,  not  have  been  denied.  I  am  of  opinion  *  that  [  *  269  ] 
the  justice  of  the  case  between  the  parties  will  "be,  on  a  view 
of  the  whole  evidence,  to  give  the  turn  of  the  scale  in  favor  of  the 
claim  of  joint  interest;  but  at  the  same  time  to  direct  that  so  much 
of  the  prize  shall  be  first  deducted  as  is  equivalent  to  the  expenses  to 
which  the  actual  captor  has  been  put,  by  the  privateer's  omission  to 
assert  an  interest  at  the  time  of  capture.^ 


Vrow  Anna  Catharina,  Mahts, 

March  20, 1806. 

Freight  to  captors,  on  suggestion  of  a  beneficial  and  privileged  sale  in  this  country,  not 

giren. 

This  was  a  case  on  the  demand  of  the  captors,  to  have  freight 
allowed  to  them  for  the  cargo,  or  part  of  the  csurgo  of  coffee  claimed 


1  In  this  case,  on  the  reading  of  the  evidence,  the  King's  Advocate  objected  to  the 
evidence  of  Russell,  who,  in  his  answer  to  the  sixth  interrogatory,  had  said,  "  that  he 
cannot  say  he  is  not  interested,  inasmuch  as  he  conceives  he  will  be  entitled  to  share  if 
she  is  pronounced  a  joint  captor,  though  he  has  signed  a  release." 

Court.  I  have  always  understood  the  distinction  in  this  court  to  be,  that  if  the  wit- 
ness says  only  that  he  expects  to  receive  from  the  bounty  of  the  captor,  he  is  not 
incompetent,  whatever  deduction  of  credit  he  may  be  exposed  to  by  that  circumstance. 
But  if  he  thinks  himself  entitled  in  law,  he  acts  under  an  impression  of  interest  wluch 
renders  him  incompetent,  however  erroneous  that  opinion  may  be. 

So  ruled  as  to  the  expectation  from  bounty,  in  the  case  of  The  Sans  Joee. 
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for  merchants  of  Hambarg,  and  restored  to  them,  and  afterwards  sold 
in  this  country,  mider  a  license  from  his  Majesty's  government 

*  On  the  part  of  the  captors,  Arnold  and  Swabey  cou- 
[  •  270  ]  tended  —  That  the  case  was  distinguished  from  *  the 
general  rule,  by  this  circumstance,  that  the  claimants  had 
adopted  this  country  as  the  virtual  port  of  destination,  by  the  special 
application  which  had  been  made  for  permission  to  sell  here.  That 
it  was  in  that  respect  a  case  analogous  to  The  Diana,  Ranke,^  in 
which  a  distinction  had  been  allowed  from  the  ordinary  rule  of  law, 
on  the  ground  of  the  intention  of  the  proprietor  to  elect  the  markets 
of  this  country  sis  the  place  of  actual  destination ;  that  the  contract 
under  the  charter-party  for  a  voyage  from  Batavia  to  Holland  was  in 
substance  completed  by  this  election  to  the  advantage  of  the  owners, 
and  as  the  vessel  would  come  into  the  hands  of  captors,  deteriorated 
by  the  wear  and  tear  of  so  long  a  voyage  in  the  service  of  the  cargo, 
it  was  but  reasonable  that  the  captors  should  receive  some  compen- 
sation from  the  owners  of  the  cargo. 

On  the  part  of  the  claimants,  the  Kingfs  Advocate  and  Laurence 
adverted  to  the  general  principle  that  had  been  so  repeatedly  acted 
upon,  and  denied  that  there  was  any  reason  to  distinguish  this  case 
from  the  general  rule.  With  respect  to  the  accidental  circumstance 
of  a  sale  in  this  country,  it  was  not  more  than  usually  took  place  in 
the  disposal  of  goods  which  had  missed  their  original  market  in  con- 
sequence of  being  brought  in.  In  Mr.  Constant's  case,  he  not  only 
brought  the  goods  to  sale  here,  but  settled  in  London  as  a  merchant 
of  this  country,  yet  freight  was  not  decreed.  In  the  present  case  the 
demand  was  out  of  time,  as  the  cause  had  been  removed  into  the  Su- 
perior Court,  by  appeal,  and  had  been  there  finally  disposed  of,  with- 
out any  reservation  of  this  question. 

[  •  271  ]  *  On  the  part  of  the  captors,  Arnold  replied  —  That  the  ob- 
jection as  to  time  could  not  be  pressed  against  the  demand ; 
since  the  application  had  been  made  in  the  Court  of  Appeal,  where 
the  answer  given  was,  that  the  case  was  concluded  there,  and  remit- 
ted, and  that  the  application  must  now  be  made  in  the  Court  of 
Admiralty. 


1  Vd.  y.  67. 
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Judgment. 

Sir  W.  Scott.  The  Lords  having  permitted  this  application  to 
be  brought  here,  I  shall  not  enter  into  the  question  of  jurisdiction, 
but  take  it  as  granted,  that  the  jurisdiction  of  the  court  is  well 
founded.  The  claim  is  given  for  the  freight  of  goods  captured  on  a 
voyage  from  Batavia  to  Amsterdam,  and  carried  to  Liverpool,  where 
they  have  been  restored  and  finally  sold,  under  the  permission  of  a 
license ;  and  the  demand  is  founded  on  a  suggestion  that  they  have 
been  sold  advantageously  for  the  claimants  in  this  country,  and  at 
their  particular  request 

The  general  rule  is  well  known,  being  founded  on  very  ancient 
principles  of  law,  that  whenever  the  captor  brings  the  goods  to  the 
port  of  actual  destination,  he  shall  be  entitled  to  the  freight,  on  the 
ground  that  the  contract  has  been  fulfilled  ;  but  that  in  all  other  cases 
freight  shall  not  be  due,  although  the  ship  may  have  performed  a 
very  large  part  of  her  intended  v^oyage,  and  so  large  a  portion  as  to 
raise  at  first  sight  an  appearance  of  hardship  and  injustice  in  the 
refusal  of  freight,  and  to  suggest  a  doubt  whether  it  might  not  be  a 
better  rule  to  allow  a  proportion  of  freight  pro  raid  itineris  peracti. 
But  I  am  very  certain  that  such  a  rule,  if  fully  considered,  would  be 
found  to  be  productive  of  much  practical  injustice,  and 
*  would  lead  to  endless  litigation,  and  uncertainty,  in  the  [  *  272  ] 
discussion  of  the  particular  circumstances  that  would  be 
relied  on  in  every  case.  The  ancient  rule  of  practice,  therefore,  is 
one  to  which  the  court  may  be  allowed  to  adhere  with  much  rational 
bigotry.  The  only  exception  which  has  been  admitted  in  this  court 
is  that  of  the  Dutch  ships,  in  which  the  claimants,  being  British  sub- 
jects, who  were  deeply  engaged  in  bringing  their  eflfects  from  the 
Dutch  islands,  had  made  an  affidavit,  for  the  purpose  of  fortifying 
their  claims,  that  it  was  their  original  wish  and  intention  that  the 
property  should  have  been  brought  to  this  country,  but  that  they  had 
been  compelled,  by  the  policy  of  Holland,  to  accept  a  consignment  to 
Dutch  ports.  In  these  cases  the  court  did  not  look  so  much  to  the 
advantage  that  the  claimant  had  derived,  though  there  might  be  rea- 
son to  presume  that  the  destination  was  not  disadvantageous,  as  that 
the  delivery  was  made  ultimately  in  the  port  of  their  original  elec- 
tion. In  Mr.  Constant's  case,  there  was  no  original  intention  to  sell 
the  goods  here,  but  they  were  afterwards  sold ;  and  though  he  had 
himself  fixed  his  residence  in  this  country,  the  Court  of  Appeal  did 
not  think  that  circumstance  sufficient  to  vary  the  application  of  the 
general  rule. 

In  the  present  case  there  was  no  original  wish  to  sell  in  this 
country.     The  cargo  was  brought  in  by  force  to  Liverpool,  and  after 
16* 
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restitution  the  claimants  elected  to  sell  there,  combining  many  con- 
siderations of  farther  difficolty  and  expense  in  hiring  other  vessels  to 
carry  it  on  to  Holland.     The  possible  advantage  or  disadvantage  of 
such  an  interruption  of  the  original  voyage,  is  but  an  acci- 
[  •  273  ]  dental  circumstance  to  which  the  •  court  will  but  slightly 
attend.     It  would  introduce  a  labyrinth  of  minute  consider- 
ations, through  which  the  court  could  not  ^nd  its  way.     Sometimes 
the  advantage  would  be  on  the  side  of  the  vessel,  and  sometimes  on 
that  of  the  cargo.    I  see  no  sufficient  ground  of  distinction  to  support 
this  demand,  and  therefore  I  reject  the  prayer. 


Gaoe,  Mitchell,  master. 

April  16,  1806. 

Prise  Act.    Construction ;  rate  of  salyage  on  recapture,  if  binding  in  cases  of  ships  aban- 
doned bj  the  onem J. 

This  was  a  question  on  the  recovery  of  a  British  vessel,  with  a 
cargo  of  timber,  &c.,*  which  had  been  captured  by  a  French  priva- 
teer, but  was  found  abandoned  at  sea,  with  a  fire  burning  in  her 
cabin,  by  The  Kite  sloop. 

On  the  part  of  the  recapture,  the  King^s  Advocate  contended— 
That  it  was  not  merely  a  case  of  salvage  on  recapture,  but  that  it 
approached  rather  to  the  nature  of  derelict,  as  the  vessel  was  aban* 
doned,  and  left  at  the  peril  of  perishing  by  fire,  as  well  as  by  the 
waves.  That  in  such  a  case  the  court  would  not  consider  itself  re- 
stricted to  the  rate  of  salvage  prescribed  by  the  Prize  Act,  but  would 
allow  a  larger  reward  as  it  considered  itself  at  liberty  to  do  in  a  pre- 
ceding case.* 

On  the  part  of  the  British  owner,  Swabey  contended -» That  it 

was  to  be  considered  only  as  a  case  of  salvage  on  recapture ; 

[  •  274  ]  that  although  it  was  not  stated  •  explicitly  that  the  enemy 

were  seen  to  abandon  the  vessel,  there  were  circumstances 


1  Value  of  ship  and  cargo  as  adniitted,  1,002(.  10s. 
'  John  and  Jane,  stipro,  vol.  4,  p.  316. 
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to  show  that  to  have  been  the  fact,  as  she  was  in  company  with  an  * 
enemy's  sloop,  when  The  Kite  gave  chase.     It  was  to  be  considered, 
therefore,  as  a  case  of  comjpulsory  abandonment  by  the  enemy,  and,  as 
such,  agreeable  to  what  nas  been  decided  in  other  cases,  the  salvor 
would  be  entitled  only  to  his  reward  under  the  Prize  Act 

Court.  What  I  shall  do  at  present  will  be  to  pronounce  for  the 
rate  of  salvage  due  under  the  act,  since  the  salvors  are  unquestionably 
entitled  to  that  If,  on  farther  information,  it  can  be  shown  to  be 
distinguishable  from  other  cases  of  recapture,  I  shall  permit  that 
question  to  come  on  again.  If  the  case  had  rested  upon  the 
depositions  alone,  it  would  have  become  the  appearance  of  a  case  of 
derelict,  because  there  is  in  them  no  mention  of  recapture.  But  the 
affidavit  of  the  officer  who  brings  in  the  papers,  describes  it  as  a  re- 
capture, and  in  that  view  the  recaptors  will  not  be  entitled  to  more 
than  the  war  salvage. 

July  14, 1807.     This  cause  came  before  the  court  again  on  the  affi- 
davit of  the  master  of  The  Gage,  made  at  Verdun,  he  being  then  a 
prisoner  in  France.     The  affidavit  stated  only  that  his  vessel  had 
been  captured,  and  tliat  he  had  been  taken  on  board  the  French  pri- 
vateer, and  carried  into  Calais.     It  did  not  fix  the  time  of  abandon- 
ment, or  establish  the  fact,  >yhether  the  enemy  were  on  board  when 
the  British  cruiser  was  first  descried,  so  as  to  show  that  the  prize  bad 
been  abandoned  on  that  account     Ou  the  contrary,  in  a 
letter  from  him  of  the  21st  February,  1806,  exhibited  'on  [*275] 
the  former  hearing,  he  appeared  to  have  been  altogether 
ignorant  of  the  fate  of  his  vessel,  stating,  "  I  was  taken  on  the  24th 
February  by  a  lugger,  but  I  believe  The  Gage  was  retaken,  and  car- 
ried into  Dover,  but  I  cannot  tell."     Under  these  circumstances,  the 
court  held  the  case  not  to  fall  under  the  restrictions  of  the  Prize  Act, 
and  allowed  a  salvage  of  one  fourth.^ 


1  So  in  the  case  of  The  Lambton,  29t1i  October,  1807,  whicli  was  a  case  of  a  small 
British  ship  of  one  hundred  tons,  found  at  sea  by  his  Majesty's  ship  Resbtance,  with- 
out any  cargo  on  board,  and  claimed  on  salvage  as  recaptured. 

The  officer  belonging  to  The  Resistance,  the  only  witness  examined,  had  said,  "  that 
the  ship  was  found  without  any  person  on  board ;  Uiat  there  was  a  lugger  to  windward* 
which  appeared  to  be  a  French  privateer,  and  by  which  he  believed  she  might  have 
been  captured."  Tl^e  court  observed,  that  this  representation  had  been  given  with 
great  fairness,  but  that  it  did  not  amount  to  proof  of  the  actual  capture,  and  abandon- 
ment in  the  nature  of  a  recapture ;  that  the  fact  might  not  be  so ;  and  that  under  the 
inclination  which  the  court  felt  to  extend  the  benefit  of  salvage  in  cases  not  restricted 
by  the  act  of  parliament,  it  should  decree  one  fourth. 
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The  Washington,  Williamson.^ 

April  18,  1806. 
Instnictions.    Interpretation  of  the  term  convenient  port    Damages  pronounced. 

This  was  a  case  on  a  demand  for  costs  and  damages  against  the 
captors,  for  losses  sustained  by  the  ship  being  carried  to  Jersey,  a 
place,  as  suggested,  not  fit  for  the  reception  of  vessels  of  that  burden. 

Judgment, 

Sir  W.  Scott.     This  is  a  question  of  damage  sustained 

[  •  276  ]  by  a  vessel  coming  from  Monte  Video  to  London,  *  as  it 
turned  out,  with  a  large  cargo,  documented  generally  as 
belonging  to  persons  in  America,  but  of  which  a  considerable  part 
has  been  claimed  for  merchants  in  London.  The  vessel  had  sailed 
from  the  colony  of  the  enemy  after  hostilities.  Considering  the  gene- 
ral circumstances  of  the  case,  therefore,  and  that  the  property  did  not 
clearly  appear,  I  am  of  opinion  that  the  captors  were  justified  in  the 
act  of  seizure,  and  that  it  was  not  an  unreasonable  curiosity,  on  their 
part,  to  bring  the  question  of  property  to  judicial  investigation,  and 
to  take  the  benefit  of  any  question  of  law  that  might  arise  out  of  the 
facts.  The  original  seizure,  therefore,  was  in  my  opinion  justifiable, 
and  the  question  for  the  consideration  of  the  court  now  is,  whether 
the  vessel  has  been  so  treated  in  the  custody  of  the  captors,  as  to 
exonerate  them  from  subsequent  responsibility. 

The  first  duty  of  captors  according  to  the  instructions,  is,  to  bring 
their  prize  "  to  some  convenient  port"  Convenient  is  a  large  and 
general  term,  leaving  a  certain  latitude  of  discretion,  but  a  discretion 
to  be  cautiously  exercised,  and  with  reference  to  the  view  which  the 
crown  itself  must  be  supposed  to  have  entertained  in  issuing  the 
instructions.  Conveniences  are  of  different  kinds,  some  of  a  slighter 
nature,  others  almost  indispensable.  Among  the  most  important 
must  be  considered  that  of  bringing  a  vessel  to  a  port  where  she  may 
lie  in  safety,  since  that  cannot  unquestionably  be  deemed  a  conve- 
nient port,  which  does  not  afford  security  and  protection  to  the  pro- 
perty that  is  brought  in.  An  open  road,  for  instance,  where  the  ship 
may  be  occasionally  exposed  to  the  weather,  cannot  be  a  place 

[  ■  277  ]  of  security.    It  is,  therefore,  quite  impossible  *  that  it  should 

1  [See  The  Joffrow  Catharina,  5  C.  Bob.  148.] 

Digitized  by  VjOOQIC 


HIGH  COURT   OF  ADMIRALTY.  278 

The  Washington.    6  C.  Rob. 

be  considered   as  a  convenient  port  for  the   preservation  of  pro- 
perty. 

Another  material  ingredient  of  convenience  will  be,  that  the  port 
shall  be  of  sufficient  capacity  to  admit  vessels  to  enter  without 
unloading  their  cargoes,  since  it  is  the  intention  of  the  legislature 
that  bulk  shall  not  be  broken.  If  there  is  not  depth  of  water  to  allow 
Vessels  to  lie  without  taking  out  the  cargo,  "  non  erit  his  locus ; "  since  ^ 
captors  are  not  to  meddle  with  the  cargo  in  any  manner,  without  the 
authority  of  the  court,  which  cannot  be  exercised  until  the  vessel  has 
been  brought  into  port. 

It  is  also  highly  desirable  that  the  port  should  be  a  place  which 
holds  ready  communication  with  the  tribunals  which  have  to  decide 
on  questions  arising  out  of  the  capture ;  that  the  parties  may  have 
access  to  advice,  and  may  be  enabled  to  obtain  the  necessary  informa- 
tion, and  that  the  directions  of  the  Court  of  Admiralty  may  be  carried 
into  effect  with  despatch.  For  all  these  purposes  it  cannot  be  sup- 
posed that  Shetland,  for  instance,  or  St.  Kilda,  could  be  deemed  con- 
venient ports  for  vessels  that  have  to  wait  for  adjudication  in  the 
Admiralty  Court  of  England.  These  are  the  leading  points  of  con- 
sideration, and  may  be  deemed  indispensable. 

On  the  other  hand,  there  may  be  conveniences  of  a  subordinate 
nature,  in  favor  of  the  captor,  which  may  be  also  very  deserving  of 
attention  when  they  do  not  interfere  with  those  of  higher  moment. 
For  instance,  that  owners  of  privateers  may  elect  their  own  port,  is 
but  a  reasonable  advantage  in  itself,  when  kept  within  proper  limits, 
and  not  suffered  to  predominate  over  the  interests  of  other 
persons,  and  *  more  especially  over  those  general  purposes  of  [  *  278  ] 
public  justice  to  which  the  court  is  principally  bound  to 
attend.  The  privilege  of  electing  their  own  ports,  is  a  convenience, 
which  may  be  allowed  ceteris  paribus;  and  it  is  one  in  which  the 
court  will  be  disposed  to  support  them,  when  it  does  not  become  the 
cause  of  greater  inconvenience  to  others.  But  the  just  limits  of  this 
personal  accommodation  are  to  be  distinctly  observed ;  it  is  not  an 
object  to  be  pursued  indiscriminately,  for  the  mere  profit  of  agency 
and  commission,  in  neglect  of  other  considerations  of  higher  or  more 
general  importance. 

In  the  present  case,  the  port  to  which  the  vessel  was  carried,  which 
was  that  of  Jersey,  is  not  altogether  without  objection,  arising  from  a 
want  of  opportunity  of  intercourse  with  this  court,  which  renders  it, 
in  that  respect,  not  so  convenient  for  the  general  despatch  of  business 
as  the  out-ports  of  this  kingdom.  That  inconvenience,  however,  if 
not  increased  by  farther  neglect  of  due  diligence  and  attention  to  the 
general  interests  concerned,  is  not  so  great  as  to  induce  the  court  to 
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overrule  the  indulgence  which  has  usually  been  granted  to  the  priva- 
teers of  that  island,  and  the  neighboring  islands,  of  carrying  their 
prizes  to  their  own  ports.  They  are  places  of  great  martial  enter- 
prise, and  of  important  service  to  the  state,  from  their  local  advan- 
tages, and  from  their  exertions  in  time  of  war.  The  privateers  of 
these  islands  have  in  practice  been  always  permitted  to  carry  their 
prizes  to  their  own  ports,  and,  therefore,  it  is  not  to  be  said,  generally, 
that  it  is  not  a  proper  exercise  of  the  discretion  reposed  in  them,  or 
that  they  should  be  compelled  in  all  cases  to  bring  their  prizes  into 

the  ports  of  this  country. 
[  •  279  ]  •  But  there  is  enough,  on  the  captor's  own  showing,  to 
convince  the  court  that  the  port  of  Jersey  was,  on  other 
grounds,  an  improper  port  for  a  vessel  of  this  description.  It  was  a 
vessel  of  900  tons,  of  a  burthen  beyond  what  that  port  was  capable 
of  receiving.  It  must  have  been  obvious,  that  such  a  vessel  ought 
not  to  have  been  carried  there,  or  at  least  that  she  should  not  have 
been  detained  there,  in  opposition  to  the  request  so  repeatedly  made 
for  her  removal.  She  might  have  been  taken  to  some  port  of  Eng- 
land, or,  what  would  have  been  most  proper,  on  the  information 
which  was  received,  she  might  have  been  sent  to  London,  which  has 
turned  out  to  be  the  place  of  her  actual  destination.  I  do  not  say 
that  a  privateer  is  bound  to  rest  entirely  on  the  veracity  of  the  neutral 
master,  because,  if  ships  were  to  be  released  immediately,  on  the  good 
faith  of  such  representations,  I  am  persuaded  the  sanctity  of  that 
faith  would  be  very  frequently  violated.  But  the  assertion  of  the 
actual  destination  to  London,  might  at  least  have  suggested  to  the 
captors  the  propriety  of  making  inquiries  by  their  correspondents  in 
London  ;  and  if  by  writing  to  London  they  had  ascertained  the  truth 
of  the  asserted  destination,  it  would  have  been  expedient  then  to  have 
acquiesced  in  the  removal,  on  a  just  view  of  the  convenience  of  all 
parties.  For  if  such  a  state  of  facts  had  been  presented  to  the  notice 
of  the  court,  it  would  undoubtedly  have  held  itself  bound  to  order 
the  removal,  for  the  general  benefit  of  the  property  concerned. 

This  ship,  which  I  have  said  was  not  improperly  seized,  was  car- 
ried to  the  port  of  Jersey,  and  the  description  which  is  given 
[  •  280  ]  of  that  port  is,  "  that  it  is  *  an  open  road,  rather  than  a  port, 
and  that  if  it  comes  on  to  blow  hard,  or  a  strong  spring  tide, 
there  is  not  safe  riding  there,  the  cables  must  be  damaged,  or  the 
vessel  will  take  the  ground."     It  is  perfectly  clear  then,  that  an  open 
road  could  not  be  a  proper  or  convenient  port  for  a  vessel  of  this 
description.     The  master  had  originally  entered  his  protest  against  it, 
and  had  represented  all  the  circumstances  relating  to  the  ship,  in  a 
letter  which  appears  to  be  a  well  considered  letter,  and  in  which  he 
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strongly  presses  upon  the  captors  the  inconvenience  and  danger  of 
suffering  the  vessel  to  lie  there,  in  a  port  that  was  not  a  place  of 
safety.  So  the  fact  has  turned  out.  The  captors  themselves  have 
brought  in  an  affidavit  of  their  pilots,  and  of  their  own  surveyors,  to 
show  that  the  vessel  was  not  lying  in  a  place  of  safety.  But  the 
inference  which  they  drew  from  this  representation  of  the  port,  is  one 
in  which  the  court  will  find  it  very  difficult  to  concur  with  them, 
namely,  "  that  it  was  necessary  that  the  vessel  should  be  taken  into 
the  inner  port,  and  for  that  purpose  that  she  should  be  lightened  and 
unloaded."  On  their  own  statement,  the  port  was  not  answerable  to 
the  requisite  which  I  have  already  pointed  out,  that  it  should  be  capa- 
cious enough  to  receive  the  prize,  without  breaking  bulk.  The  con- 
clusion to  which  they  ought  to  have  come  was,  not  that  the  vessel 
should  be  taken  into  the  inner  port  by  first  breaking  bulk,  but  that  she 
should  have  been  sent  to  some  other  port,  more  fit  for  the  reception 
of  such  a  vessel. 

They  proceeded  to  unliver  the  cargo.     Before  the  unlivery  took 
place,  they  had  received  credible  information  that  the  vessel 
was  really  destined  to  London,  *  because,  before  it  was  com-  [  *  281  ] 
menced,  the  master  had  requested  them  to  wait  till  the 
packet  arrived,  as  he  understood  that  some  negotiation  was  going  on. 
At  that  time,  then,  there  was  a  reasonable  call  upon  the  captors  to 
carry  the  vessel  to  some  more  proper  port.     They  were  not  justified 
in  inferring  "  that  she  must  be  carried  into  the  inner  port,"  and  for 
that  purpose  "  that  she  must  be  previously  unloaded."     I  am  clearly 
of  opinion,  therefore,  that  in  this  they  have  done  what  they  ought  not 
to  have  done,  and  that  there  is  cause  of  damage,  to  be  referred  to  the 
registrar  and  merchants  on  these  points. 

Some  other  grounds  of  complaint  have  been  alleged  against  the 
captors,  as  charges  of  damage  occasioned  by  the  loss  of  some  of  the 
crew  who  have  deserted,  and  others  who  have  been  impressed.  These 
are  consequences  which  are  in  no  manner  connected  with  the  act  of 
carrying  the  ship  to  Jersey.  They  might  have  happened  on  her  pas- 
sage up  the  Channel,  or  in  any  other  port.  If  an  American  vessel 
has  British  seamen  on  board,  they  will  be  liable  to  be  taken  out.  It 
is  also  a  probable  consequence  that  they  will  withdraw  themselves ; 
but  these  are  inconveniences  which  have  no  necessary  connection 
with  the  act  of  canying  the  vessel  to  Jersey.  I  shall,  therefore,  dis- 
miss these  complaints.  On  the  other  parts  of  the  case,  I  wish  to 
repeat,  that  it  must  not  be  considered  as  an  improper  act  of  discretion 
to  carry  prize-vessels  to  the  ports  of  Guernsey  and  Jersey ;  but  they 
must  be  such  vessels  as  are  not  unfit  to  be  received  there  with  suit- 
able accommodations.     It  turns  out,  in  this  case,  that  it  would  have 
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been  infinitely  more  beneficial  to  all  parties,  captors  as  well  as  claim- 
ants, that  the  vessel  should  have  been  brought  to  some  port  of 
[  •  282  ]  this  kingdom,  or,  under  •the  circumstances,  to  London.  From 
the  neglect  of  due  precaution  in  this  respect,  loss  has  been 

sustained;  and,  therefore,  I  shall  refer  the  question  of  damage  to 

the  registrar  and  merchants  under  the  observations  which  I  have 

made. 


The  Maria  Francoise,  Le  Bourch,  master. 

March  20  and  April  22,  1806. 

Droits  of  admiralty.    Order  of  Coancil,  6th  March,  1665.    Construction  —  as  to  term  acci- 
dent, in  respect  to  the  cause  of  coming  in. 

This  was  a  question  of  droits  of  admiralty,  as  to  a  French  ship, 
which  had  sailed  from  Europe  to  the  Isle  of  France  prior  to  the  decla- 
ration of  hostilities  in  March,  1803,  and  had  been  captured  off  Pondi- 
cherry,  by  The  Fox,  cutter,  and  carried  to  Negapatam,  but  had  been 
released  from  capture  there,  by  an  order  from  the  English  admiral  of 
the  station  in  those  seas,  and  was  lying  in  the  road  of  Negapatam, 
when  a  second  seizure  was  made,  7th  of  September,  1803,  on  the  part 
of  his  Majesty's  ship  Sheerness,  who  brought  the  prize  to  England, 
and  proceeded  to  adjudication.  On  these  facts  appearing  in  the 
depositions,  a  claim  was  directed  to  be  interposed,  on  the  part  of  the 
admiralty,  as  for  a  droit  of  admiralty,  seized  in  port  subsequent  to 
hostilities. 

On  the  part  of  the  captor,  the  King^s  Advocate  and  Biobinson  — 
This  ship  was  seized  by  his  Majesty's  ship  The  Sheerness,  at  Nega- 
patam.    The  place  of  capture  is  represented  by  one  of  the  witnesses  to 

have  been  in  the  port,  but  that  is  not  to  be  taken  as  conveying 
[  •  283  ]  any  precise  description  of  the  nature  of  *  the  place.     It  is 

merely  meant  to  represent  the  ship  as  lying  at  anchor  oflF  that 
town,  or  as  it  is  expressed  by  another  witness,  "  in  the  port,  and  at 
anchor ; "  that  is,  at  anchor  off  Negapatam.  It  may  be  material  that 
this  fact  should  not  be  misunderstood;  because,  from  the  general 
description  given  of  that  coast,  it  appears  to  be  nothing  more  than 
an  open  road,  or  mere  anchorage  ground,  which  extends  for  above 
two  hundred  miles  along  the  coast  of  Coromandel.     Of  such  a  place 
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it  may  be  a  question,  on  the  authority  of  what  fell  from  the  court  on 
a  former  case,^  respecting  a  mere  anchorage  ground  off  St.  Marcou, 
how  far  it  would  be  sufficient  to  sustain  the  claim  of  the  Lord  High 
Admiral,  so  as  to  constitute  a  capture  in  port.  There  may  not  be 
any  port  there,  in  such  a  sense  as  will  support  rights  of  that  nature. 
It  is  not  necessary  that  there  should.  When  those  rights  were  first 
created,  they  referred  to  ports  of  a  more  distinct  character,  where  the 
rights  and  duties  of  the  Lord  High  Admiral  were  officially  exercised. 
In  such  a  place  as  this  he  could  have  had  no  representative  to  enforce 
his  rights,  nor  any  duties  to  perform.  It  is  submitted,  therefore,  on 
this  point,  that  the  mere  relation  which  a  ship  bears  to  a  town  by 
anchoring  in  an  adjoining  roadstead,  will  not  answer  the  terms  of 
the  order  in  council,  so  as  to  make  such  a  vessel  liable  to  be  consi- 
dered as  seized  in  port.  It  may  be  a  farther  question,  also,  whether 
the  character  of  that  settlement  is  such  as  to  entitle  the  admiral  to 
any  rights.  -  The  order  of  the  council,  6th  March,  1665,  spoke  only, 
in  the  first  instance,  "  of  ports  of  his  Majesty's  kingdoms  of 
•  England  and  Ireland."  2  By  a  subsequent  order,  24th  [  *  284  ] 
March,  1667-8,  the  same  privileges  were  declared  to  extend 
"to  all  ports  within  the  limits  of  his  royal  highness's  commission  of 
Lord  High  Admiral  of  England,  and  of  Admiral  of  his  Majesty's 
foreign  plantations."  Can  it  it  be  said,  that  the  mere  mercantile  set- 
tlement of  the  East  India  Company  at  Negapatam  will  answer  this 
description  ?  The  rights  of  territory  have  never  been  conveyed.  It 
is,  therefore,  on  this  ground  also  a  place  in  which  no  rights  can  accrue 
to  the  Lord  High  Admiral  under  the  terms  of  the  order.  But  there  is 
a  third  question,  of  more  importance  than  either  of  the  preceding, 
and  one  that  may,  perhaps,  render  it  unnecessary  that  they  should 
be  pressed  to  any  determination.     The   order  of  council  of   6th 


1  Rebecca,  Thompson,  1  Adm.  Rep.  233. 

*  It  appears,  also,  that  there  had  been  a  previous  order  of  council,  December  14, 
1664,  "  about  ten  weeks  before  the  declaration  of  the  war,  respecting  ships  driven  in 
by  storm,  or  seized  by  non-commissioned  persons,  and  taken  into  the  possession  of  the 
officer  of  the  customs,  to  whom  all  prizes  were  then  committed ;  by  which  order  the 
king  was  pleased  to  direct,  that  the  ships  brought  in  by  these  accidents,  should  be 
restored  to  his  royal  highness,  and  to  declare  that  they  belonged  to  him  as  bona  tntmt- 
corum^  by  virtue  of  his  patent ;  directing  those  officers  to  meddle  with  those  ships  only 
as  his  Majesty's  ships  should  bring  in,  and  no  other."  This  must  unquestionably  be 
considered  rather  as>n  act  of  grace  and  munificence'on  the  part  of  the  sovereign,  in 
fevor  of  his  royal  brother,  than  as  a  distinction  resting  on  ai^  solid  principle  of  legal 
construction. 

VOL.   VI,  •         17 
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March,^  1665,  directs,  "  that  all  ships  and  goods  belonging  to  enemies 
coming  into  any  port,  or  creek,  or  road,  of  his  Majesty's  kingdom  of 

England  or  of  Ireland,  by  stress  of  weather,  or  any  other  acci- 
[  •  285  ]  dent,  or  by  mistake  of  port,  or  by  ignorance  •of  not  knowing 

of  the  war,  do  belong  to  the  Lord  High  Admiral."  This 
is  a  description  of  perquisites  arising  from  casualties  only,  that  are 
declared  to  belong  to  the  Lord  High  Admiral ;  and  it  is  submitted, 
that  the  line  of  distinction  is,  between  such  perquisites  as  are  mere 
casualties,  in  the  same  manner  as  waifs  and  strays  are  perquisites  of 
seigniory  on  land,  and  such  seizures  as  have  their  cause  or  origin  in 
the  exercise  of  hostilities,  or  in  motives  arising  in  any  manner  from 
a  state  of  war.  In  this  sense  the  following  part  of  that  order  expressly 
declares,  "  but  such  as  shall  voluntarily  come  in,  either  men-of-wai 
or  merchantmen,  upon  revolt  from  the  enemy,  and  such  as  shall  be 
driven  and  forced  into  port  by  the  king's  men-of-war,  and  also  such  ships 
as  shall  be  seized  in  any  of  the  ports,  creeks,  or  roads,  of  this  kingdom, 
or  of  Ireland,  before  any  declaration  of  war  or  reprisal  by  his  Majesty, 
do  belong  to  his  Majesty."  The  circumstances  leading  to  the  seizure 
of  this  ship  are  clearly  of  the  latter  description ;  she  had  been  cap- 
tured by  one  of  his  Majesty's  ships,  and  had  been  actually  carried  to 
Negapatam  as  prize,  and,  as  may  be  collected,  after  the  commence- 
ment of  hostilities,  though  they  were  not  known  in  that  part  of  the 
world.  The  prize  had  sailed  from  Brest  on  the  15th  March,  1803, 
and  had  arrived  at  Pondicherry  before  the  first  seizure.  She  could 
not  have  been  captured,  therefore,  till  after  the  declaration  of  hostili- 
ties, 16th  May,  1803.  She  was  carried  by  The  Fox  to  Negapatam, 
where  the  English  admiral,  not  knowing  of  hostilities,  ordered  her 
to  be  released.  After  knowledge  of  hostilities,  she  was  again  seized 
by  the   present  captor  on  the  7th  of  September.     This,  therefore, 

is  a  case  not  only  not  included  in  the  former  part  of  the 
[  •  286  ]  •  order,  which  it  must  be  distinctly  shown,  to  support  the 

rights  of  the  admiralty,  but  expressly  excluded,  and  designa- 
ted in  the  reservation  of  the  later  clause. 

On  the  part  of  the  admiralty,  Laurence  argued  on  the 
[  •  287  ]  nature  of  the  rights  of  the  Lord  High  Admiral,^  and  *  con- 


1  See  vol.  i.  p.  320. 

^  The  establishment  of  this  office,  and  the  nature  of  the  profits  assigned  to  it,  seem 
to  have  undergone  cons^erable  alterations  at  different  periods.  Sir  Lcoline  Jenkins, 
in  his  report  on  the  subject,  adverts  to  the  several  species  of  perquisites  which  had 
become  obsolete  in  his  time.  *^It  appears,"  he  says,  ^*  by  the  Black  Book  in  the  Admi- 
ralty, (which  certainly  is  ancienter  than  King  Edward  the  Third's  lime,)  that  the 
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tended,  that  the  leading  circumstances  of  this  seizure  were  unques- 
tionably such  as  brought  it  within  the  description  of  an  enemy's 
vessel  seized  in  port  subsequent  to  hostilities,  a  class  of  prize 
which  is  declared  to  belong  to  the  Lord  High  Admiral,  on  the  solemn 
inquiry  that  was  made  into  the  nature  and  extent  of  his  perquisites 
in  1665.  It  remains  to  be  shown,  on  the  other  hand,  in  what  manner 
this  particular  seizure  is  distinguished  from  the  general  class.  It  is 
in  the  first  place  argued,  as  to  the  description  of  the  place,  that  it  is 
not  a  port  in  any  sense  that  will  support  the  claim  of  the  admiral. 
But  there  has  been  no  case  in  which  the  claim  of  the  admiralty  has 
been  rejected  on  that  ground.  On  all  general  reasoning,  we  must 
suppose  that  it  would  be  sufficient  that  the  ship  was  lying  under  the 
closest  relation  to  the  town,  that  the  nature  of  the  place  admitted.  It 
was  the  usual  place  of  anchoring  for  the  trade  of  that  town.     As  to 


admiral,  (for  then  there  were  three  or  four  together)  had  their  dues  and  perquisite! 
established  unto  them  in  time  of  war.  An  admiral  had,  while  upon  the  king's  service, 
by  sea  or  land,  4^.  a-day ;  if  a  knight,  6s,  Sd. ;  if  a  baronet,  IBs,  id, ;  if  an  earl,  more, 
100  marks  a  quarter,  pour  regard  de  (rente  hommes  d^armes,  those  are  the  words ;  2$, 
iHlay  for  every  chevalier ;  Is.  to  every  ecuyer ;  6d,  to  every  archer  on  board  him. 
Besides,  he  had  great  shares  (and  the  word  shares  is  still  in  his  patent)  in  all  prizes, 
whether  taken  by  ships  in  the  king's  pay,  or  by  private  adventurers.  Other  perquisites 
he  had,  not  worth  the  mentioning,  because  proportioned  to  the  rate  of  money,  and  to 
the  tenuity  of  the  times.  The  lord  admiral  hath,  it  seems,  none  of  those  petty  perqui- 
sites at  this  day ;  yet  it  cannot,  I  think,  be  denied,  but  that  he  has  a  right  unto  them, 
or  to  something  else  in  lieu  of  them,  both  virtute  officii,  and  by  the  words  of  his  patent, 
which  gives  him  all  the  rights  and.  emoluments  of  his  place,  in  as  full  and  ample  man- 
ner as  any  of  his  predecessors  enjoyed  them.  But  how  the  appointment  in  the  Black 
Book  came  to  be  disused,  does  not  appear  by  any  memorial  that  I  can  find  in  the 
admiralty.  If  it  were  changed  into  tenths,  as  it  was  possil)le,  in  conformity  to  the 
French  model,  (where  the  admiral,  for  his  support,  and  in  consideration  of  the  dignity 
of  his  place,  and  the  importance  of  his  service,  had,  in  the  year  1584,*  son  droit  de 
dizUme,)  it  was  then  a  right  established,  not  a  new  acquisition,  and  by  edict  confirmed 
unto  him,  not  only  of  all  prizes  whatsoever,  but  of  all  prisoners  too ;  and  that  suiuarU 
les  anciennes  ordonnances,  as  by  the  edict  at  large  doth  appear,  and  the  benefit  of  this 
precedent,  I  conceive,  was  enjoyed  by  the  Prince  of  Orange  in  the  same  kind."  Vol. 
ii.  p.  766. 

Of  these  tenths,  it  is  said,  in  another  place,  "  there  is  no  mention  in  the  Lord  High 
Admiral's  patent  of  these  tenths,  nor  is  there  any  uninterrupted  custom  alleged  for 
ihem,  except  in  the  case  of  private  men-of-war,  from  whom  the  Lord  High  Admiral 
does  receive  his  tenths.  That  the  Earl  of  Warwick  had  them  given  him  by  the  late 
usurpers,  from  tl\e  public  ships  likewise,  is  yet  fresh  in  memor}' ;  and  that,  after  they 
had  extinguished  the  name  and  office  of  admiral  as  much  as  in  them  lay,  they  seques- 
tered the  tenths  as  a  distinct  thing  in  the  revenue  of  their  prizes,  and  applied  them  to 
different  uses  from  the  rest,"  namely,  for  medals  and  honorary  rewards,  f 

*Edict,H.  3, 17th  April,  1584.  t  Scobel.    22  February,  1648.  27  April,  1649. 
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the  observations  that  fell  from  the  court  in  a  former  case,  it  is  to  be 
recollected  that  they  applied  to  a  place  totally  different  in 

[  •  288  ]  this  respect,  since  it  was  no  place  of  trade ;  St.  Marcou  *  was 
in  that  judgment  described  to  be  a  place  of  temporary  occu- 
pation only  on  the  enemy's  coasts,  and  as  scarcely  holding  any  con- 
nection with  this  country,  except  for  military  purposes.  That  fact  is 
very  different  in  the  present  case,  for  Negapatam  is  a  regular  settle- 
ment of  the  East  India  Company,  and  there  was  an  English  admiral 
riding  there  at  the  time,  by  whose  authority  the  former  release  was 
made.  K  it  was  necessary,  therefore,  that  the  Lord  High  Admiral 
should  be  represiented  by  any  officer  acting  under  his  authority,  even 
that  circumstance  would  not  be  wanting  in  the  present  instance.  As 
to  the  description  of  the  place,  however,  it  is  apprehended  that  a  case 
has  occurred  in  this  court,  under  similar  circumstances,  in  which  the 
same  objection  did  not  prevail.  The  Mercurius^  was  condemned  as 
a  droit  of  admiralty ;  yet  the  seizure  was  made  in  Yarmouth  Roads, 
a  place  no  more  entitled  to  be  considered  as  a  port,  than  the  anchor- 
age ground  where  this  seizure  was  made.  Then  as  to  the  other 
question,  whether  the  possession  of  the  East  India  Company  is  such 
a  possession  as  would  carry  with  it  the  rights  of  the  Lord  High  Ad- 
miral, which  are  declared  under  the  order  "  to  extend  to  all  places 
within  the  kingdom  of  England,"  that  has  also  been  established, 
in  the  case  of  The  Indian  Chief,^  in  which,  on  a  question  arising, 
whether  foreigners  residing  in  the  settlements  of  the  East  India  Com- 
pany could  be  considered  as  resident  in  the  British  territory,  the 
nature  and  condition  of  the  territorial  rights  of  those  countries  was 
discussed,  and  the  court  was  inclined  to  hold,  that  for  purposes  of  this 
kind  they  might  properly  be  considered  as  within  the  terri- 

[  •  289  ]  tory  or  dominions  of  the  *  crown.^  Then,  as  the  last  objec- 
tion, it  is  contended,  that  such  a  case  as  the  present  is  taken 
out  of  the  former  part  of  the  order  by  the  reservation  of  the  latter 
clause.  That  does  not  appear  to  be  the  interpretation  put  upon  this 
demand  by  the  learned  persons  who  were  engaged  in  the  discussion 


1  Adm.  Rep.  vol.  i.  p.  80.  a  Adm.  Rep.  vol,  iii.  p.  12. 

'  See  also  The  Angelique,  vol.  iii.  Appendix,  p.  7,  in  which  the  national  character 
of  the  claimants,  Armenian  merchants  resident  in  Madras,  was  an  essential  part  of  the 
question,  by  which  only  they  were  affected  with  the  penalty  of  trading  with  the  enemy 
as  British  subjects.  In  the  writings  of  Sir  "W.  Jones,  it  is  to  be  observed,  that  in  speak- 
ing generally  of  the  condition  and  character  of  the  inhabitants  of  the  British  posses- 
sions in  India,  he  describes  them  as  British  subjects.  "  Whence  it  should  appear,  that 
in  all  India  there  cannot  now  be  fewer  than  thirty  millions  of  British  subjects."  Disc. 
X.  Asiat  Bes. 
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which  preceded  the  order.  By  the  account  of  that  discussion,  extant 
in  the  works  of  Sir  Leoline  Jenlcins,  it  appears  that  the  limitation 
suggested  on  the  part  of  the  crown  by  the  King's  Advocate,  Sir  R. 
Wiseman,  was,  "  that  he  would  have  it  understood  to  be  without  pre- 
judice to  the  king's  men-of-war,  if  they  should  happen  to  be  the  first 
seizors."  To  which  it  is  afterwards  subjoined  and  approved  as  a  rea- 
sonable restriction,  "  provided  ^  that  men-of-war  do  make  the  seizure 
in  pursuit  of  an  enemy,  putting  himself  into  port,  or  else  when  they 
happen  to  meet  an  enemy  as  they  are  going  out  of  port"  "And  this 
restriction  I  do  also  submit  to,"  says  Sir  Leoline  Jenkins,  "  as  very 
reasonable  in  the  case." 

This,  then,  is  the  interpretation  which  it  was  then  contended  ought 
to  be  put  upon  the  several  parts  of  this  order.   4f  a  cruiser  appears  to 
be  in  any  manner  instrumental  in  driving  the  vessel  into  port,  unques- 
tionably it  would  be  a  harsh  interpretation  of  the  privileges  of  the 
Lord  High  Admiral  to  defeat  the  completion  and  success  of  a  pursuit 
already  commenced.     But  this  is  not  a  case  of  that  descrip- 
tion.    The  individual  *  captor  had  no  incipient  merits  to  [  *  290  ] 
plead.     The  prize   lay  at  anchor,  owing  to  a  cause  which 
was,  as  to  all  parties  concerned  in  this  question,  entirely  accidental. 
On  these  grounds,  therefore,  it  is  submitted  that  this  is  a  perquisite 
falling  under  the  terms  of  the  grant,  and,  as  such,  properly  subject  to 
condemnation  as  a  droit  of  admiralty. 

In  reply,  the  King^s  Advocate  and  Robinsonj  observed,  that  the 
case  of  The  Mercurius,  which  had  been  mentioned  as  a  seizure  in 
Yarmouth  Roads,  was  a  seizure  made  immediately  by  the  officer  of 
the  admiralty.  That  the  disputed  interest  in  this  instance  was  to  be 
considered  not  as  between  one  grantee  and  another,  but  as  between 
the  Lord  High  Admiral  and  the  crown,  for  whose  interests  the  indi- 
vidual captor  was  to  be  taken  as  a  trustee,  under  the  temporary 
grants  that  are  made  to  captors  at  the  commencement  of  each  war. 

That  the  true  point  of  distinction,  under  the  order  of  1665,  was 
whether  the  coming  in  was  accidental ;  and  the  whole  question  turned 
upon  the  meaning  to  be  assigned  to  the  term  accidental,  which  was 
to  be  understood  as  relating  not  to  the  individual  captor  merely,  but 
to  the  original  cause  of  coming  in.  Whether  it  was  owing 
to  a  war  cause,  or  otherwise  accidentals^  *  not  absolutely,  [  *  291  ] 


1  VoL  ii.  p.  767. 

'  Upon  this  distinction,  a  case  almost  contemporary  with  the  order  in  question  ocean 
in  Sir  L.  Jenkins's  letters,  as  to  property  detained  and  arrested  in  the  Admiralty  Court 
of  Jamaica.    It  was  the  case  of  a  Dutdi  ship,  which  had  been  captured  before  the  war 
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which  could  scarcely  happen,  but  relatively,  and  with  reference 
to  the  war.  This  coming  in  was  unquestionably  not  accidental 
in  that  sense,  and  as  such  it  was  not  within  the  wieaning  of  the  grant 
to  the  Lord  High  Admiral. 

Judgment. 
Sir  W.  Scott.  •  This  ship  was  taken  as  an  undoubted  French 
ship,  and  with  a  French  cargo  on  board,  and  therefore  both  were 
unquestionably  subject  to   condemnation.     But  when  the 
[  •  292  ]  case  came  before  the  court  *  in  the  first  instance,  something 
appeared  in  the  depositions  which  showed  that  there  might 
possibly  be  an  interest  accruing  to  the  admiralty  from  the  circum- 
stances attending  the  \5apture.     The  court,  therefore,  conceived  it  to 
be  its  duty  to  condemn  only  generally,  and  directed  notice  to  be  given 
to  the  officers  of  the  admiralty,  in  order  to  afford  them  an  opportunity 


then  existing,  in  October,  1664,  by  a  French  man-of-war,  on  the  coast  of  Cuba,  and 
carried  into  Jamaica.  What  was  the  original  ground  of  seizure  on  the  part  of  the 
French  captor  is  not  explained,  but  it  appears  that  he  instituted  proceedings  against  the 
yessel,  and  prayed  to  have  it  condemned  to  him,  or  at  least  to  the  amount  of  his  expen- 
ses, and  the  damage  sustained  in  the  action. 

The  judge,  on  the  22d  of  November,  1664,  sustained  this  prayer  so  far  as  to  con- 
demn the  ship  and  lading,  for  the  payment  of  500/.  to  the  Frenchman.  The  Dutch- 
man appealed  from  thb  sentence,  and  Sir  Thqmas  Modyford,  as  judge  of  appeal,  decreed 
it  to  be  null  and  void,  and  that  the  ship  and  her  lading  should  be  sold,  "and  that  the 
proceeds  should  remain  in  such  hands  as  he  should  appoint,  for  the  use  of  the  Hollander, 
in  case  there  should  be  no  war ;  but  if  a  war  should  happen,  then  the  same  to  be  for 
the  use  of  your  Majesty,  and  his  Royal  Highness,  in  such  case  made  and  provided." 
These  are  the  words  of  the  sentence  which  was  given,  December  the  9th,  1664.  The 
first  proceedings  in  the  admiralty  of  Jamaica  bear  date  the  1 7th  of  November  next 
before.  The  order  for  general  reprisals  against  the  Dutch,  issued  the  8th  of  the  same 
month  and  year,  and  the  war  was  declared  in  February  following.  The  first  question 
answered  was,  "  that  the  Hollanders  had  no  right  to  this  money."  On  the  second, 
*•  Whether  his  Majesty,  or  else  his  Royal  Highness  shall  have  the  money,"  much  rea- 
soning is  employed,  in  the  course  of  which  Sir  Leoline  Jenkins  observes,  in  principle 
to  the  effect  of  this  case  — '*  that  no  seizure  in  port  which  is  by  accident,  (and  1  reckon 
all  seizures  accidental  to  a  war,  or  reprisals,  that  are  not  by  your  Majesty's  name  and 
command,)  b  by  the  regulation  intended  to  enure  to  your  Majesty's  use."  *  And  in 
conclusion,  "  so  that  upon  the  whole  matter,  the  seizure  of  the  ship  having  not  been 
by  way  of  embargo,  in  your  Majesty's  name,  or  by  your  warrant,  but  by  a  judicial 
decree  between  party  and  party,  which  was  a  mere  accident  to  the  rupture,  then 
begun ;  and  this  seizure  or  arrest  f  happening  at  a  time  when  reprisals  were-  actually 
issued  out  in  England,  I  am  of  opinion,  under  correction,  that  the  right  to  this  money 
is  vested  in  his  Royal  Highness,  by  virtue  of  his  patent,  and  of  the  regulation  6th  of 
March,  1665  -  6."    V.  ii.  p.  748. 

*  Page  743.  t  i  e.  by  the  Court  of  Admiralty. 
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of  sustaining  such  an  interest,  if  it  should  appear  advisable.  It 
would,  indeed,  have  been  a  gross  dereliction  of  duty  in  the  court  not 
to  have  used  that  precaution.  Because  it  is  the  duty  of  every  court 
of  justice  to  take  notice  of  all  interests  that  appear  to  result  from  the 
evidence  before  it,  and  not  to  suffer  any  persons  to  be  precluded  from 
asserting  their  just  demands,  from  want  of  notice  of  any  facts  that 
may  have  transpired  in  the  course  of  the  proceedings,  and  may  have 
come  to  the  observation  of  the  court  If  the  original  proceedings 
had  been  instituted  on  the  part  of  the  admiralty,  and  it  had  appeared 
that  the  individual  captor  might  be  interested,  it  would  have  been 
equally  the  duty  of  the  court  to  have  preserved  his  rights,  and  not  to 
have  shut  him  out  from  an  opportunity  of  interposing  his  claim.  It 
was  a  most  extraordinary  proceeding  on  the  part  of  the  actual  captor, 
that  because  the  registrar  had  entered  the  decree  of  condemnation, 
without  noticing  the  direction  which  was  afterwards  given  for  sus- 
pending it,  upon  the  notice  tal^en  of  these  circumstances  so  appearing, 
a  complaint  should  be  raised  against  the  king's  proctor,  the  oflScer  of 
the  crown,  that  he  did  not  take  advantage  of  a  sentence  so  passed, 
and  make  a  dishonest  use  of  a  mere  act  of  inadvertency  in  the  offi- 
cer of  the  court.  The  king's  proctor  would  have  deserted  his  duty 
as  a  practiser  in  the  court,  if  his  conduct  had  not  been 
exactly  what  it  was ;  and  *  the  complaint  against  him  is  [  *  293  ] 
founded  in  a  gross  misconception  of  the  nature  of  that  duty.^ 

We  now  come  to  the  question  of  interest,  whether  this  prize  is  to 
be  condemned  to  the  captor,  or  as  a  droit  of  office  to  the  Lord  High 
Admiral,  or,  as  that  office  is  now  constituted  in  practice,  to  the  king 
in  his  office  of  admiralty.  It  is  well  known  that  formerly  there  was 
a  Lord  High  Admiral,  who  now  exists  only  in  contemplation  of  law. 
All  rights  of  prize  belong  originally  to  the  crown,  and  the  beneficial 
interest  derived  to  others  can  proceed  only  from  the  grant  of  the 
crown.  It  was  thought  expedient  to  assign  a  certain  portion  of  those 
rights,  to  maintain  the  dignity  of  the  Lord  High  Admiral;  but 
during  the  civil  wars,  those  ancient  grants  had  grown  into  obscurity. 
And  it  is  observed  by  Sir  Leoline  Jenkins,  that  it  had  been  the  policy 


1  These  observations  were  thrown  out  in  allusion  to  the  former  proceedings  in  this 
cause.  On  the  facts  above  stated  by  the  court,  the  captor  had  considered  himself 
aggrieved  by  not  having  the  copy  of  the  sentence  delivered  to  him,  and  had  directed 
an  appearance  to  be  given  by  his  own  proctor,  to  assert  his  interest  in  opposition  to  the 
king's  proctor,  in  whose  hands  the  care  and  management  of  the  case  was  officially 
lodged.  On  a  motion  being  made  to  that  effect,  the  court  adverted  to  the  circum- 
stances of  the  case,  and  dismissed  the  application  with  strong  disapprobation  of  the 
measores  which  had  been  pursued. 
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of  the  usurper  to  expunge,  as  much  as  possible,  from  record,  the  very 
name  and  office  of  Lord  High  Admiral,^  and  all  rights  be- 
[  •  294  ]  longing  to  it    *  At  the  restoration,  therefore,  it  became 
necessary  to  institute  an  inquiry  into  the  nature  of  those 
rights,  for  the  purpose  of  ascertaining  their  just  limits.    The  discussion 
that  took  place  respecting  them  is  recorded  in  the  works  of  Sir  Leoline 
Jenkins;  and  I  think  it  does  appear,  from  the  history  of  that  trans- 
action, that  the  nature  and  distinction  of  those  rights  had  been  very 
much  obliterated  in  the  minds  of  those  who  might  be  expected  to  be 
best  acquainted  with  them.     For  the  opinions  that  are  reported  to 
have  been  held  by  persons  of  eminence  in  this  profession  at  that  time, 
are  in  no  trifling  degree  at  variance  with  each  other,  and  contradic- 
tory to  the  understanding  which  has  now  for  a  long  time  universally 
prevailed. 

Very  few  passages  from  Sir  Leoline  Jenkins  will  be  sufficient  to 
justify  this  remark.     In  the  first  letter  2,  on  this  subject,  the  right  of 
seizure  in  port  is  supposed  not  to  belong  to  the  Lord  High  Admiral, 
in  prejudice  of  king's  ships,  though  nothing  is  more  established  now, 
than  that  such  perquisites  belong  to  the  Lord  High  Admiral  in  exclu- 
sion of  king's  ships,  as  well  as  of  others.     It  is  said  also^  <<  that  this 
right  in  port  does  not  appear  to  be  in  the  Lord  High  Admiral,  to  the 
prejudice  of  the  king's  own  ships,  either  by  patent  or  prescription," 
which,  if  taken  separately,  might  appear  to  impugn  a  principle  now 
most  clearly  understood,  that  these  claims  of  special  privilege,  on  the 
part  of  the  Lord  High  Admiral,  can  have  no  other  legal  origin  than 
the  grant  of  the  crown.     The  meaning,  however,  which  the  words  of 
that  learned  person,  as  explained  by  subsequent  passages, 
[  •  295  ]  were  intended  to  convey,*  is  not  chargeable  with  any  *  inac- 
curacy on  this  point,  and,  therefore,  I  dwell  on  this  observa- 


1  The  Earl  of  Warwick  was  appointed  Lord  High  Admiral  by  the  parliament ;  he 
resigned  under  an  ordinance  that  members  should  have  no  employments,  April  15th, 
1646 ;  was  appointed  again  by  the  commons,  28th  April,  1645 ;  was  deprived  finaUy 
23d  February,  1648 ;  under  an  ordinance  that  **  that  office  and  the  wardenship  of  the 
Cinque  Ports  should  be  executed  by  the  council  of  state,  appointed  by  the  authority 
of  parliament"— Scobel,  Feb.  23, 1648. 

9  Page  765. 

3  Ibid. 

4  Sir  Leoline  Jenkins  is  to  be  understood  as  saying,  <*  that  the  patent  granted  only 
bona  casu  fortuUo  reperia^  that  the  extending  it  to  bona  inimiconim^  was  an  extension 
of  the  grant  by  interpretation  under  the  late  regulations.  In  that  sense  he  explains 
himself, "  not  by  patent,  for  the  words,  bona  inimicorum  casu/ortuito  reperta,  do  refer  as 
well  to  the  open  sea  (and  then  the  admiral  claims  not  against  the  king's  ships)  as  to  the 
ports."    "  Not  by  prescription,  for  in  the  two  precedents,  which  is  all  I  yet  find  of  enemies^ 
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tion  no  farther  than  may  be  necessary  to  obviate  the  danger  of 
misconception  on  a  subject  of  public  importance^  In  the  account^ 
of  the  discussion  which  afterwards  took  place,  this  eminent  person 
has  recorded  the  traces  of  other  opinions,  which  it  is  not  so  easy  to 
reconcile  to  the  more  correct  view,  which  is,  I  conceive,  properly  to 
be  taken  of  this  subject.  He  says,  "  we  all  agree  that  his  Majesty 
has  not  any  interests  in  such  ships  and  goods  belonging  to  enemies, 
as  are  taken  and  brought  in  by  any  of  his  Majesty's  subjects,  who 
are  not  employed  in  the  king's  ships,  or  in  private  men-of-war." 

But  we  differ  only  in  this  circumstance.     Sir  R.  Wiseman  is  of 
opinion  that  such   ships  and  goods  ought  to  be  condemned 
to  the  taker;    Sir  W.  Turner  and  *  myself,  "to  the  Lord  [  •296] 
High  Admiral."     Here  again  Ms  an  opinion  wholly  untena- 
ble,  in  favor  of  non-commissioned  captors ;   for  that  they   should 
hold  any  interest  to  be  vested  in  the  taker,  originally,  and  in  opposi- 
tion to  the  rights  of  the  crown,  is  so  contrary  to  the  true  doctrine  on 
this  subject,  that  it  shows,  I  think,  most  strongly,  that  all  legal  con- 
sideration of  these  matters  had  gone  much  into  a  state  of  desuetude, 
and  it  is  not  easy  to  reconcile  the  opinions  there  stated,  with  any 
view  of  the  subject  which  we  can  now  form,  looking  either  to  the 
general  principles  on  which  alone  such  rights  could  originally  be 
founded,  or  to  the  opinions  which  have,  in  later  times,  been  univer- 
sally entertained,  respecting  them. 

It  is  stated,  also,  in  another  place,  "  We  agree,  that  enemies'  ships 
that  come  in  voluntarily  to  his  Majesty's  ports,  or  are  driven  in 
thither  by  stress  of  weather,  or  other  accidents,  do  belong  to  the 
Lord  High  Admiral,  if  his  officers  or  those  oC  the  custom-house,  or 
indeed  any  other,  do  seize  them.  This,  Sir  R.  Wiseman  would  have 
understood    to    be   without   prejudice   to  the  king's   men-of-war," 


goods  seized  in  port  and  adjudged  to  the  Lord  Admiral,  it  does  not  appear  by  whom 
the  seizure  was  made,  in  the  one  at  Swanzey,  and  it  is  express,  the  vice-admiral  made 
the  other  in  the  Isle  of  Wight"  *  So  also  in  another  place,  f  His  words  arc,  "  before 
this  regulation  be  applied  to  the  fact,  it  will,  I  suppose,  be  granted  without  difficulty, 
that  there  is  nothing  new  granted  to  the  admiral  by  this  regulation,  only  his  patent  is 
explained,  and  his  right,  which  was  in  part  acknowledged  in  an  order  of  council,  De- 
cember 14,  1664,  is  more  expressly  declared  as  to  bona  inimicorum.  The  Lord  High 
Admiral  has  bona  inimicorum  pro  derelictis  habita  seu  casu  fortuito  reperta  within  his 
jurisdiction,  granted  to  him  by  patent;  and  by  the  same  regulation,  March  6, 1665,  his 
light  is  declared  to  extend  to  enemies'  ships,  coming  into  port  by  stress  of  weather,  or 
other  accidents ;  so  it  is  if  they  come  in  by  mistake  of  port,  or  not  knowing  of  the 
■war."     Sir  Leoline  Jenkins,  vol.  ii.  p.  742. 

1  Page  767. 

•  Page  765.  t  Page  742. 
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whereas  it  is  not  now  pretended  that  they  constitute  any  groand  of 
exception  whatever.  He  proceeds,  "  and  Sir  W.  Turner  is  contented 
it  should  be  so,  provided  the  men-of-war  make  the  first  seizure  in  the 
pursuit  of  an  enemy ;  and  these  restrictions,  he  says,  I  do  also  submit 
to  as  very  reasonable  in  this  case;"  not  as  collecting  the  traces  of 
former  practice  but  asserting  only  what  appeared  consonant  to  the 
reason  and  equity  of  the  case. 

On  all  these  points,  it  is  impossible  not  to  observe,  that  the  opi- 
nions of  those  eminent  persons,  who  are  not  to  be  named 
[  *  297  ]  in  this  court  without  great  respect,  *  are  so  inconsistent,  so 
opposite  to  the  order  made  in  council,  and  the  interpretation 
which  that  order  has  always  received,  that  we  are  induced  to  con- 
clude that  they  were  speaking  on  a  subject  which  had  gone  into 
some  disuse  and  consequent  oblivion,  and  on  which  they  had  not 
refreshed  their  memories,  by  recurring  to  any  traces  that  then  existed 
of  the  more  ancient  practice ;  that  their  opinions  can  afford  but  little 
light  for  our  guide  in  the  present  times,  and,  therefore,  that  the  true 
rule  must  now  be  taken  from  the  order  of  council  of  1665.^ 

It  appears  to  me,  I  confess,  from  the  tenor  of  this  order,  that  the 
distinction  between  the  admiral  and  rights  of  the  crown  is  founded  in 
this,  that  when  vessels  come  in  not  under  any  motive  arising  out  of 
the  occasions  of  war,  but  from  distress  of  weather,  or  want  of  pro- 
visions, or  from  ignorance  of  war,  and  are  seized  in  port,  they  belong 
to  the  Lord  High  Admiral ;  but  where  the  hand  of  violence  has  been 
exercised  upon  them,  where  the  impression  arises  from  acts  connected 
with  war,  from  revolt  of  their  own  crew,  or  from  being  forced  or 
driven  in  by  the  king'^  ships,  they  belong  to  the  crown.  This  is  the 
broad  distinction  which  is  laid  down  in  the  order  of  council,  and 
which  has  since  been  invariably  observed. 

It  IS  an  opinion  which  I  have  occasionally  thrown  out,  that  the 
rights  of  the  Lord  High  Admiral,  though  they  are  to  be  duly  sup- 
ported, are  not  to  be  extended  by  construction  ;  and  for  these  reasons, 
that  the  grants  of  the  crown  differ,  in  this  respect,  from  other  grants, 
that  they  are  to  be  taken  strictly,  and  are  not  to  be  interpreted  to  the 
benefit  of  the  grantee ;  and,  secondly,  that  the  rights  of  the  crown, 
being  public  rights,  deposited  there  for  great  public  purposes,  are  not 
to  be  alienated  beyond  the  precise  tenor  of  the  grant.     It 
[  •  298  ]  •  is  said  that  the  captors  are  grantees  also,  and  that  their 
claims  stand,  in  that  respect,  on  the  same  footing  with  those 
of  the  Lord  High  Admiral ;  but  that  description  of  them  is  subject  to 


1  [Note  to  The  Rebecca,  1  C.  Rob.  230.] 
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an  essential  distinction.  In  the  first  place,  it  is  to  be  recollected 
that  the  grant  to  the  Lord  High  Admiral  was  made  at  a  time  when 
that  office  was  on  a  footing  which  the  present  state  of  society  and 
modern  policy  would  scarcely  suflfer  to  exist.  It  is  an  establishment 
of  ancient  times,  but  little  adapted  to  reasons  of  modern  convenience. 
This,  at  least,  we  may  presume,  that  if  such  an  office  was  to  be  now 
instituted,  some  other  mode  of  providing  for  its  support  would  be 
resorted  to  than  that  of  perquisites,  which  are  so  fluctuating  in  their 
own  nature,  which  supply  no  regular  fund  for  a  permanent  establish- 
ment, and  are  in  no  manner  adapted  to  the  exigencies  of  the  public 
service.  The  grant  which  is  now  made  to  those  who,  by  a  commis- 
sion, execute  that  office,  is  accommodated  to  the  necessities  of  the 
present  times,  and  is  directed  under  the  view  of  the  legislature, 
attending  to  these  present  necessities,  and  to  purposes  of  national 
concern. 

Another  distinction,  of  rather  a  more  legal  nature,  is,  that  the  grant 
to  the  Lord  High  Admiral,  whatever  it  conveys,  carries  with  it  a  total 
and  perpetual  alienation  of  the  rights  of  the  crown.  They  are  gone  for- 
ever, and  separated  from  the  crown,  and  nothing  short  of  an  act  of  par- 
liament can  restore  them  ;  whereas,  the  grant  to  captors  is  nothing  more 
than  a  mere  temporary  transfer  of  the  beneficial  interest ;  the  crown 
would  not  be  chargeable  with  a  violation  of  any  public  law,  if  it  did 
not  issue  the  grant ;  and  though  the  practice  of  issuing  it  after  the 
commencement  of  every  war  has  been  so  constant  in  later 
•  times  as  to  authorize  the  expectation  of  the  continuance,  [  *  299  ] 
it  still  is  to  be  considered  as  the  occasional  act  of  the  crown's 
bounty,  by  which  not  the  right,  but  the  mere  beneficial  interest  of 
prize,  is  conveyed  for  a  time,  but  to  return  to  the  crown,  and  there  to 
remain  till  again  conveyed  by  a  fresh  act  of  royal  liberality.  Against 
such  captors  standing  on  an  interest  of  that  species,  the  construction 
is  the  same  as  it  would  be  against  the  crown  itself,  because  they  can- 
not be  pronounced  against  without  pronouncing,  in  efiect,  that  a  per- 
petual alienation  of  the  crown's  right  to  prize  taken  under  such 
circumstances,  had  already  been  made  to  the  Lord  High  Admiral. 

Having  premised  these  general  observations,  I  come  now  to  the 
matter  of  fact  It  is  not  very  distinctly  ascertained  where  the  cap- 
ture was  made,  since  there  are  not  less  than  three  or  four  represent- 
ations which  by  no  means  agree  with  each  other.  One  French 
■witness  deposes,  "  that  they  were  taken  in  port  at  Negapatam ; "  a 
second,  "  that  they  were  taken  at  Negapatam ; "  the  third  states, 
"  that  they  had  been  seized  and  brought  to  Negapatam,  where  they 
were  released,  and  that  after  twenty  days  they  were  captured,  whilst 
lying  in  the  road  of  Negapatam,  that  is,  not  in  port,  but  in  the 
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road  of  Negapatain.  Then  comes  the  account  contained  in  the 
affidavit  of  Captain  Lind,  the  actual  captor,  "  that  she  was  seized 
three  or  four  miles  from  the  shore,  and  not  within  gunshot,  and 
that  the  road  is  no  other  than  the  common  anchorage  ground, 
which  extends  along  the  coast  of  Coromandel  for  two  or  three 
hundred  miles."  These  are  four  separate  and  contrary  represent- 
ations. On  the  question  of  locality,  then,  the  descrip- 
[  *  300  ]  tion  which  is  *  given  of  the  place  of  capture  is  not  so  accu- 
rate as  to  enable  the  court  to  draw  any  very  satisfactory 
conclusions  from  it.  With  respect  to  captures  in  roads,  generally,  it 
must  be  understood  that,  to  raise  a  question  of  this  kind,  a  road  must 
at  least  be  so  connected  with  the  common  uses  of  the  port  as  to  con- 
stitute a  part  of  the  port  in  which  the  capture  is  alleged  to  have  been 
made.^  We  all  know  that  there  are  roads  along  many  parts  of  the 
coasts  of  this  kingdom,  which  make  no  part  of  any  port.  The  port 
of  Yarmouth  is  very  different. from  the  roads  of  Yarmouth;  and  I 
am  not  aware  of  any  case  in  which  a  ship,  lying  merely  at  anchor 
in  a  road,  without  being  protected  by  points  of  lands,  has  been  held 
to  support  a  claim  of  this  nature  on  the  part  of  the  admiralty.  It  is 
not  enough  that  ships  should  anchor  there  for  a  short  stay.  It  must, 
I  conceive,  be  the  place  where  vessels  not  only  arrive,  but  take  up 
their  station  for  the  purpose  of  unlivering  their  cargoes,  in  the  ordi- 
nary course  of  commerce.  If  it  were  necessary  to  decide  on  this 
point,  I  should  be  of  opinion  that  the  exact  nature  of  the  place  of 
capture  was  not  so  defined  as  to  enable  the  court  to  pronounce  for 
the  claim  of  the  admiralty,  in  opposition  to  the  general  interest  of  the 
captor  under  the  Prize  Act. 

Another  topic  which  has  been  discussed,  is,  whether  this  settlement 
could  be  considered  as  part  of  the  British  territories,  being,  as  it  is 
described,  only  a  possession  of  the  East  India  Company,  for  the  pur- 
poses of  trade.     On  this  point,  the  inclination  of  my  opinion  is,  that, 
since  the  possessions  of  the  East  India  Company  have  been  so  incor- 
porated with  the  rights  and  interests  of  this  kingdom,  the  claims  of 
the  Lord  High  Admiral  would  extend  to  them,  and  would  attach  on 
seizures  made  in  that  part  of  the  world  as  well  as  in  other 
[  •  301  ]  •  ports.     This  is  a  question,  however,  which  has  not  been 
directly  decided,  nor  perhaps  ought  it  to  be,  until  some  case 
occurs  which  may  render  it  necessary  to  consider  fully  and  with  due 
deliberation  all  the  consequences  that  may  be  involved  in  it.     The 
only  point  which  remains  to  be  considered  is,  that  on  which  I  have 
already  made  some  observations,  namely,  that  this  ship  did  not  come 


I  [The  Joseph,  1  Gall.  665.] 
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into  port  through  ignorance,  or  under  inducements  unconnected  with 
exertions  of  a  military  nature,  but  that  she  was  driven  or  forced  in 
by  one  of  his  Majesty's  ships.  This  is  what  appears  to  me  to  be 
specially  reserved  in  the  order  of  council.  It  is  the  case  of  a  ship  not 
only  driven  in,  but  brought  in,  upon  conjecture  of  war,  when  hostili- 
ties existed,  but  were  not  certainly  known.  She  was  on  that  account 
released,  and  seized  again  within  about  twenty  days,  when  the  exist- 
ence of  hostilities  was  no  longer  a  matter  of  conjecture.  Under 
these  circumstances,  unless  I  could  apply  a  more  liberal  interpretation 
of  the  Lord  High  Admiral's  grant  than  I  conceive  myself  warranted 
to  do,  I  must  hold  the  right  of  prize  to  be  in  the  king.  I  am  of  opi- 
nion that  it  is  a  case  not  only  not  within  the  words  of  the  grant  to 
the  Lord  High  Admiral,  but  that  it  is  that  which  is  specially  reserved 
to  the  crown,  and  consequently  that  the  condemnation  ought  to  pass 
to  the  captor. 


•  The  Nostra  Signora  del  Carmen,  otherwise  Le  Metis.  [  *  302  ] 

May  17,  1806. 

Prize  interests  under  die  proclamation.    Claim  of  Lieutenant  Nicholas,  of  his  Majesty's  ship 
Niger,  but  a  passenger,  and  doing  duty  by  request  on  board  The  Tribune,  not  sustained.* 

This  was  a  question  of  interest,  on  the  claim  of  Lieutenant  Nicho- 
las, of  his  Majesty's  ship  The  Niger,  to  share  in  the  prize  captured 
by  The  Tribune,  on  a  suggestion  that  he  was  a  lieutenant  in  hb 
Majesty's  service,  and  actually  doing  duty  as  lieutenant  on  board  The 
Tribune,  at  the  time  of  capture. 

The  case  was  argued  on  the  special  matter,^  *  by  the  [  *  303  ] 


1  [See  The  Nostra  Signora  del  Coro,  6  C.  Rob.  309 ;  The  Alert,  1  Dod.  236.] 
s  The  affidavit  of  Lieutenant  Robert  Nicholas,  stated,  *'  that  on  the  same  day  thai 
the  situation  of  lieutenant  became  vacant,  the  same  was  filled  by  the  depibnent,  by 
Obtain  Bennett's  orders,  who  expressed  himself  in  words,  or  to  the  efiect,  following, 
namely:  —  '*  Mr.  Nicholas,  your  services  are  now  become  necessary;  you  will  there- 
fore keep  watch ;  **  and  an  exhibit  was  introdaced,  as  a  certificate  given  by  Captain 
Bennett  to  the  appointment  and  service. 

^  These  are  t(/certify  that  Lieutenant  Robert  Nicholas,  of  his  Majesty's  ship  Niger, 
served^  by  my  order,  as  lieutenant  on  board  his  M^esty's  ship  under  my  command,, 
firom  the  28th  day  of  December,  1804,  unto  the  date  hereof. 
For  Lieutenant  Robert  Nicholas,  |  12th  day  of  February,  1805. 

of  H.  M.  S.  Niger.  |  (Signed)  B.  H.  A.  BEsmETT.** 

VOL,  VI.  18 
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King^s  Advocate  and  Laurence^  on  the  part  of  Lieutenant  Nicholas, 
and  by  Arnold^  Swabey^  and  Bobinsan^  on  the  other  side,  to  the  effect 
of  the  observations  occurring  in  the  judgment 

Judgment. 

Sir  W.  Scott.     This  question  comes  on  after  a  delay,  which, 

wherever  the  demerit  of  having  occasioned  it  may  lie,  will  not,  I 

hope,  occur  in  any  other  cases.     It  arises  on  the  claim  of  Lieutenant 

Nicholas  to  share  as  lieutenant  of  his  Majesty's  ship  The  Tribune, 

he  being  a  lieutenant  of  his   Majesty's   ship   The   Niger,    but  on 

board   The   Tribune  for  the  purpose  of  taking  his  passage  home, 

and  doing  duty  at  the  request  of  the  commander  when  the  prize  was 

taken  ;  and  I  must  confess,  that  if  it  had  not  been  pressed  with  great 

earnestness  by  persons  to  whose  judgment  I  am  always  disposed  to 

pay  great  respect,  I  should  not  have  thought  that  there  was  any  very 

serious  question  in  the  case.     For  neither  the  original  case, 

[  •  304  ]  as  it  presented  itself  to  *  my  mind,  nor  the  observations 

which  I  have  heard  would,  independent  of  that  earnestness, 

have  made  any  impression  upon   me.     The  opinion  which  I  have 

formed,  may  be  incorrect;  but  I  fear  it  is  invincible,  and  must  be  left 

to  be  corrected  by  the  decision  of  the  Superior  Court,  who  will  have 

the  means  of  forming  a  more  exact  judgment,  on  the  interpretation 

which  is  to  be  given   to  the  instruments  on  which  this  question 

depends. 

It  appears  that  Lieutenant  Nicholas  was  coming  to  join  his  ship, 
The  Niger,  and  that  he  had  been  received  on  board  The  Tribune  as 
a  passenger,  with  great  civility,  as  well  by  the  captain,  as  by  the  lieu- 


On  the  other  side,  the  affidavit  of  Captain  Bennett  was  introduced,  stating,  "  that 
the  deponent  had  no  authority  to  increase  the  number  of  lieutenants,  contrary  to  the 
serrice,  and  to  the  prejudice  of  the  regular  number  of  lieutenants  allowed,  and  that  he 
would  not  have  granted  the  said  Lieutenant  Nicholas  a  passage  to  England,  on  board 
The  Tribune,  in  prejudice  of  his  own  lieutenants." 

"  That  the  loss  of  the  master  of  The  Tribune  was  not  replaced  by  Lieutenant  Box, 
it  not  being  in  the  power  of  the  deponent,  who  then  was  and  still  remains  captain  of 
the  said  frigate,  to  reduce  him  to  that  rank ;  and  that  the  said  Lieutenant  Box  conti- 
nued to  be  a  lieutenant,  and  in  no  inferior  station  in  his  Majesty's  said  frigate." 

*^  That  upon  the  loss  of  the  master,  it  became  necessary  that  some  person  should 
mark  the  log,  &c.,  but  that  the  so  doing  does  not  constitute  the  person  doing  it  as  the 
master  of  the  said  frigate ;  neither  was  the  said  Lieutenant  Box  in  hot  so  considered, 
nor  did  this  deponent  mean  or  intend  such  construction  should  be  put  upon  his  doing 
that  part  of  the  duty  required  of  him." 

**  And  he  lastly  made  oath,  that  the  certificate  given  by  him  to  the  said  Lieutenant 
Bobert  Nicholas,  of  his  Majesty's  ship  Niger,  was  mtended  as  a  matter  of  future  recom- 
mendation, and  not  to  support  him  in  any  clain^  to  share  with  the  lieutenants  of  his 
Migesty's  said  frigate  Tribune,  in  any  prize  or  prizes  taken  by  her." 
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tenants  of  that  vessel,  since  the  captain  did  not  receive  him  without 
applying  for  their  consent^  as  it  might  be  attended  with  some 
encroachment  upon  their  personal  convenience.  They  consented, 
however,  with  great  kindness,  to  receive  him,  and  also  his  friend,  a 
military  officer,  into  their  mess,  and  accommodated  them  in  their 
cabin ;  and  certainly  it  is  highly  expedient  that  such  accommodation 
should  be  afforded  to  officers  in  the  public  service.  Whether  the 
chance  of  having  such  consent  made  the  ground  of  a  demand  of  this 
nature,  will  tend  in  future  to  induce  persons  to  grant  civilities  of  this 
kind  more  readily,  may  be  a  question. 

The  case  has  been  argued  on  the  provisions  of  the  Prize  Act,  and 
the  proclamation  on  which  alone  my  judgment  can  be  founded.     As 
to  any  remarks  on  the  hardship  of  such  a  case,  it  will  be  sufficient 
to  observe,  that  no  case  that  depends  upon  the  operation  of  an  uni- 
versal rule,  can  properly  be  considered  as  a  hardship,  because 
the  party  will  have  the  benefit  of  the  rule  in  *  his  own  turn.  [  *  305  ] 
They  may  indeed  be  cases  which  on  the  first  view  may  ap- 
pear to  carry  hardships  with  them,  as  the  case  of  The  Cabadonga,^ 
perhaps,  where  all  the  parties  had  been  long  associated  in  a  common 
service,  and  where  the  crews  had  been  incorporated,  and  where  an 
engagement  had  been  sustained  attended  with  great  personal  danger. 
That  case  would  in  general  language  be  termed  a  hard  case.     But 
there  has  been  no  such  danger  sustained  here ;  and  no  particular 
ground  for  a  complaint  of  hardship. 

It  has  been  contended,  that  it  would  be  most  unjust  and  illiberal, 
that  Lieutenant  Nicholas  should  be  permitted  to  serve,  without  being 
allowed  to  partake  in  the  prize.     But  from  all  the  inquiries  which  I 


1  The  Nostra  Signora  de  Cabadonga  was  a  case  of  a  prize  taken  by  The  Centurion^ 
on  board  of  which  ship  were  several  officers  of  his  Majesty's  ships  The  Gloucester  and 
Trial  Prize.  These  two  ships  had  been  associated  with  The  Centurion,  in  a  voyage  of 
discovery  under  Lord  Anson,  but  had  been  destroyed  during  the  voyage,  as  no  longer 
sea-worUiy.  The  decree  of  the  Court  of  Admiralty  had  pronounced  '*  that  these  offi- 
cers were  officers  in  his  Majesty's  service  on  board  The  Centurion,  at  the  time  of  cap- 
ture, and  adjudged  them  to  sliare  respectively  according  to  their  ranks  with  the  officers 
of  The  Centurion."    8th  March,  1746.    Book  2,  fol.  228. 

On  appeal  this  sentence  was  reversed,  and  it  was  decreed,*  **  that  they  were  not 
commissioned  or  warrant  officers  of  or  belonging  to  The  Centurion,  nor  in  pay  as  such, 
nor  aiding  or  assisting  as  officers  of  or  belonging  to  The  Centurion,  at  the  time  of  cap- 
ture;  and  that  they  have  not  any  right  to  share  in  the  distribution  of  the  prize  money 
with  the  officers."  See,  also,  1  Douglas,  p.  S26,  where  the  circumstances  of  this  case 
are  stated. 


♦  Lords,  I7th  May,  1747. 

/Google 


Digitized  by  ^ 


306  CASES   DETERMINED    IN    THE 

The  Nostra  Signora  del  Cannen.    6  C.  Rob. 

have  been  able  to  make  from  experienced  and  respected  persons  m 
the  navy,  I  am  informed,  that  it  would  have  been  an  illiberal 
[  *  306  ]  and  churlish  thing,  if  an  *  oflScer  so  received  on  board 
another  ship  had  not  offered  to  contribute  his  assistance,  in 
return  for  the  accommodation  which  he  had  received.  The  procla- 
mation and  the  Prize  Act  lay  down  two  requisites  as  necessary  to 
entitle  a  person  to  share ;  that  the  officer  should  be  not  only  on  board, 
but  that  he  shall  be  also  an  officer  belonging  to  the  ship.  This  is  the 
obvious,  and  likewise  the  decided  meaning  of  the  clause ;  and  Lord 
Mansfield,^  in  Wemys  v.  Linzee,  "  states  it  to  have  been  judicially  de- 
termined, "  that  the  officers  must  not  only  be  on  board,  but  belonging 
to  that  ship ;''  and,  therefore,  the  only  question  is,  whether  this  gen- 
tleman could  be  considered  as  a  lieutenant  belonging  to  The  Tribune? 
On  what  ground  can  it  be  contended  that  he  was  ?  It  is  said  that 
there  was  a  vacancy,  and  that  the  captain  might  appoint  a  lieuten- 
ant On  some  stations  the  commanding  officer^  may  have  a  right 
to  appoint  to  vacancies,  and  if  the  appointment  is  confirmed  by  the 
admiralty,  it  may  be  a  question  how  far  that  confirmation  would  act 
retrospectively,  so  as  to  give  the  person  a  legal  right  to  all  the  profits 
of  his  new  situation  from  the  moment  of  such  appointment  I  should 
be  disposed  to  hold  that  it  would ;  though  it  does  not  occur  to  ray 
recollection  that  there  has  ever  been  a  claim  of  persons  so  situated 
decided,  or  brought  into  discussion,  in  this  court  It  is  sufficient  to 
observe,  that  the  question  cannot  be  raised  in  this  case,  because  here 
was  no  vacancy  among  the  lieutenants ;  and  nothing  can  be  clearer, 
than  that  the  captain  could  not  remove  a  lieutenant,  so  as  to  create  a 
vacancy  by  his  own  authority." 

But  we  have  the  most  convincing  testimony  that  there 
[  *  307  ]  was  no  such  intention.  The  whole  of  the  case  *  seems  to 
have  been  built  on  a  wrong  interpretation  of  the  nature  of 
the  certificate  which  had  been  given  by  Captain  Bennett  I  am  in- 
formed that  it  is,  as  indeed  it  must  be,  a  very  constant  practice  in 
cases  of  indisposition,  or  on  other  occasions,  for  one  person  to  do 
duty  for  another,  but,  that  the  jJerson  so  acting,  does  not  on  that 
account  cease  to  continue  in  his  own  character.  In  this  instance. 
Lieutenant  Box  might  act  as  master,  but  he  did  not  cease  to  be  h'ea- 
tenant.  It  was  not  in  the  power  of  Captain  Bennett  to  degrade  bim ; 
he  might  suspend  him  for  misconduct,  but  he  could  not  transfer  him 
to  a  subordinate  station.  Indeed  we  have  the  best  evidence  on  this 
point  in  the  affidavit  of  Captain  Bennett,  guaranteed  as  it  is  in  the 


1  1  Douglas,  p.  326.  »  Vide  infra,  p.  310. 
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strongest  manner  by  his  want  of  authority.  To  produce  any  such 
effect  there  must  have  been  an  entire  transfer  of  Lieutenant  Box  to 
another  office,  before  his  own  could  be  said  to  be  vacated,  or  could 
become  an  appointment,  liable  to  be  conferred  on  another  person.  If 
we  are  to  look  to  any  vacancy,  it  was  the  office  of  master  that  was 
vacant;  and  if  Lieutenant  Nicholas  had  been  appointed,  as  it  is 
called,  or  requested  to  do  duty  as  master,  I  should  not  have  held  that 
he  would  have  been  entitled  to  share  in  that  character ;  because  he 
could  not,  in  my  apprehension,  be  so  appointed,  since  he  was  a  lieu- 
tenant in  another  ship,  and  it  was  not  in  the  power  of  the  captain  to 
alter  his  relation  to  the  naval  service  of  the  country. 

The  mere  performing  the  duties  of  an  officer  ^  would  not  necessa- 
rily confer  the  benefit  and  emoluments  of  that  office.  The 
important  consideration  will  *  be,  whether  he  comes  into  [  *  308  ] 
the  office  by  the  mode  which  the  law  prescribes  to  confer  the 
right  and  interests  of  the  office.  These  are  the  observations  which 
suggest  themselves  on  the  facts  of  the  case,  and  I  think  they  are  fully 
supported  by  the  doctrine  of  decided  cases.  In  Wemys  v.  Linzee,^ 
the  question  is  reported  to  have  terminated  finally  in  a  yerdict  that 
the  plaintiff  had  not  acted  in  the  capacity  alleged.  The  duty  had  not 
been  performed.  It  will  not  follow,  however,  that  if  it  had,  the  de- 
mand could  have  been  sustained.  But  the  case  of  The  Cabadonga 
does,  I  think,  furnish  a  complete  decision  on  the  general  law,  and  is 
clearly  applicable  to  this  case.  On  the  whole,  I  am  of  opinion,  that 
there  was  no  vacancy  but  tl^at  of  master,  to  which  Lieutenant  Nich- 
olas could  not  have  been  appointed.  We  have  it  from  Captain  Ben- 
nett himself  not  only  that  he  could  not  appoint  him  to  be  lieutenant 
on  board  his  ship,  but  that  he  had  no  such  intention,  and  that  he 
would  not  have  received  him  on  board,  if  he  had  supposed  that  it 
could  have  interfered  in  any  manner'  with  the  Interests  of  his  own 
lieutenants ;  and  that  the  certificate  which  had  been  relied  on,  was 
meant  only  as  an  expression  of  the  general  courtesy  and  kindness, 
with  which  this  gentleman  had  been  all  along  received  and  treated. 
With  the  most  perfect  conviction  of  mind,  I  decide  against  this 
claim,  and  must  leave  it  to  be  corrected  elsewhere,  if  the  opinion 
which  I  have  formed  should  be  erroneous. 


1  Lumley  v,  Sutton,  8  Term  Rep.  p.  224. 
9  On  a  new  trial,  1  Douglas,  p.  328. 
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[  •309  ]  •  The  Nostra  Sionora  Del  Coro,  Alesandro,  master. 

March  29,  1808. 

Prize  interests  under  the  proclamation.  Claim  of  Mr.  Whitbway  to  share  as  lientenant,  as 
i4>pointed  by  the  captain  of  his  Majesty^s  ship  Agamemnon,  "to  act  as  lieutenant," not 
sustained.^    See  circumstances. 

In  this  case,  a  question  of  a  nature  in  some  respects  similar  to  the 
last,  and  for  that  reason  introduced  here,  far  out  of  the  order  of  dates, 
was  brought  before  the  court,  on  the  claim  of  Mr.  Samuel  Whiteway, 
to  share  as  acting  lieutenant  on  board  The  Agamemnon,  in  a  capture 
made  by  that  vessel,  on  the  following  facts,  as  set  forth  in  the  act 

The  Agememnon  being  a  ship  belonging  to  Admiral  Sir  J.  Orde's 
squadron  off  Cadiz,  on  the  8th  of  December,  1804,  received  orders 
from  him  to  cruise  for  fourteen  days  off  Cape  St  Miiry,  at  the  dis- 
tance of  about  seventy-five  miles,  and  then  to  return.  On  the  day 
before  the  ship  parted  from  the  squadron,  Sur  John  Orde  took  to  his 
own  ship  two  of  the  lieutenants  belonging  to  The  Agamemnon, 
putting  on  board  a  gentleman  of  the  same  rdnk  from  another  ship, 
but  leaving  a  vacancy  of  one  lieutenant  on  board  The  Agamemnon. 
Captain  Harvey,  considering  himself  to  be  completely  detached,  did, 
on  the  following  day,  and  when  totally  out  of  sight,  and  deeming  it 
requisite  for  the  due  performance  of  the  duty,  appoint  by  warrant  Mr. 
Samuel  Whiteway  to  be  acting  lieutenant  on  board  The  Agamemnon. 
Mr.  Whiteway  served  in  that  capacity  during  the  cruise  on  which 
the  prize  was  taken.  When  the  vessel  rejoined  the  fleet,  the  admiral 
approved  of  what  had  been  done,  but  did  not  confirm  the  appoint- 
ment in  any  mannet,  but  appointed  another  gentleman,  and  took 
Mr.  Whiteway  on  board  his  own  ship,  in  order  to  promote  him  on 
some  future  occasion. 

[  *  310  ]  *  On  the  part  of  two  gentlemen,  lieutenants  of  The 
Agamemnon,  opposing  this  claim,  the  King^s  Advocate  and 
Adams  contended —  That  the  appointment  set  forth  in  the  act,  was 
not  sufficient  to  support  the  interest  under  the  proclamation,  which 
looks  to  the  qualification  of  persons  under  their  commissions  from 
the  admiralty,  and  not  to  the  situations  which  they  may  accidentally 
fill  on  particular  occasions. 


>  [See  The  Nostra  Signora  del  Cannen,  6  C.  Bob.  302.] 

Digitized  by  VjOOQIC 


HIGH  COURT  OF  ADMIRALTY.  311 

The  Nostra  Signora  del  Coro.    6  C.  Rob. 

That  the  power  of  appointing  officers  to  supply  vacancies  was 
intrusted  with  great  caution,  and  under  great  restrictions,  by  the 
Board  of  Admiralty ;  that  with  respect  to  captains  or  superior  offi- 
cers,^ they  were  empowered  by  the  naval  instructions  to  appoint  only 
in  case  of  death,  or  very  urgent  necessity.  Even  commanders-in- 
chief,  when  they  have  a  power  of  appointment  inserted  in  special 
terms  in  their  commissions,  were  restricted  from  exercising  it  in  cer- 
tain latitudes,  where  they  might  have  an  opportunity  of  recurring 
to  the  Board  of  Admiralty.^  That  it  was  in  fact  a 
•power  but  rarely  exercised;  that  Sir  Edward  Berry  went  [  *311  ] 
into  action  in  the  memorable  engagement  of  ^Trafalgar,  and 
on  another  occasion,  in  the  presence  of  the  commander-in-chief,  with- 
out having  his  complement  of  lieutenants  filled  up ;  that  if  Captain 
Harvey  could,  under  any  circumstances,  and  when  independent  of 
any  superior  commander,  exercise  such  a  power,  this  was  not  a 
case  of  independent  service,  but  of  a  temporary  absence  only,  under 
the  immediate  direction  of  the  admiral,  who  had  not  confirmed  the 
appointment,  neither  was  Mr.  Whiteway  a  lieutenant  at  the  present 
moment 

On  the  part  of  the  claimant,  Arnold  and  Phillimore  tc- 
ferred  to  the  warrant^  of  appointment,  and  *  the  explanation  [  *312  ] 
given  of  that  act  in  the  affidavit  of  Captain  Harvey,  and 
contended  that  Mr,  Whiteway  was  entitled  to  share  as  lieutenant 
in  the  prizes  taken  during  the  time  that  he  served  in  that  capacity. 


1  "  If  a  commission  or  warrant  officer  of  any  ship  shall  die,  and  the  serrice  should 
require  that  another  should  be  immediately  appointed,  the  senior  captain  present  is  to 
appoint  a  proper  person  to  act,  until  the  pleasure  of  the  admiralty,  or  his  commandeiv 
in-chief,  shall  be  known ;  but  no  other  iJian  the  commander-in-chief  shall  appoint  to 
any  vacancy  occasioned  by  any  other  cause  than  death ;  unless,  from  some  extraordi- 
nary circumstances,  the  number  of  officers  in  a  ship  be  so  reduced  as  to  make  it  abso- 
lutely necessary  to  appoint  others."    Naval  Instructions,  sect.  4,  c  2,  art  24. 

^  When  a  commander-in-chief  is  authorized  to  appoint  officers  to  vacancies,  which 
may  occur  in  the  ships  under  his  command,  he  is  never  to  exercise  that  power  while  in 
the  Channel  soundings,  or  in  the  North  Sea,  or  the  Baltic,  or  on  any  of  the  coasts  of 
the  United  £dngdom ;  but  he  is  to  inform  the  secretary  of  the  admiralty  of  all  vacan- 
cies that  may  happen,  that  the  Lords  Commissioners  of  the  Admiralty  may  send  offi- 
cers to  fill  them,  or  give  such  directions  respecting  them,  as  they  may  think  fit ;  but  he 
may  appoint  proper  officers  to  act  in  those  vacancies,  until  the  pleasure  of  the  admi- 
ralty shall  be  known.**    Ibid,  art  2» 

3  The  appointment  was  in  these  terms : 

^  I  do  hereby  constitute  and  appoint  you  acting  lieutenant  of  the  said  ship,  willing 
and  requiring  you  to  take  upon  you  the  charge  and  command  of  acting  lieutenant  in 
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He  had  been  appointed  to  act  as  lieutenant  by  competent  autho- 
rity, and  had  been  received  in  that  character ;  he  had  done  duty, 
and  been  borne  upon  the  books,  and  had  received  pay  as  such,  and 
would,  no  doubt,  have  been  liable  to  be  tried  by  a  court-martial  for 
any  neglect  of  the  duties  of  that  appointment 

Judgment. 
Sir  W.  Scott.     This  is  a  question,  whether  Mr.  Whiteway  is  to 
be  considered  as  a  sea  lieutenant,  so  as  to  share  in  the  prize  taken  by 
The  Agamemnon,  under  the  circumstances  which  have  been  repre- 
sented. 

It  is  alleged,  that  at  the  time  when  the  appointment  was  made, 
The  Agamemnon  was  separated  from,  and  out  of  sight  of,  the  fleet, 
but  I  cannot  accede  to  that  description.     Separated  from 
[  •  313  ]  the  fleet  she  might  *  be,  but  not  from  the  commander-in- 
chief,  so  as  to  be  independent  of  his  authority.     On  the 
contrary,  it  appears  that  Captain  Harvey,  on  his  return,  reported  to 
the  admiral  what  had  been  done,  for  his  approbation.     The  admiral 
would  undoubtedly  be  entitled  to  share  in  all  prizes  made  by  The 
Agamemnon  during  the  cruise ;  and  so  far  was  this  vessel  from  being 
completely  separated  from  the  command,  under  which  she  had  been 


her  accordingly ;  strictly  charging  and  cooimanding  all  the  officers  and  company  be- 
longing to  the  said  ship  subordinate  to  you,  to  behave  themselves  jointly  and  severally 
in  their  respective  employments,  with  all  due  respect  and  obedience  unto  you,  their 
said  acting  lieutenant,  &c. 

**  And  for  so  doing,  thb  shall  be  your  warrant. 

"  Dec.  9, 1807.  (Signed)  John  Harvey." 

To  Mr.  Samuel  Whiteway,  hereby  app<»nted  to  act  as  lieutenant  of  H.  M.  S.  Aga- 
memnon, until  further  order. 

Captain  Harvey's  affidavit  farther  stated,  —  *'  That  by  the  regulations  of  the  service, 
an  admiral  or  commander-in-chief,  when  at  a  distance  from  inmiediate  conmiunication 
with  the  Commissioners  of  the  Admiralty,  has  full  power  and  authority  to  supply  such 
vacancies  as  may  happen  on  board  of  ships  under  his  command,  and  notwithstanding 
such  promotions  may  not  be  afterwards  confirmed,  yet  the  persons  so  appointed  receive 
the  pay  of  the  situation  for  the  time  they  filled  it,  and  such  persons  are  also  always 
considered  entitled  to  share  in  that  class  of  officers  with  which  they  are  so  acting,  in 
all  prizes  during  that  period.  That  he  has  always  understood,  that  in  cases  of  one  or 
more  ships  detached  from  a  squadron  on  a  special  service,  such  as  The  Agamemnoa 
was,  and  where  the  great  distance  precludes  communication,  the  conmianders  of  those 
ships  are  considered  as  possessed  of  similar  authority,  and  have  exercised  it,  and  that 
he  hath  never  understood  that  the  right  of  officers  so  nominated  had  ever  been  called 
in  question,  so  far  as  regarded  prize  money,  but  that  they  have  always  been  deemed 
entitled  to  share  in  tliat  class  of  officers  with  whom  they  acted,  in  performing  the  duty 
of  the  ship  when  the  prize  was  captured." 
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placed,  that  she  is  not  to  be  considered  as  separated,  in  any  manner, 
to  any  legal  eflfect  whatever. 

The  powers  or  privileges  that  may  belong  to  a  captain  or  senior 
officer,  entirely  detached  and  independent  of  a  superior  command, 
cannot,  with  propriety,  be  attributed  to  Captain  Harvey,  who  was  not 
so  detached ;  and  I  may  put  out  of  the  case  all  instances  of  appoint- 
ments made  by  captains  of  independent  ships.  This  is  not  a  case  of 
that  description,  and  I  am,  therefore,  not  called  upon  to  lay  down  the 
rule  for  such  cases  with  any  measured  consideration.  It  may  be  very 
necessary  or  proper,  that  persons  so  situated  should  be  intrusted 
with  such  a  power,  without  affecting  in  any  manner  the  question 
immediately  before  me. 

On  the  return  of  The  Agamemnon,  Captain  Harvey  reported  the 
appointment  to  Sir  J.  Orde,  who  expressed  some  approbation  of  what 
had  been  done ;  but  he  did  not  confirm  the  appointment,  because  he 
immediately  removed  Mr.  Whiteway  to  his  own  ship. 

On  these  facts  two  questions  may  be  raised  ;  first,  what  was  the 
intention  of  Captain  Harvey,  that  intention  being  gathered,  not  from 
what  has  been  introduced  since  in  evidence,  but  from  the  tenor  of  the 
warrant  ?  and,  secondly,  supposing  that  intention  to  have  been  abso- 
lute, whether  Captain  Harvey  had  any  such  power,  so  as  to 
confer  on  the  person  appointed  a  right  to  share  *  in  prize  [  *  314  ] 
under  the  proclaniation,  on  which  alone  my  judgment  must 
be  formed  ?  Looking  at  the  instrument  alone,  which  purports  to 
appoint  Mr.  Whiteway  to  be  acting  lieutenant,  I  should  be  disposed 
to  consider  it  as  an  appointment  only  for  occasional  and  temporary 
purposes, — "I  appoint  you  acting  lieutenant"  At  the  same  time,  if  it 
is  the  form  in  which  other  appointments  are  usually  made,  I  should  be 
sorry  to  lay  much  stress  on  that  observation,  and  if  we  look  at  the 
terms  in  which  Captain  Harvey  speaks  in  his  affidavit,  it  is  rather  to 
be  inferred,  that  his  intention  was  to  confer  the  appointment  in  the 
fullest  extent  to  which  he  was  competent. 

Then  comes  the  second  question,  whether  Captain  Harvey  had  the 
power  of  making  the  appointment,  so  as  to  convey  an  interest 
under  the  proclamation?  Some  circumstances  have  been  thrown  in 
as  auxiliary  to  this  demand,  as  that  there  is  a  sort  of  courtesy  in  the 
navy,  which  countenances  the  practice ;  but  that  will  not  be  suffi- 
cient to  control  the  terms  of  the  proclamation,  and  the  construction 
which  properly  belongs  to  them. 

It  is  said,  also,  that  the  Lords  of  the  Admiralty  have  allowed  the 
pay,  which  may  signify  their  approbation  of  the  services  of  this  gen- 
tleman. But  it  appears  that  this  is  a  discretion  which  is  exercised 
on  occasions  of  this  kind  with  various  result,  sometimes  allowing 

Digitized  by  VjOOQIC 


315  CASES  DETERMINED  IN  THE 


The  Nostra  Signora  del  Coro.    6  C.  Rob. 


such  payment,  and  sometimes  withholding  it.  If  there  is  any  in- 
stance in  which  it  is  refused,  it  shows  that  it  is  to  be  deemed  an  act 
merely  of  liberal  consideration,  in  the  case  where  it  is  granted.  It 
may  be  observed,  also,  that  there  are  no  adverse  interests  to  be 
affected  by  an  allowance  of  that  nature.  It  rests  entirely  between 
the  individual  and  the  public,  where  the  Lord  High  Admiral, 
[*315  ]  •representing  the  public,  may  be  authorized  to  exercise  a 
more  extended  liberality  in  rewarding  particular  services,  at 
the  same  time  that  such  approbation  would  be  very  improperly  made 
the  test,  or  foundation,  of  a  legal  demand. 

It  is  argued,  that  a  person  under  this  appointment  would  be  sub- 
ject to  a  court-martial  for  neglecting  the  duties  of  the  office.  The 
necessities  of  the  service,  may  render  him  liable  to  such  orders,  and 
amenable  to  the  ordinary  jurisdiction,  in  case  of  disobedience.  But 
that  he  becomes  liable  as  a  lieutenant,  is  not  I  think  an  accurate 
description.  It  is  begging  the  question  to  state  it  in  that  manner; 
because  to  be  liable  to  be  tried  as  a  lieutenant,  he  should  be 
liable  to  be  punished  as  a  lieutenant;  that  is,  to  be  broken  as 
a  lieutenant,  which  in  fact  he  could  not  be,  since  he  was  not 
a  lieutenant,  and  is  not  a  lieutenant  at  this  moment  That  plea 
therefore  will  not  avail.  It  is  then  said,  that  he  messed  as  a  lieu- 
tenant But  even  that  privilege,  were  its  importance  much  greater 
that  it  is,  appears  by  one  of  the  affidavits  to  have  been  granted  to 
him  as  a  guest,  and  in  the  way  of  accommodation,  rather  than  as  a 
person  contributing  his  proportion  as  matter  of  right,  and  under  the 
ordinary  regulations  of  the  service.  That  he  was  borne  on  the  books, 
and  put  on  the  prize-lists,  are  acts  of  Captain  Harvey  only,  and  though 
they  are  strongly  indicative  of  the  Opinion  which  that  gentleman 
entertained  of  Mr.  Whiteway's  situation,  and  of  his  disposition  to 
serve  him,  they  can  have  but  little  effect  in  ascertaining  his  legal 
character. 

Under  a  consideration  of  all  the  circumstances  set  forth  in  the  act, 
I  do  not  conceive  that  I  am  warranted  to  pronounce  that  Mr.  White- 
way  was  appointed  a  sea  lieutenant,  so  as  to  be  entitled  to  share  in 
that  character  under  the  proclamation. 
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•  The  William,  Hastie,  master.  [  *  316  ] 

December  17,  1806. 

Damage  against  the  captor,  owing  to  a  defect  of  due  diligence,  in  not  having  taken  a  pilot 
on  board,^  &c.  restitution  in  value. 

This  was  a  case  of  a  demand  for  restitution  in  value,  for  a  ship 
and  cargo  lost  in  going  into  Guernsey,  owing  to  a  want  of  due  skill 
in  the  prize-master,  who  had  refused  to  take  a  pilot  on  board.  As  it 
was  a  question  depending  in  great  measure  on  points  of  nautical 
skill  and  experience,  the  court  was  attended  by  two  gentlemen  from 
the  Trinity  House.     On  the  opening  of  the  case, 

The  Court  observed  —  Gentlemen,  I  will,  in  this  stage  of  the  case, 
take  the  liberty  of  stating  to  you  the  principles  of  law  which  govern 
cases  of  this  description.  When  a  capture  is  not  justifiable,  the 
captor  is  answerable  for  every  damage.  But  in  this  case  the  original 
seizure  has  been  justified  by  the  condemnation  of  part  of  the  cargo. 
It  is  therefore  to  be  considered  as  a  justifiable  seizure,  in  which  all 
that  the  law  requires  of  the  captor  is,  that  he  should  be  held  respon- 
sible for  due  diligence.  But  on  questions  of  this  kind,  there  is  one 
position  sometimes  advanced,  which  does  not  meet  with  my  entire 
assent,  namely,  that  captors  are  answerable  only  for  such  care  as  they 
would  take  of  their  own  property.  This,  I  think,  is  not  a  just  criterion 
in  such  case;  for  a  man  may,  with  respect  to  his  own  property, 
encounter  risks  from  views  of  particular  advantage,  or  from  a  natural 
disposition  of  rashness,  which  would  be  entirely  unjustifiable,  in  respect 
to  the  custody  of  the  goods  of  another  person,  which  have  come  to 
his  hands  by  an  act  of  force.  Where  property  is  confided  to  the 
care  of  a  particular  person,  by  one  who  is,  or  may  be  supposed  to  be, 
acquainted  with  his  character,  the  care  which  he  would 
take  of  his  own  'property  might,  indeed,  be  considered  as  a  [  *  317  ] 
reasonable  criterion.  But  in  cases  of  capture,  there  is  no 
confidence  reposed,  nor  any  voluntary  election  of  the  person,  in  whose 
care  the  property  is  left  It  is  a  compulsory  act,  of  justifiable  force, 
but  still  of  such  force  as  removes  from  the  owner  any  responsibility 
for  the  imprudent,  or  incautious,  conduct  of  the  prize-master.  It  is 
not  enough,  therefore,  that  a  person  in  that  situation  uses  as  much 


A  [Die  Fire  Damer.  5  C.  Bob.  857.] 
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caution  as  he  would  use  about  his  own  affairs.  The  law  requires 
that  there  should  be  no  deficiency  of  due  diligence.  And  this  is  the 
point,  which  you  will  have  to  determine  on  the  evidence  which  will 
be  laid  before  you,  with  respect  to  the  loss  of  this  vessel,  which  struck 
upon  a  rock,  and  went  down  in  mid-day,  without  any  change  of  wind, 
or  any  accident  imputable  to  the  state  of  the  weather.  The  ques- 
tion will  be,  whether  the  rock  on  which  the  vessel  struck,  was  such 
as  ought  to  have  been  known  to  persons  pretending  to  be  acquainted 
with  the  navigation  of  that  port  ?  one  of  the  objections  being,  that 
the  prize-master  did  not  take  a  pilot  on  board.^ 

[  *  318  ]      •  The  case  was  argued  on  the  facts  by  the  King^s  Advocate 
and  Jennefy  on  the  part  of  the  captor,  and  by  Laurence  and 
Adams  for  the  claimant 

JUDOMENT. 

Sir  W.  Scott.     Gentlemen,  you  have  now  heard  the  affidavits 
read,  and  the  arguments  of  counsel  upon  them,  and  I  shall  not  think 


1  In  the  case  of  The  Portsmouth*  and  other  cases,  on  questions  of  loss  or  damage 
fostained  in  the  navigation  of  prize  vessels,  the  Court  of  Admiralty  has  considered  it 
to  be  a  principal  test  of  due  diligence,  whether  the  prize-master  had  availed  himself  of 
the  ordinary  opportunities  of  taking  a  pilot  on  board.  In  The  Portsmouth,  the  court, 
after  a  discussion  of  evidence  applying  to  the  accident,  observed,  '*  As  to  the  question 
of  legal  responsibility,  it  appears  that  there  was  a  regular  pilot  on  board,  to  whom  the 
care  of  the  navigation  of  the  vessel  was  necessarily  confided.  If  persons  under  him  do 
their  duty,  and  it  is  not  shown  that  the  cause  of  damage  arises  from  want  of  obedience 
in  them,  or  from  any  cause  assignable  to  the  want  of  that  control  which  the  captor  is 
bound  to  exercise  over  the  crew,  I  am  of  opinion  that  the  captor  is  exonerated.  This 
is  a  rule,  which  the  court  has  applied  in  several  cases,  and  the  only  objection  that  I  have 
heard  made  to  it  is,  that  it  may  be  a  grevious  hardship  on  the  owner,  to  have  the 
responsibility  for  the  loss  of  a  valuable  ship  turned  over  to  a  pilot,  who  may  be  in 
reality  a  person  of  no  substance.  But  upon  what  different  grounds  do  all  other  branches 
of  navigation  depend  ?  It  must  happen  to  East  India  ships,  and  to  valuable  cargoes  of 
all  descriptions,  to  be  confided  to  the  care  of  pilots  in  the  same  manner,  and  on  the 
same  conditions.  I  see  nothing,  therefore,  in  this  plea  of  hardship,  that  should  justify 
a  distinction,  or  throw  back  the  responsibility  on  the  captors,  who  were,  in  no  degree, 
the  cause  of  this  misfortune,  and  who  were  chargeable  with  nothing  but  the  appoint^ 
ment  of  one  of  the  established  pilots  of  the  river,  of  whose  qualification  they  were  not 
judges ;  and  as  to  the  particular  person  employed,  indeed,  it  does  not  appear  that  the 
accident  was  imputable  to  any  defect  of  skill  or  due  diligence  on  his  part  The  captort 
having  taken  the  precaution  of  putting  a  pilot  on  board,  are,  I  think,  exonerated  from 
an  accident  of  this  kind  occurring  in  the  navigation  of  the  vessel ;  and  I  have  no 
l^esitation  in  pronouncing  against  the  demand  of  damage. 

*  5th  June,  1807. 
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it  necessary  to  detain  you  with  any  remarks  from  me.  The  court  has 
decreed  the  restitution  of  the  ship,  and  parts  of  a  valuable  cargo. 
The  captors  have  pleaded  in  discharge  of  that  decree,  "  that  the  ves- 
sel was  lost  at  sea,  without  any  fault  or  misconduct  on  their  part" 
It  lies  on  them  to  establish  that  fact,  and  if  it  is  not  proved, 
the  responsibility  will  fall  upon  the  owners,  though  they  *  were  [  *  319  ] 
not  present,  or  personally  concerned  in  the  transaction.  You 
will  have  to  judge  on  the  facts  submitted  to  you,  whether  there  waa 
any  misconduct  or  not.  What  my  opinion  is,  I  shall  not  think 
necessary  to  state  to  you  at  present,  because  it  is  the  opinion  of  a  per- 
son comparatively  ignorant  of  such  subjects.  From  your  local  know- 
ledge of  the  island,  and  of  the  navigation  of  that  port,  you  will  be 
enabled  to  form  a  more  correct  judgment,  whether  the  prize-master 
was  guilty  of  any  neglect  of  duty,  fairly  chargeable  upon  him,  in 
omitting  to  take  a  pilot,  and,  more  especially,  whether  he  was  justi- 
fied in  not  acceding  to  the  request  made  by  the  master  of  the  vessel, 
that  he  would  take  a  pilot  ?  Should  you  be  of  opinion  that  he  was 
justified  ih  not  taking  a  pilot,  you  will  then  consider  whether,  in  pro* 
ceeding  in  the  course  described,  up  to  that  particular  point,  he  made 
proper  allowance,  as  a  pilot  or  person  prudently  conducting  the  navi- 
gation of  the  vessel,  so  as  to  avoid,  on  one  side,  the  sunken  rock, 
which  he  was  bound  to  know,  and,  the  other  side,  to  guard  against 
the  danger  of  being  carried  out  by  the  current  which  he  seems  to 
have  apprehended. 

The  Trinity  Masters  reported  —  That  in  not  taking  a  pilot,  all  was 
not  done  that  ought  to  have  been  done ;  and,  secondly,  as  to  the 
track  pursued,  that  there  was  a  want  of  due  skill  in  not  steering  clear 
of  the  rocks,  which  are  pointed  out  to  the  pilots  of  the  island  by  par- 
ticular marks. 

Court.  You,  gentlemen,  would  have  thought  a  pilot  very  deficient 
if  he  had  not  avoided  them. 

Answered  in  the  aflSrmative. 

Court.  My  own  opinion  perfectly  coincides  with  what  you  have 
expressed.  From  the  prize-master's  own  affidavit  it  appeared  to  me 
that  there  could  be  no  doubt 

Restitution  in  value  decreed. 

VOL.   VI.  19 
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[  •  320  ]  •  Thb  Horatio,  Nelson,  master. 

December  19, 1806. 
Prize  Act  €k>n8tnictioiL  on  the  term,  setting  forth  by  the  enemy,  &c.^ 

This  was  a  question  on  the  recapture  of  a  British  slave  ship,  that 
had  been  taken  on  the  coast  of  Africa,  by  three  French  privateers,  who 
had  put  men  on  board,  and  had  fitted  her  out,  as  it  was  suggested, 
as  a  privateer. 

On  the  part  of  the  recaptors,  the  King^s  Advocate  submitted  — 
Whether  the  employment  of  this  vessel,  as  an  armed  .cruiser  by  the 
enemy  did  not  supersede  the  claim  of  the  original  owners,  under  the 
clause  of  the  Prize  Act,  which  directs,  that,  "  if  such  ship  or  vessel, 
so  retaken,  shsdl  appear  to  have  been,  after  the  taking  of  his  Majesty's 
enemies,  by  them  set  forth  as  a  ship  or  vessel  of  war,  the  said  ship  or 
vessel  shall  not  be  restored  to  the  former  owners  or  proprietors,  but 
shall,  in  all  cases,  whether  retaken  by  any  of  his  Majesty's  ships,  or 
by  any  privateer,  be  adjudged  lawful  prize  for  the  benefit  of  the  cap- 
tors." 

Court.  I  am  of  opinion  that  this  is  not  such  a  case,  and  that  it  is 
not  to  be  considered  as  such  a  setting  forth,  under  the  Prize  Act 
Here  is  no  commission  of  war — no  arming  of  the  vessel,  she  being,  I 
conceive,  originally  armed  as  a  slave  ship.  The  mere  act  of  putting 
an  additional  number  of  men  on  board,  in  this  manner,  by  an  enemy 
privateer,  will  not,  I  think,  have  the  effect  of  defeating  the  title  of  ihe 
original  owner. 

Restored  on  salvage. 


>  [Nostra  Signora  del  Bosario,  3  C.  IU)b.  10.] 
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•  The  Constantia,  Henricksen,  master.  [  *  321  ] 

January  18  and  27,  1807. 

Proprietary  interest  in  goods,  ordered  and  shipped,  bat  aflerwards  restrained  to  a  different 
consignment  by  the  shipper.  Right  of  the  shipper,  in  snch  cases,  limited  to  cases  of  insol- 
vency, &C. 

This  was  a  question  respecting  the  proprietary  interest  of  100 
hogsheads  of  brandy,  which  had  been  shipped  at  Cette  for  the  account 
and  risk  of  Mr.  Kye,  of  Copenhagen,  but  which  were  afterwards, 
when  on  board,  countermanded  by  an  indorsement  on  the  bill  of 
lading,  accompanied  by  corresponding  instructions  given  to  the  mas- 
ter by  the  shipper,  under  an  erroneous  information  received  of  the 
insolvency  of  the  consignee. 

Judgment. 
Sir  W.  Scott.  This  question  arises  on  the  property  of  100  hogs- 
heads of  brandy,  taken  on  the  22d  March,  on  a  voyage  from  Cette  to 
Copenhagen ;  and  the  question  is,  whether  these  goods  are  to  be  con- 
sidered, under  the  circumstances  attending  them,  as  the  property  of  the 
consignor  at  Cette,  or  of  the  consignee  at  Copenhagen.  The  proofs 
of  property  that  are  offered  are,  first,  the  letter  from  the  consignee,  in 
which  he  quotes  some  preceding  accounts,  and  then  gives  orders  for 
another  parcel  of  brandy,  at  a  low  price,  with  the  expression  of  a  wish 
"  that  the  shipment  might  not  l^e  made  till  April,"  though  it  turns 
out  that  the  shipment  was  actually  made  early  in  February ;  and  the 
shipper  is  authorized  to  draw  for  the  value  on  Mr.  Reinke.  This  is 
the  foundation  of  the  transaction ;  the  only  material  letter  produced 
being  that  of  the  shipper,  on  the  18th  of  February,  referring  to  a  for- 
mer of  the  10th  of  January,  and  advising  the  claimant  "  that  the 
brandies  were  shipped,  and  that  in  the  beginning  of  the  next  month 
they  would  be  ready  to  sail,  and  that  he  had  actually  drawn 
for  the  amount."  *  In  this  letter  the  shipper  writes,  "  we  [  *  322  ] 
observe  the  extension  of  your  limits  in  your  letter  of  the 
24th  December,  which  has  come  to  hand,"  but  takes  no  notice  what- 
ever of  the  restriction,  as  to  time,  that  the  shipment  should  not  be 
made  till  April.  That  is  a  difficulty  which  yet  remains  unexplained. 
In  this  correspondence,  there  is  a  reference  to  two  letters  which  do  not 
appear;  one  to  Mr.  Hans  Eye, the  claimant,  and  one  from  him  of  the 
24th  December,  which  might  contain  some  explanation,  but  these  are 
not  produced. 
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The  next  paper  on  which  any  observation  arises,  is  the  bill  of 
lading,  not  only  consigning  the  goods  to  Mr.  Hans  Eye,  but  express- 
ing, also,  his  "  account  and  risk."  This  paper  is  accompanied,  how- 
ever, with  this  material  circumstance,  that  it  bears  an  indorsement  to 
the  effect  following.  After  the  shipment  of  the  goods,  and  the  draw- 
ing of  the  bills,  the  shipper  and  the  master  go  before  a  magistrate, 
and  it  is  recited  on  the  bill  of  lading,  "  That,  whereas,  the  master 
cannot  deny  that  he  has  received  100  hogsheads  of  brandy  for  Mr. 
Hans  Kye,  but  as  the  interest  of  the  shipper  demands  that  they 
should  not  be  delivered  to  Mr.  H.  Kye,  the  master  is  prohibited  from 
delivering  them  to  him,  but  he  is  directed  to  deliver  them  to  Mr.  Ry- 
berg,"  making  the  master  responsible  for  the  observance  of  these 
orders.  On  this  indorsement,  two  or  three  observations  arise ;  the 
first  is,  that  it  is  absolute  and  unconditional  in  its  form.  For  the 
motives  which  led  to  this  alteration,  we  are  to  look  elsewhere,  to  a 
letter  of  the  consignor.  There  is  nothing  appearing  on  the  face  of 
the  revocation  itself,  that  in  any  manner  intimates  the  ground  on 
which  it  was  made.  Another  observation  is,  that,  although  the  con- 
signment is  altered,  there  is  nothing  that  expresses  any  variance  of 
the  account  and  risk,  as  deducting  in  any  manner  from  the  descrip- 
tion before  given  of  it. 
[  •  323  ]  *  The  next  paper  is  a  letter  and  affidavit  of  Mr.  Reinke, 
on  whom  the  bills  were  drawn,  in  which  he  states,  "  that  he 
had  been  in  habits  of  business  with  Mr.  Kye  to  a  great  extent,  but 
that  he  had  received  no  notice  from  Mr.  Kye,  advising  him  that  the 
bills  were  to  be  drawn,  or  making  any  provision  for  the  payment." 
He  then  states,  "  that  he  wrote  to  Mr.  Kye  on  the  28th  February," 
though  that  letter  is  not  exhibited ;  but  there  is  the  answer  of  Mr.  Kye 
of  the  4th  of  March,  in  which  he  says,  "  I  received  your  letter,  but 
I  did  not  expect  the  shipment  to  be  made  so  soon ; "  from  which  we 
may  infer  that  the  deviation  from  the  orders  in  this  respect  had  not 
been  explained  to  him.  The  last  material  paper  is  a  letter  from  the 
shipper  to  Mr.  Ryberg,  of  Copenhagen,  in  which  reference  is  made  to 
a  former  letter  not  produced,  but  which  must,  I  conceive,  have  con- 
veyed authority  to  him  to  take  charge  of  these  brandies.  It  is  to 
this  effect :  — "  Referring  to  our  letter  of  the  17th  of  February,  in 
which  we  desired  you  to  take  possession  of  the  brandy  shipped  for 
Mr.  H.  Kye,  we  hereby  revoke  it,  because  we  are  informed  that 
Mr.  Kye  has  ordered  our  drafts  to  be  accepted,  and  that  the  intelli- 
gence on  which  we  acted  is  erroneous ;  that  it  is  not  Mr.  Hans  Kye, 
but  a  Mr.  Kuhl,  who  has  stopped  payment.  You  will,  therefore,  not 
act ;  but  as  Mr.  Kye  may  be  displeased,  if  he  knows  what  we  have 
done,  we  request  that  you  will  not  suffer  the  indorsement  to  appear. 
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K  Mr.  Kye  hears  of  it,  and  says  any  thing  about  it,  we  have  sent  you 
another  letter,  which  we  desire  you  to  present"  That  letter  is  not 
exhibited. 

The  first  point  for  consideration,  is,  whether  the  transaction  did 
pass  in  the  manner  in  which  it  is  stated ;  and,  for  this  purpose,  it 
may  be  necessary  that  the  letter  of  Mr.  Kye  of  the  24th  of 
December,  and  the  two  •or  three  other  letters  to  which  a  [  •324*] 
reference  is  made,  should  be  produced  :  that  of  the  10th  of 
January,  from  the  consignor ;  also  that  of  Reinke  to  Kye,  advising 
him  of  the  bills ;  that  to  Ryberg,  of  the  17th  of  February ;  and  more 
especially  this  open  letter,  which  was  to  give  an  account  to  Mr.  Kye 
of  the  motives  which  had  influenced  the  conduct  of  the  shipper. 
These  will  be  necessary  to  be  produced  in  order  to  establish  the  fact, 
on  which  the  question  of  law  must  depend. 

Taking  it,  however,  for  the  present,  as  sufficiently  raised,  I  will 
now  consider  it,  for  convenience,  that  if  the  opinion  of  the  court  is 
known,  it  may  prevent  the  case  from  coming  before  me  again.  Upon 
the  former  hearing,  I  was,  of  course,  struck  with  the  class  of  cases 
familiar  to  us  all,  relating  to  the  power  of  the  consignor  to  stop  in  trarir 
situ.  What  the  law  of  this  country  is  on  that  subject,  and  also  what 
the  tendency  of  the  civil  law  was,  is  very  perspicuously  stated  by  Mr. 
Abbott,  in  his  treatise  on  the  Law  of  Shipping.  With  respect  to  the 
introduction  of  the  principle  into  the  law  of  this  country,  he  says:^ 
"  But,  as  in  the  case  of  a  consignment  on  credit,  it  often  happens  that 
the  consignor  learns,  after  the  shipment,  that  the  consignee  has  become 
a  bankrupt,  or  failed,  and  consequently,  by  a  delivery  to  him  or  his 
assignees,  the  whofc  or  the  greater  part  of  the  value  of  the>, goods  will 
be  lost,  the  law,  in  order  to  prevent  this  mischief  in  such  cases,  allows 
the  consignor  of  goods  sent  by  a  general  ship,  or  by  a  ship  chartered 
by  him,  to  stop  the  goods  in  transitu  on  their  passage  to  the  con- 
signee ;  and  before,  or  at  their  arrival  at  the  place  of  destination,  to 
cause  them  to  be  delivered  to  himself,  or  to  some  other  person  for 
him.  This  rule  of  the  law  of  England  was  first  established 
in  •the  Court  of  Chancery ,2  and  has  been  since  firequently  [^326  J 
carried  into  effect* 

This  is  the  doctrine  of  the  law  of  England,  and  I  may  add,  also, 
the  general  expression  of  the  mercantile  law  on  the  subject ;  because 
I  take  it  to  be  the  rule,  that,  when  a  vessel  is  chartered  by  the  con- 


^  Law  on  Shipping,  &c.,  p.  298.    See  also  the  later  edition,  1808,  p.  852. 
a  2  Vem.  203 ;  1  Atkins,  245 ;  Ambler,  899. 
'  BohUinck  v.  Inglis,  8  East's  Beports,  p.  895. 
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signor,  and  goods  are  put  on  board,  those  goods  are  considered  as  in 
tra/nsitu ;  and  when  the  consignor  has  not  received  payment,  he  has 
a  right  to  stop  and  divert  the  delivery  of  those  goods,  and  has  what 
Lord  Mansfield  calls  a  proprietary  lien  upon  them  ;  a  privilege  recog- 
nized by  the  general  law,  as  well  as  by  our  own  —  more  especially  by 
the  French  law,  which  is  of  the  most  importance  in  this  case  of  a 

French  transaction,^  which  allows  the  vendeur  primitif,  as 
[  •  326  ]  he  is  *  termed,  to  protect  himself  against  non-payment  by 

the  seizure  of  the  goods. 
The  revocation  in  this  transaction  was  not  explained,  but  was 
expressed  in  absolute  terms ;  and  I  am  clearly  of  opinion,  that  if 
Mr.  Kye  had  been  an  insolvent  person,  it  would  have  amounted  to  a 
complete  and  effective  revindication  of  the  goods.  But  if  the  person 
to  whom  they  are  consigned  is  not  insolvent ;  if,  from  misinformation 
or  from  excess  of  caution,  the  vendor  has  exercised  this  privilege  pre- 
maturely, he  has  assumed  a  right  that  did  not  belong  to  him,  and  the 
consignee  will  be  entitled  to  the  delivery  of  the  goods,  with  an  indem- 
nification for  the  expenses  that  may  have^^beenjincurred.  In  the  law 
of  England,  as  far  as  I  can  collect  it,  and  in  all  books  into  which  I 
have  looked,  it  is  not  an  unlimited  power  that  is  vested  in  the  con- 
signor, to  vary  the  consignment  at  his  pleasure  in  all  cases  whatever. 
It  is  a  privilege  allowed  to  the  seller,  for  the  particular  purpose  of 


I  Upon  a  question  respecting  the  power  of  the  holder  of  bills  of  lading  to  sell  effects 
at  sea,  or  in  Uie  colonies,*  Mr.  fknerigon  recites  the  opinion  of  Mr.  Yalin,  who,  draw- 
ing an  illustration  of  his  argument  from  the  principle  of  Ce^n,  under  the  French 
law,  had  observed,  **  II  sufit  qu'il  soit  porteur  des  facteurs,  ou  des  connoissements  des 
marchandises  dont  le  transport  lui  est  &it,  soit  par  un  ordre  k  son  profit  au  dos  de  ces 
pieces,  soit  par  un  acte  s^par^  perdevant  notaires,  ou  sous  signature  priv6e  ;  d'autant 
plutot  que  tout  est  i  ses  risques  des  Tinstant  du  transport"  The  observations  with 
which  M.  Emerigon  replies  to  this  argument  being  of  a  general  nature,  are  applicable 
also,  in  some  respects,  to  the  present  question,  and  with  that  view  only  are  here 
extracted :  —  "  Mais  ces  fortes  de  cessions  d^serent  au  cossionaire  un  simple  droit  ad 
rerrif  qui  lui  donne  pouvoir  de  requ^rir  la  deliverance  des  efiets  indiqu^,  sans  le  mettre 
en  possession  effective  de  la  chose  meme.  Ainsi,  jusqu*  k  ce  que  la  tradition  r^elle  ait 
^ik  faite  dans  un  temps  utile  au  porteur  du  connoissement,  il  n'a  qu'un  un  action  per- 
sonelle,  qui  est  subordonn^e  aux  droits  du  tiers.  Je  crois  done  qu'une  pareille  cession 
ne  sauroit  nuire,  ni  au  privilege  du  vendeur  primitif,  non  pay6  du  prix,  ni  au  privilege 
du  donneur  a  la  grosse,  ni  au  aux  droits  de  la  masse  des  cr6anciers.  Telles  sont  nos 
regies.  Le  connoissement  n'a  jamais  et6  considere  parmi  nous  conmie  un  papier  n^go- 
ciable.  Le  transport  du  titre  d'est  une  tradition  feinte,  qui  s'^vanouit  par  la  faillite  ou 
rinsolvabilite  notoire  du  cedanf  *  On  the  question,  how  far  a  bill  of  lading  is  con- 
sidered as  negotiable  under  the  law  of  England,  see  Mr.  Abbott's  Treatise  on  Shipping, 
enlarged  edition,  1808,  p.  37. 

*  Emerig.,  vol.  i.  pp.  318, 319. 
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protecting  him  against  the  insolvency  of  the  consignee.     Certainly  it 
is  not  necessary  that  the  person  should  be  actually  insolvent  at  the 
time.     If  the  insolvency  happens  before  the  arrival,  it  would  be  suffi- 
cient, I  conceive,  to  justify  what  has  been  done,  and  to  entitle  the 
shipper  to  the  benefit  of  his  own  provisional  caution.     But  if  the 
person  is  not  insolvent,  the  ground  is  not  laid  on  which  alone  such  a 
privilege  is  founded.     Then,  if  Mr.  Kye  has  proved  insolvent,  the  ship- 
per will  have  exercised  his  privilege.     But  if  he  is  not  insol- 
vent, and  has  actually  provided  for  the  payment  *  of  the  [  *  327  ] 
goods,  he  will  be  entitled  to  the  delivery,  unless  it  can  be 
shown  that  the  right  of  the  shipper  extends  farther  than  I  have  stated 
it,  and  that  it  amounts  to  an  unlimited  right  to  vary  the  consignment 
at  pleasure. 

Where  goods  are  shipped  without  orders,  such  a  right  exists.  The 
seller,  if  he  may  be  so  described,  retains  an  absolute  power  over 
them,  for  there  is  no  purchase.  But  when  orders  have  been  received 
and  executed,  and  delivery  has  been  made  to  the  master  of  the  ship, 
and  bills  of  lading  signed,  the  seller  is  functus  officio^  except  in  the 
peculiar  case  in  which  he  is  again  reinstated  by  the  privileges  of  the 
vendeur  primitif.  That  will  make  it  a  matter  of  fundamental  impor- 
tance, that  the  letters  containing  the  original  order  should  be  pro- 
duced. The  mercantile  law  I  take  to  be  clear  and  distinct,  that  the 
seller  has  not  a  right  to  vary  the  consignment,  except^  in  the  case 
above  stated.  The  mischief  and  inconvenience  that  would  ensue  on 
a  contrary  supposition  are  extreme.  The  goods  might  be  put  on 
board,  and  might  lie  at  the  risk  of  the  consignee  for  two  or  three 
months ;  and  if  the  consignor  could  come,  and  resume  them  at  plea- 
sure, it  would  place  the  consignee  in  a  situation  of  great  disadvan- 
tage, that  he  should  be  exposed  to  the  risk  during  such  a  length  of 
time,  for  an  object  which  might  be  eventually  defeated,  at 
any  moment,  by  the  Capricious  or  interested  change  of  *  in-  [  *  328  ] 
tention  in  the  breast  of  the  consignor.  It  would  be  to  ex- 
pose the  consignee  altogether  to  the  mercy  of  the  seller. 

On  the  inquiry  which  I  have  been  able  to  make,  I  collect  that  this 
is  the  reasonable  distinction;  and  I  find  two  or  three  cases  in  the 


^  This  seems  to  be  the  sole  foundation  of  the  power,  as  recognized  also  in  the  coorts 
of  common  law  of  this  country.  "  If  goods  be  sent  by  order  of  the  consignee,  on  his 
account,  at  his  risk,  and  the  consignor  draw  bills  of  exchange  upon  him  for  the  price, 
and  indorse  and  transmit  the  bill  of  lading,  the  consignor  cannot  take  possesion  of  the 
goods  at  the  place  of  destination,  and  insist  upon  immediate  payment  as  the  condition 
of  delivering  them,  the  consignee  being  wUling  to  accept  the  bills,  and  not  having 
failed  in  his  cbcumstances."    Abbot,  supray  p.  358. 
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French  law,  reported  by  Mr.  Emerigon,i  which  very  much  illustrate 
this  doctrine.  The  first  case  to  which  I  allude  is  one  of  six  bsdes  of 
silk,  which  had  been  consigned  to  the  bearer  of  the  bills  of  lading,  of 
the  20th  of  October,  1753,  which  had  been  forwarded  to  a  house  at 
Alicant,  and  by  them  to  Jeaume  &  Co.  at  Marseilles,  with  orders  to 
receive  the  bales  on  their  arrival.  On  the  31st  of  October  a  different 
bill  of  lading  was  transmitted  to  another  house,  at  Madrid,  who  for- 
warded it  to  Mr.  Rey ;  and  on  these  facts  a  disputed  claim  arose, 
which  was  determined  by  a  judicial  sentence,  1st  of  August,  1754, 
directing  the  goods  to  be  delivered  in  moieties  to  the  different  con- 
signees. But  on  appeal  to  the  Superior  Court,  that  judgment  was 
set  aside,  and  it  was  determined,  1755,  that  the  holder  of  the  first 
bills  of  lading  was  entitled  to  the  possession  of  the  whole.^ 

There  is  also  another  case  ^  to  a  similar  efiect,  of  a  parcel  of  sugar 
which  had  been  shipped  at  Cape  Francoise,  to  the  consignment  of 
Mr.  Rey,  to  whom  one  set  of  bills  of  lading  had  been  sent.  Some 
time  after,  the  shipper  sold  the  same  sugars  to  another  person,  but 
without  unshipping  them,  because  the  captain,  conceiving  himself 
to  be  bound  by  his  bills  of  lading,  refused  to  deliver  them.  The  sale 
was  indorsed  on  the  bill  of  lading  remaining  in  the  power  of  the 
shipper,  and  was  by  him  forwarded  to  Mr.  Fenouilloi  On  applica- 
tion to  the  court,  possession  was  decreed,  29th  of  April,  1750,  to  Mr. 

Rey,  as  the  person  virtually  in  possession  by  the  effect  of 
[  •  329  ]  *  the  original  consignment.    There  is  also  a  third  case,  cited 

by  Mr.  Emerigon,  in  which  a  similar  sentence  was  given  in 
favor  of  Messrs.  Guieu  and  Linchou,  relative  to  thirty-six  bales  of 
wool  shipped  to  their  consignment,  powr  compte  de  qui  il  apparUendrOy 
but  afterwards  sold  to  one  Bourdon,  under  a  private  declaration,  in- 
dorsed on  one  of  the  bills  of  lading.  These  cases  I  consider 
to  be  a  clear  exposition  of  the  law,*  that  persons  having  accepted 


1  Vol.  i.  317,  318.        9  St  Jean,  voL  i.  p.  317.        3  La  Provencale,  Id.  p.  318. 

4  In  The  Twende  Venner,*  Munck,  a  quesdon  of  a  similar  nature  came  before  the 
court,  respecting  the  power  of  the  shipper  to  revoke  the  consignment  in  transitu.  A 
parcel  of  goods  had  been  shipped  at  Cette,  by  the  house  of  Neblon  &  Co.,  by  order, 
and  for  the  account  and  risk  of  Anderson  and  Smidt  of  Copenhagen.  The  ship  sailed 
on  the  6th  of  July,  1806 ;  but  Anderson  and  Smidt  had,  in  the  mean  time,  signified, 
that  they  would  not  accept  the  goods,  and  on  this  refusal,  the  shipper  wrote  to  Mr. 
Willinck,  14th  July,  offering  the  goods  to  him  on  conditions  of  payment,  which  were 
accepted.  The  acceptance  was  declared  by  letter,  29th  July.  Bills  were  drawn  and 
paid,  and  the  policies  of  insurance  were  transferred.  The  goods  were  captured  on 
the  24th  August,  and  a  claim  was  given  for  Mr.  Willinck,  in  support  of  which,  the 

*  23d  July,  1807. 
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orders,  and  made  *  the  consignment,  have  not  a  right  to  [  *  330  ] 
vary  that  consignment,  except  in  the  sole  case  of  insolvency. 
The  alteration  may  be  made  provisionally,  without  actual  insol\5ency ; 
but  if  the  insolvency  does  not  take  place,  the  act  which  has  been 
done  is  a  mere  nullity,  and  the  seller  has  exercised  a  power  to  which 
the  law  does  not  ascribe  any  legal  effect  In  the  case  before  me,  it 
appears  that  the  apprehension  entertained  of  Mr.  Kye's  insolvency 
was  erroneous.  I  am  of  opinion,  therefore,  that  the  goods  were  ship- 
ped for  the  account  and  risk  of  the  consignee,  and  still  continued  his 
property,  and  that  he  will  be  entitled  to  restitution  on  making  proof 
of  the  necessary  facts,  which  I  have  above  stated  to  be  left  in  some 
obscurity,  owing  to  the  non-production  of  several  parts  of  the  corres- 
pondence. These  goods  came  before  the  court  on  a  subsequent  day, 
when  the  proofs  of  the  fact  were  held  to  be  sufficient,  and  the  goods 
in  question  were  pronounced  to  be  the  property  of  Mr.  Kye.^ 


facts  above  stated  were  without  reserve  submitted  to  the  court  On  the  result  of  the 
evidence,  the  court  observed,  this  is  a  point  which  is  submitted  to  the  court  in  a  very 
fair  and  ingenuous  manner,  and  so  as  to  repel  every  imputation  of  fraud.  But  the 
question  is,  whether  the  claim  as  it  stands  is  admissible.  The  first  point  to  bo  deter- 
mined is,  whose  property  the  goods  were  at  the  time  of  sailing.  If  the  bills  of  lading 
were  signed  to  Uie  account  and  risk  of  Anderson  and  Smidt,  and  the  goods  sailed 
under  that  description,  they  were  the  goods  of  Anderson  and  Smidt,  and  the  shipper 
had  no  right  to  stop  them,  but  on  the  special  contingency  of  an  apprehension  of  non- 
payment. On  that  event  the  law  gives  him  a  proprietary  lien  for  his  security,  and 
the  right  of  stopping  the  goods.  In  this  case  it  is  asserted,  that  Anderson  and  Smidt 
actually  refused  to  pay  for  the  goods,  and  therefore  the  even|  had  emerged  on  which 
the  right  of  the  consignor  to  stop  is  founded.  Undoubtedly  the  shippers  might  have 
forced  the  goods  on  the  consignees  under  the  orders,  and  might  have  compelled  them 
to  accept  and  pay.  But  they  do  not  exercise  that  right,  they  take  the  goods  to  them- 
selves again,  in  order  to  sell  them  to  another  person,  and  by  that  act  the  goods  had 
become  again  the  property  of  the  shippers.  Then  comes  the  question  which  answers 
itself;  whether  the  goods  of  an  enemy  can  be  transferred  in  transitu.  After  the  num- 
berless cases  in  which  this  question  has  been  determined,  it  is  not  now  an  arguable 
point.  In  time  of  peace,  when  the  rights  of  third  parties  do  not  intervene,  there  may 
be  no  objection  to  the  validity  of  a  transfer  of  this  kind.  But  in  time  of  war,  it  would 
open  a  door  to  fraud,  against  which  courts  of  justice  could  never  be  effectually  pro- 
tected, and  therefore  it  has  been  prohibited.  This  being  a  transfer  of  property  from 
the  enemy  in  transitu,  the  goods  must  be  condemned  as  still  belon^ng  to  the  enemy. 
1  May  5,  1808. 
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[  •  331  ]  *  The  San  Joseph,  Argois,  master. 

February  18,  1807. 

Head-money,  for  British  prisoners  of  war,  on  board  an  enemy's  frigate,  not  prononneed  to 

be  dae. 

This  was  a  case  on  the  capture  of  a  Spanish  frigate,  on  board  of 
which  were  a  number  of  British  prisoners  of  war.  On  the  question 
of  head-money,  the  King^s  Advocate  submitted  —  Whether  the  court 
could  include  British  prisoners  on  board,  in  pronouncing  on  the  num- 
ber of  persons  for  whom  head-money  would  be  due. 

The  court  was  of  opinion  that  they  could  not  be  included. 


The  Eleonora  Whilelmina,  Zimmerman,  master. 

February  27,  1807. 

Bossian  treaty.    Ship  and  persons  of  the  country.    Order,  September,  1806.    Innocent  arti- 
cles to  France  and  her  allies,  not  held  to  protect  naval  stores  to  Amsterdam. 

This  was  a  case  of  a  ship  under  the  Russian  flag,  captured  Octo- 
ber 2, 1806,  on  a  voyage  from  Riga  to  Amsterdam,  with  a  cargo  of 
wainscot  pieces,  boat  masts,  common  spars,  and  ruckers.  On  a 
former  day,  when  the  case  was  first  opened,  an  inspection  was 
directed  to  be  made  of  the  nature  and  quality  of  the  articles  ;  and  on 
this  day  the  report  of  one  of  the  commissioners  of  his  Majesty's  yards 
was  produced,  which  described  the  mast  pieces  to  be  "  one  Riga 
round  mast,  seventy-two  feet  long,  and  about  six  feet  from  the  heel, 
twenty-one  inches  diameter,  fit  for  top-masts  and  yards  for  men-of- 
war.  Three  other  Riga  round  masts,  commonly  called  band-mast 
pieces,  about  seventy  feet  long,  and  at  about  one  third  from  the  heel, 
one  nineteen  and  a  half  inches  or  twenty  inches,  and  the  third  nine- 
teen inches  in  diameter,  fit  as  above ;  three  double  Riga  boat  masts  at 
spars,  fifty-two  feet  long,  and  from  eight  inches  and  a  half 
[  •  332  ]  to  twelve  inches  in  *  diameter,  fit  for  top-gallant-masts, 
yards,  and  booms ;  1,024  ruckers,  from  twenty  to  twenty-six 
feet  in  length,  fit  for  boat  masts." 
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On  the  part  of  the  captor,  the  King^s  Advocate  and  Laurence  con- 
tended—  That  this  was  a  cargo  in  its  nature  contraband,  that  it  was 
not  entitled  to  any  privilege  under  the  Russian  treaty  for  several 
reasons.  1st  Because  the  character  of  the  vessel  and  of  the  master 
could  not  be  considered  as  conformable  to  the  description  contained 
in  the  treaty.  The  vessel  could  not  be  considered  as  a  Russian  ship ; 
she  had  been  recently  purchased  of  a  Prussian,  and  was  Prussian 
built ;  the  master  was  not  a  person  "  of  the  country  of  Russia,"  being 
a  Prussian  by  birth,  who  had  recently  taken  a  burgher's  brief  at 
Riga,  for  the  purpose  of  navigating  in  the  Russian  trade,  but  having 
his  domicil  at  Pillau,  in  Prussia,  where  his  wife  and  family  were  still 
continuing  to  reside.  In  these  respects,  therefore,  the  condition  of 
the  ship,  and  of  the  master,  not  being  of  the  country  of  Russia,  did 
not  answer  the  description  of  the  treaty  which  had  provided  special 
privileges  for  the  navigation  of  Russia,  properly  belonging  to  that 
country,  but  without  intention  of  communicating  the  benefit  to  any 
individuals  of  other  countries,  that  might  assume  the  Russian  cha- 
racter, for  temporary  purposes,  or  with  a  view  of  avoiding  the  disabili- 
ties attaching  on  their  own  national  character  from  a  state  of  war. 
That  there  were  not  the  regular  documents  required  by  the  treaty, 
inasmuch  as  there  was  no  pass.  But  a  more  special  objection  arose 
on  the  ground  that  the  treaty  was  formed  for  the  regulation  of  the 
trade  of  one  of  the  parties  being  neutral,  whereas  the  situation  of 
Russia  was  that  of  a  belligerent,  associated  in  war  against 
•  a  common  enemy,  to  whose  ports  these  supplies  were  [  *  333  ] 
going ;  that  no  protection  therefore  could  be  derived  from 
the  treaty ;  but  that  the  articles  would  be  subject  to  condemnation  in 
their  ordinary  character,  as  naval  stores  going  to  a  port  of  the  enemy, 
and  that  a  port  of  military  equipment 

On  the  part  of  the  claimant,  Arnold  and  Robinson  —  Adverted  to 
the  permission  ^  which  had  been  recently  signified  to  have  been  given 
by  the  government  to  subjects  of  Russia  to  carry  on  a  trade  with 
France  and  her  allies,  in  innocent  articles ;  and  contended,  that  the 
offence  of  trading  with  the  enemy  was  removed  by  this  order ;  that 
the  question  reverted  therefore  to  the  consideration  of  the  character 
of  the  goods,  which  were  Russian  produce  exported  in  a  Russian 
ship,  and,  as  such,  entitled  to  be  considered  as  innocent  articles  under 
the  treaty.  That  as  to  the  objections  raised  with  respect  to  the  forms 
required  by  the  treaty,  the  pass  was  an  instrument  not  specially 


1  November  14, 1806. 

Digitized  by  VjOOQIC 


334  CASES  DETERMINED  IN  THE 

The  Eleonora  Whilelmina.    6  C.  Rob. 


required  by  that  article  of  the  treaty,  on  which  this  question  depends. 
It  was  an  instrument  that  was  not  invariably  granted,  as  had  appeared 
in  many  other  cases.  The  papers  were  authenticated  by  the  magistrates 
of  Riga,  which  must  be  taken  as  a  sort  of  official  approbation  of  the 
voyage,  so  far  at  least  as  to  prevent  it  from  being  considered  as  a 
secret  or  clandestine  transaction,  concealed  from  the  view  of  the 
government  of  Russia.  That  it  did  not  appear  that  the  vessel  was 
required  to  be  of  the  built  of  that  country ;  much  less  that  the  mas- 
ter must  be  a  natural-born  subject  The  terms  were,  "ship  and 
master  of  the  country,"  which  implied  no  more  than  the  ordinary  con- 
dition on  which  foreign  vessels,  and  foreign  mariners,  were 
[  *  334  ]  admitted  *  to  incorporate  themselves  with  the  people  of  a 
country,  and  could  be  meant  only  to  provide  for  the  bond  fide 
adoption,  in  opposition  to  cases  of  manifest  fraud  and  color.  That 
there  had  been  a  question  at  common  law  on  the  effect  of  the  acquired 
character,  in  which  similar  objections  had  not  been  allowed  to  prevail.^ 
In  answer  to  the  description  of  particular  articles,  as  reported  on 
inspection,  an  affidavit  was  offered,  of  experienced  shipwrights,  show- 
ing that  the  articles  were  such  as  were  commonly  used  in  the  equip- 
ment of  merchant  vessels.^ 

Judgment. 
Sir  W.  Scott.  On  the  report  of  a  person  authorized  to  inquire  into 
the  nature  of  these  articles,  they  have  been  pronounced  to  be  of  a 
contraband  or  noxious  quality,  and  the  general  rule  undoubtedly  is, 
that  where  there  are  such  articles  on  board,  the  taint  extends  to  other 
parts  of  the  cargo,  and  also  to  the  vessel,  being  the  property  of  the 
same  owner.     The  whole  property  is  considered  as  taken  in  a  trans- 
action in  both  respects  illegal,  in  supplying  the  enemy  with  such  arti- 
cles, and 'also  in  providing  the  vehicle  for  their  conveyance.     The  only 
question  then  will  be,  whether  there  are  any  circumstances 
[  *  335  ]  that  will  take  this  *  case  out  of  the  general  rule,  and  exone- 
rate the  ship  and  cargo  from  the  penalty  ordinarily  attach- 
ing on  other  vessels  and  goods  so  employed.     A  reference  is  made 


*  TVHaon  v,  Marrvat,  Term  Rep.  voL  8,  p.  45,  and  Scott  v,  Schawrtz,  Com.  Rep. 
p.  677,  there  cited.    See  also  1  Bos.  &  PuL  430. 

3  The  court  rejected  the  affidavit,  observing  that,  since  it  was  sufficiently  ascertained, 
that  they  were  fit  for  ships  of  war,  it  would  be  immaterial  to  show  that  they  might  also 
be  applied  to  the  equipment  of  merchant  vesseb.  That  as  the  port  of  Amsterdam  was 
a  place  of  military  equipment,  much  in  want  of  such  supplies  for  the  military  marine  of 
the  enemy,  that  would  be  sufficient  to  decide  on  the  pretensions  to  have  these  articles 
considered  as  innocent  articles. 
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to  the  order  of  the  Russian  government,  as  recited  in  a  recent  order 
of  our  government,  recognizing  the  permission  there  granted  "to 
trade  with  France  and  her  allies  in  innocent  articles;"  but  it  never 
can  be  the  construction  to  be  put  on  that  order,  that  it  should  extend 
the  protection  to  a  mixed,  assorted  cargo,  consisting  of  articles  partly 
innocent,  and  partly  noxious. 

As  far  as  the  question  turns  upon  the  treaty,  I  am  of  opinion  that 
the  treaty  must  be  held  to  apply  only  to  cases,  where  one  party 
is  in  a  state  of  neutrality,  and  not  where  both  are  connected  in  hos- 
tilities against  one  common  enemy.  The  context  of  the  whole  treaty 
clearly  refers  to  such  a  trade  only,  and  cannot  be  extended  to  the  trade 
of  either  country,  at  a  time  when  both  countries  are  associated  in 
war,  and  are  bound  to  contribute  their  whole  force  and  energy  against 
the  common  enemy.  I  am  of  opinion,  therefore,  that  the  treaty  does 
not  apply  to  the  situation  of  the  parties  at  the  time  of  this  transac- 
tion. I  am  of  opinion,  also,  that  it  does  not  apply  to  the  facts  of  this 
case  because,  till  I  am  better  instructed,  I  shall  hold  that  the  national 
character  of  a  man  who  has  only  just  quitted  the  Prussian  navigation, 
and  has  his  wife  and  family  still  resident  at  Pillau,  cannot  fairly  be 
considered  "  as  of  the  people  of  Russia.'-'^ 


•  The  Carolina,  Verhage,  master.  [  *  336  ] 

Febraaiy  27, 1807. 

Cartel,  as  appointed  in  time  of  peace,  and  by  an  officer  in  the  East  India  Company's  serrico, 
if  in  substance  valid  against  capture,  on  the  event  of  a  supervening  war.^ 

This  was  a  case  respecting  the  validity  of  a  protection  granted  to 
a  Dutch  vessel  on  cartel  service,  during  the  peace,  by  Colonel  Oliver, 
the  commander  of  the  British  forces  at  Amboyna,^  for  the  purpose  of 
evacuating  that  island,  in* execution  of  the  treaty  of  Amiens. 

On  the  part  of  the  captor,  the  King^s  Advocate  and  Arnold  con- , 
tended  —  That  it  was  a  contract  formed  prior  to  the  existing  war. 


^  [For  cases  as  to  cartel,  see  The  DaiQie,  3  C.  Bob.  139,  note.] 
3  The  claim  was  given  jointly  on  behalf  of  the  East  India  Company  and  the  Dutch 
owner. 

VOL.  VI.  20  r^  1 
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and  by  an  officer  in  the  service  of  the  East  India  Company,  who 
had  no  power  or  authority  to  grant  the  privilege  of  cartel.  That 
though  they  might  have  made  themselves  responsible  to  indemnify 
the  Dutch  ship-owners,  the  ciaptors  were  entitled  to  the  condemnation 
of  this  property,  as  the  property  of  the  enemy,  taken  in  time  of  war, 
and  not  protected  by  any  authority  that  could  avail  to  take  off  the 
effect  of  the  declarations  of  the  order  of  reprisals,  and  of  the  Prize 
Act.  That  if  the  cartel  could  be  considered,  as  originally  valid,  the 
master  had  forfeited  the  benefit  of  his  protection  by  taking  goods  on 
board,  contrary  to  the  conditions  of  his  contract. 

On  the  part  of  the  claimant,  Laurence  and  Bumaby. 

Judgment. 

Sir  W,  Scott.     The  privileges  and  immunities  of  cartel 
[  •  337  ]  ships  are  of  a  very  sacred  nature,  and  are  to  *  be  received 

with  great  respect,  inasmuch  as  they  tend  very  benefi- 
cially to  mitigate  the  miseries  of  war,  and  to  facilitate  the  return 
of  peace,  by  the  removal  of  those  obstructions,  which  put  a  stop  to 
the  intercourse  of  nations.  With  respect  to  the  general  character  of 
contracts  of  this  description,  I  am  disposed  to  hold,  that  the  actual 
existence  of  a  war,  is  not  essentially  necessary  to  give  efiect  to  them, 
but  that  it  will  be  sufficient,  if  they  are  entered  into  prospectively, 
and  in  expectation  of  approaching  war.  Because  the  occasions  for 
them  may  just  as  naturally  arise  from  a  view  of  approaching  events ; 
parties  may  contract  to  guard  against  the  consequences  of  hostilities 
which  they  may  foresee  ;  and  in  this  instance  it  is  manifest  that  such 
apprehensions,  which  were  very  general,  have  been  fully  justified,  by 
the  course  of  events  that  have  ensued. 

The  next  question  that  has  been  raised  is,  whether  the  protection 
has  been  granted  by  competent  authority,  and  whether  the  East  India 
Company  and  their  officers  can  be  held  to  have  that  power.  That 
his  Majesty  has  a  power  to  confer  the  protection  of  cartel  is  undoubted, 
and  has  not  been  brought  into  question.  Notwithstanding  he  may 
have  given  away  the  interest  of  all  captures  to  the  captors,  his  Majesty 
may  still  grant  such  particular  exemptions,  as  in  his  wisdom  he  may 
deem  expedient.  And  when  a  cartel  appears  to  have  been  employed 
in  the  public  service,  and  for  purposes  of  national  utility,  that  circum- 
stance alone  will  entitle  it  to  be  considered  as  an  engagement  sanc- 
tioned by  the  public  councils  of  the  state. 

Authority  delegated  by  the  crown  may  be  taken  as  emanating  from 

the  crown ;  and  it  is  to  be  observed,  that  the  governor  of 
[  *  338  ]  Madras,  who  became  afterwards  *  a  party  to  this  contract,  is 
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an  ofecer  of  the  crown  as  well  as  of  the  East  India  Company. 
It  is  the  practice,  I  conceive,  for  general  orders  and  instructions 
to  be  sent  out  to  all  persons  exercising  the  functions  of  the  exe- 
cutive government  abroad,  but  as  it  would  be  impossible  to  provide 
for  all  the  special  exigencies  that  may  occur,  such  persons  tnust  often 
be  left  under  the  necessity  of  acting  on  their  own  judgment  and  dis- 
cretion ;  and  what  is  done  by  them  under  such  circumstances,  in  the 
execution  of  their  public  duty,  may  fairly  be  considered  as  done  under 
the  authority  of  the  crown,  if  not  renounced  by  the  crown  in  subse- 
quent actions  or  declarations. 

There  is  much  additional  weight,  also,  in  what  has  been  observed 
upon  the  occasion  out  of  which  this  transaction  arose.  That  it  was 
an  act  done  in  execution  of  a  treaty  of  peace.  By  the  treaty  of 
Amiens,  it  had  been  stipulated  that  the  British  troops  should  be  with- 
drawn from  Amboyna ;  and  this  expedient  was  resorted  to  by  Colo- 
nel Oliver,  as  the  best  means  of  carrying  that  stipulation  into  effect. 
It  is  said,  that  some- other  mode  might  have  been  adopted.  That  is 
a  fact  on  which  the  court  can  receive  no  assurance.  It  is  recited  in 
the  charter-party,  that  British  ships  had  been  expected,  but  that  they 
had  not  arrived.  However  that  might  be,  this  measure  was  adopted 
for  the  purpose  of  carrying  away  the  king's  and  the  company's  troops. 
Therefore,  if  nothing  else  appeared  in  the  case  to  give  public  author- 
ity to  this  transaction,  I  should  be  disposed  to  hold  it  to  be  sufficient, 
that  it  was  done  in  execution  of  a  treaty  of  peace,  and  conformable 
to  orders,  which  must  always  be  supposed  to  be  duly  trans- 
mitted 'to  the  officers  of  government  in  distant  parts  of  the  [  *  339  ] 
world,  for  the  purpose  of  carrying  the  stipulations  of  the 
treaty  into  effect.  The  same  privilege  was  confirmed  by  Lord  A.  Ben- 
tinck,  the  governor  at  Madras.^  For  it  appears,  that  the  vessel  per- 
formed her  voyage  according  to  the  stipulation,  and  arrived  at  Madras, 
having  taken  no  goods  on  board  in  that  voyage.  If  she  had,  the 
objection  might  have  been  raised,  that  there  had  been  a  violation  of 
the  agreement.  But  the  vessel  arrived  at  Madras,  without  any  impu- 
tation on  the  manner  in  which  she  had  conducted  herself;  and  the 


1  The  passport  granted  by  the  governor  in  council,  bearing  date  the  2d  September, 
1808,  recited,  that  this  vessel  had  been  sent  from  Amboyna  to  Fort  St.  George,  with 
the  garrison  of  Amboyna,  under  a  charter-party  entered  into  with  Colonel  Oliver,  the 
British  governor  of  the  Maluccas ;  and  under  a  condition  that  she  should  be  considered 
as  entitled  to  the  privileges  of  a  cartel  ship,  till  her  arrival  at  Grisee,  in  the  island  of 
Java. 

The  passport  was  granted  to  the  above  effect,  with  the  provision,  that  she  should  do 
nothing  to  forfeit  the  privilege. 
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agreement  was  recognized  by  the  governor,  whom  I  have  a  right  to 
consider,  in  this  transaction,  as  the  governor  of  the  crown,  as  well  as 
of  the  East  India  Company,  notwithstanding  the  style  and  form  of 
his  commission.  He  confirms  the  whole  contract,  and  engages  that 
the  vessel  shall  sail  with  a  protection,  notwithstanding  the  hostilities 
that  had  then  actually  broken  out.  In  this  view  of  the  subject,  I  do 
not  associate,  what,  I  think,  is  to  be  considered  as  of  no  inconsidera- 
ble importance  in  itself,  the  great  extent  of  power  and  privileges 
which  the  company  enjoys  in  that  part  of  the  world,  relative  to  the 

prerogative  of  war  and  peace.     It  is  not  necessary  to  bring 
[  •  340  ]  these  *  topics  into  discussion,  because  I  am  of  opinion,  that 

the  authority  under  which  this  act  was  done  is  sufficiently 
supported,  as  emanating  from  persons  who  are  to  be  taken  as  officers  of 
government,  employed  in  the  execution  of  so  great  a  public  measure 
as  that  of  a  treaty  of  peace. 

Then,  as  to  the  conduct  of  the  vessel,  subsequent  to  her  arrival  at 
Madras,  is  there  any  thing  on  that  part  of  the  case  that  can  be  held 
to  affect  the  privilege,  which  I  have  said  had  been  legally  coafirmed- 
The  vessel  took  in  a  cargo  at  Madras,  as  it  was  stipulated  she  should 
be  at  liberty  to  do,  to  the  amount  of  her  freight,  free  from  duties. 
That  was  a  part  of  the  original  agreement.  It  appears  that,  in 
touching  at  Malacca,  on  her  return  to  Java,  some  few  other  articles,^ 
to  the  amount  of  nineteen  boxes,  were  taken  on  board,  in  respect  to 
which  the  master  cannot  depose  to  the  property.  They  can  derive 
no  protection  from  the  original  contract,  and  must  be  condemned. 
But  I  am  of  opinion  that  the  vessel  and  the  cargo  taken  in  at  Ma- 
dras, and  the  master's  own  property  on  board,  are  entitled  to  be 
restored. 


1  Nineteen  packages,  containing  writing  desks,  a  sealed  chest,  earthen  pots,  barrels, 
a  small  box,  two  cinnamon  sticks,  and  three  small  parcels,  consigned  to  different  per- 
sons at  Batavia..  The  master  had  sailed  from  Malacca;  but,  being  in  danger  of  falling 
in  with  pirates,  put  back  again,. and  was  seized  on  the  SOth  November,  180S,  whilst  at 
anchor  in  the  roads  of  Malacca,  by  his  Majesty's  ship  Rattlesnake. 
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*  The  Recovery,  Webb,  master.  [  *  341  ] 

May  13,  1807. 

Navigation  Act.  If  applicable  to  the  trade  of  the  British  settlements  in  India  ?  Plea  of 
offence  under  that  branch  of  the  admiralty  jorisdiction  not  available  in  bar  of  a  claim  of 
the  neutral  proprietor  in  the.  Prize  Court. 

This  was  the  case  of  an  American  vessel,  with  a  cargo  of  cotton, 
taken  in  at  Bombay,  from  whence  she  had  proceeded  to  Salem,  in 
America,  where  she  arrived  in  January,  1807,  and  sailed  again,  with- 
out unloading  the  cargo,  on  the  13th  March,  1807,  for  Rotterdam,  and 
was  taken  on  that  voyage,  on  the  22d  April. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Robinson  con- 
tended —  First,  that  it  was  a  trade  in  direct  violation  of  the  American 
treaty,  which  had  permitted  American  vessels  to  trade  to  the  British 
possessions  in  India  only,  on  condition  that  the  goods  taken  in  there 
should  be  carried  to  some  of  the  ports  of  the  United  States,  where 
they  should  be  unloaded.     Art  13. 

It  was  answered  —  That  the  thirteenth  article  of  the  treaty  was 
stipulated  to  expire  two  year^  after  the  termination  of  the  war  then 
existing,  namely,  in  October,  1804 ;  and,  on  inquiry,  it  being  ascer- 
tained that  this  was  the  authentic  exposition  put  upon  the  treaty  in 
practice,  that  point  was  abandoned. 

It  was  then  contended,  that,  since  the  stipulation  of  the  treaty  had 
expired,  this  became  a  trade  altogether  illegal,  as  in  breach  of  the 
navigation  laws ;  that  it  was  clearly  within  the  terms  of  the  act  12 
Charles  2,  c.  18,  and  had  been  so  treated  in   recent  instances  in 
which   the  question  had   been   drawn  into   discussion   in 
the  King's  Bench  ;  ^  that  the  act  *  of  parliament,  which  had  [  *  342  ] 
been  made  for  the  purpose  of  giving  effect  to  the  American 
treaty ,2  spoke  of  it  in  the  same  manner ;  and  that  a  still  later  act, 
37  Geo.  3,  c.  117,  which  had  been  passed  to  authorize  some  indul- 
gence to  foreign  ships,  considered  the  principle  of  exclusion  as  still 
in  force,  under  the  Navigation  Act,  and  had  introduced  exemptions 
not  absolutely  and  generally,  but  partially  only,  and  apparently  on 
terms  of  trading  to  the  foreign  country  to  which  the  ship  belonged, 
and  on  conditions  which  were  not  shown  to  have  been  complied 


1  Wilson  t;.  Marriot,  8  Term  R.  p.  81.  ^  87  Geo.  8,  c.  97. 

20* 
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with,  namely,  "  That  the  trading  of  foreigners  to  these  countries 
should  be  subject  to  such  regulations  as  the  East  India  Company 
should  impose." 

On  the  part  of  the  claimants,  Laurence  and  Burnaby  contended  — 
That  if  the  seizure  was  to  be  considered  as  made  on  account  of  a 
breach  of  the  revenue  laws,  this  was  not  the  court  in  which  such  an 
offence  should  be  prosecuted ;  that  as  to  English  subjects,  the  prin- 
ciple of  excluding  them  from  supporting  a  claim  in  the  Prize  Court, 
in  a  transaction  which  has  been  carried  on  in  a  breach  of  the  muni- 
cipal law  of  the  kingdom,  was  of  recent  introduction,  and  liable  to 
considerable  objection.  It  confounded  the  proportions  which  the  law 
had  established,  between  the  penalty  and  the  offence  in  question,  in 
other  acts  which  more  particularly  related  to  this  subject.  By  the 
acts  passed  for  the  protection  of  the  East  India  Company's  charter,  a 
specific  penalty  of  500/.  was  inflicted  on  persons  trading  in  violation 
of  the  company's  privilege.  But,  by  the  introduction  of  this  princi- 
ple of  exclusion,  the  penalty  became  unequal,  according  to 
[  •  343  ]  its  operation  *  in  times  of  war  or  peace.  That  in  respect 
to  foreigners,  who  are  not  held  to  the  same  observance  of 
our  municipal  laws,  it  failed  altogether  in  the  reasoning  on  which 
the  rule  of  law  had  been  constructed.  With  respect  to  them 
there  was  no  instance  in  which  it  had  been  applied.  On  the  con- 
trary, wherever  the  argument  had  been  introduced,  the  Court  of 
Admiralty  had  invariably  intimated  an  opinion  that  it  could  not  with 
propriety  be  applied  to  foreign  ships ;  that,  whatever  the  expressions 
of  the  Navigation  Act  might  seem  to  imply,  in  the  very  general 
terms  in  which  it  was  drawn,  the  principle  had  never  been  applied  to 
the  settlements  in  the  East  Indies.  They  were  posterior,  in  their 
establishment,  to  that  law.  They  differed  altogether  in  the  nature  of 
the  system  that  was  observed  as  to  them,  and  had  never  been  held 
subject  to  the  same  exclusive  principles  of  monopoly  which  had  been 
applied  to  the  European  colonies  in  the  West  Indies.  The  discus- 
sion that  passed  on  this  subject,  in  the  case  of  Wilson  r.  Harriot,  did 
not  arise  out  of  the  facts  that  appear  to  have  been  material  to  the 
decision  of  the  case.  It  arose  merely  on  an  assumption  in  argument 
at  the  bar,  recognized  in  a  very  general  manner  by  a  dictum  that 
afterwards  fell  from  the  bench.  The  opinion  expressed  on  that  occa- 
sion had  been  the  cause  of  passing  a  special  act,  37  Geo.  3,  c  117, 
solely  for  the  purpose  of  counteracting  the  alarm  and  confusion 
which  was  apprehended  from  it  The  introductory  part  of  that  act 
recognized  the  right  of  foreigners  to  go  to  the  British  ports  in  India ; 
and  if  any  condition  was  imposed  on  the  right  so  granted,  it  was  merely 
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that  it  should  be  exercised  in  compliauce  with  the  regula- 
tions which  the  East  India  *  Company  should  form.     It  did  [  *  344  ] 
not  appear  that  any  regulations  had  been  framed.     The 
omission  on  the  part  of  the  East  India  Ck)mpany  must  be  taken,  on 
their  part,  as  a  tacit  acquiescence  in  the  practice  which  had  existed 
before.     In  any  light,  it  must  be  considered  as  a  neglect  which  left 
the  right  entire,  and  could  not  defeat  the  privilege,  which  the  com- 
pany had  no  power  to  annul,  but  only  to  modify  and  direct,  by  such 
regulations  as  might  be  necessary  to  reduce  the  privilege  to  an  equi- 
table conformity  to  the  terms  on  which  the  general  trade  of  those 
countries  was  carried  on. 

The  Court  asked  by  what  authority  it  could  be  shown  to  be  com- 
petent to  the  Prize  Court  of  Admiralty  to  proceed  to  confiscation  of 
a  foreign  ship  and  cargo  for  a  breach  of  the  revenue. 

It  was  answered,  that  the  first  section  of  12  Ch.  2,  c  18,  directed 
ships  and  cargoes  so  offending,  taken  at  sea,  to  be  brought  in  as  prize, 
and  empowered  the  Court  of  Admiralty  to  proceed  upon  them,  which 
implied  it  to  be  an  offence  properly  amenable  to  the  jurisdiction  of 
this  court 

Judgment. 

Sir  W.  Scott.  This  is  an  American  ship,  captured  on  a  voyage 
from  Bombay  to  Rotterdam,  laden  with  a  cargo  taken  in  at  a  British 
settlement  in  the  East  Indies.  The  vessel  touched  at  a  port  in 
America,  but  the  cargo  was  not  unladen  there ;  and  it  appears,  I 
think,  from  the  result  of  the  evidence,  to  have  been  originally  designed 
for  an  European  market  A  claim  has  been  given  for  the  American 
proprietor,  and  no  objection  is  made  to  thfe  property.  But 
the  title  to  •restitution  is  impeached  on  the  illegality  of  the  [  *  345  ] 
voyage,  which  raises  a  question  of  very  great  importance. 

The  illegality  imputed  arises  out  of  the  system  of  our  navigation 
laws,  which  seem  to  have  continued  in  a  very  undefined  state,  with 
respect  to  our  possessions  in  the  East  Indies.  That  system  is  to  be 
referred  generally  to  the  celebrated  act  of  Charles  II.  a  12;  and 
though  some  traces  are  to  be  found  in  the  earlier  stages  of  our  his- 
tory, yet  that  act  is  usually  considered  as  the  basis  of  the  system,  as 
it  now  stands.  The  first  section  of  that  act  begins  with  a  general 
prohibition  to  foreign  ships  to  trade  to  the  British  settlements  in 
Asia,  &c.  I  do  not  immediately  recollect  what  were  the  possessions 
which  this  country  held  in  that  quarter  of  the  globe  at  that  time,  but 
I  should  conceive  that  Bombay  must  have  been  the  only  English  set- 
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tlement,  if  indeed  that  was  not  acquired  to  the  crown,  at  a 
[  •  346  ]  later  period,  as  the  dower  of  Queen  Catherine.^  *  That  fact 
is  not  very  material,  however,  since  the  act  is  not  limited  by 
such  considerations,  but  applies  prospectively  to  future  acquisitions 
as  well  as  to  our  more  ancient  possessions.  I  advert  only  to  the  state 
of  our  possessions  at  that  time,  as  illustrative  of  the  gradual  increase, 
by  which  they  have  grown  up  to  their  present  extent,  and  at  no  very 
distant  period,  from  beginnings  comparatively  small. 

It  is  well  known  that  our  establishments  in  that  quarter  of  the 
world  have  stood  on  a  very  peculiar  footing,  which  it  has  been  per- 
haps the  policy  of  this  country  not  to  define  with  great  exactness. 
They  may  have  assumed  a  difierent  character  at  different  times ;  and 
it  may  be  very  important  in  effect,  and  very  proper  in  point  of  princi- 
ple, that  the  general  maxims  of  our  navigation  system  should  be  ap- 
plied to  them  in  their  present  state,  although  there  might  have  been 
a  great  anomaly  in  practically  applying  them  at  a  former  period.  It 
will  not,  however,  be  necessary  for  me  to  enter  into  a  discussion  of 
the  policy  of  such  a  measure. 

With  regard  to  the  fact,  I  had  always  entertained  the  notion  that 
they  had  not  hitherto  been  so  applied.  But  a  case  ^  occurred  not 
many  years  since,  which  brought  the  consideration  of  the  question  in 
a  distinct  form  before  the  courts  of  common  law.  After  repeated  ar- 
guments and  much  deliberation,  the  Court  of  King's  Bench  expressed 
an  opinion  that  the  navigation  laws  did  extend  to  those  countries, 
and  on  a  writ  of  error  the  judgment  of  the  King's  Bench  in  that  case 
was  affirmed,  with  a  complete  adoption  of  the  doctrine  laid  down.* 
An  act  of  parliament  was  afterwards  passed,*  to  quiet  the  alarm 


1  That  Bombay  was  the  firtt  British  settlement  in  India  may  be  collected  from  the 
following  mention  of  it  in  the  history  of  the  East  India  Company's  possessions  in  India. 

"  No  sooner  had  his  Majesty  set  on  foot  a  treaty  with  Portugd  for  his  marriage  with 
the  Infanta,  than  it  was  detennined  to  embrace  this  opportunity  of  procuring  the  ces- 
sion of  some  convenient  port  and  mart  for  the  India  Company,  as  part  of  the  Infanta's 
portion.  Thus  the  important  Island  of  Bombay  came  into  the  hands  of  the  English." 
Hist  of  East  India  Company,  p.  73. 

That  it  was  not  transferred  till  after  the  regulations  of  the  Navigation  Act  appeara 
from  the  dates.  The  Navigation  Act,  12  Ch.  2,  c.  18,  was  an  act  of  the  first  parliar 
ment  of  Charles  11.  beginning  April  25th,  1660,  and  dissolved  December  29th,  1660. 
The  marriage  treaty  of  King  Charles  II.  with  the  Infanta  of  Portugal,  with  the  secret 
article  for  yielding  Bombay  to  Great  Britain,  was  signed  June  23d,  1661.  Chambers's 
Treaties,  p.  256. 

a  Wilson  w.  Marryat,  November  21st,  1798.    8  T.  R.  81. 

3  Wilson  v.  Marryat,  Bos.  &  Pull.  Rep.  voL  1,  p.  432. 

*  87  G.  3,  0.  97,  ^  22,  &  c.  117. 
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which  had  been  occasioned  by  this  exposition  of  the  law,  and  to 
recognize  in  general  terms  the  policy  of  admitting  foreign 
vessels  to  a  regulated  trade,  *  on  certain  conditions,  which  [  *  347  ] 
the  East  India  company  were  empowered  to  impose.     But 
nothing  appears  to  have  been  ever  done  under  those  powers  of  the 
acti  and  now,  for  the  first  time,  the  question  arises,  what  is  the  state 
of  the  law,  as  applicable  to  this  peculiar  situation  of  things,  the  pro- 
visional relaxation  of  the  act  of  parliament,  and  the  total  inaction  on 
the  part  of  the  East  India  company,  who  have,  for  more  than  eleven 
years,  delayed  to  apply  the  regulations,  under  which  the  act  of  par- 
liament had  expressed  it  to  be  expedient,  that  foreign  ships  should  be 
admitted. 

This  is  a  question  of  very  considerable  magnitude  and  importance. 
But  there  is,  I  think,  a  preliminary  question,  which  may  supersede 
the  necessity  of  pronouncing  a  decision  upon  it ;  and  that  is,  whether 
the  more  general  question  is  properly  brought  before  the  court  in  its 
present  form  ?  If  it  is  not,  I  shall  not  be  desirous  of  delivering  my 
sentiments  upon  it,  unless  I  am  called  upon  in  another  form  of  pro- 
ceeding, which  would  bring  it  before  me  as  a  case  of  undisputed  ju- 
risdiction. The  Court  of  Admiralty  is  a  court  of  revenue  in  one  of 
its  branches,  in  its  appellate  jurisdiction  at  least;  and  appears  to  be 
so  intended  to  act  originally  in  the  cases  specified  in  the  statute  re- 
ferred to.  But  I  am  now  sitting  in  a  Court  of  Prize,  and  the  prayer 
that  is  addressed  to  that  court  is,  that  it  would  indict  the  penalties  of 
the  Revenue  Court  on  a  foreign  ship  and  cargo,  that  is  brought  before 
it  on  a  seizure  of  war.  I  should  have  been  glad  to  have  heard  under 
what  authority  the  Court  of  Admiralty  could  mingle  its  jurisdiction 
in  this  manner.  As  to  the  authority  of  precedents,  I  will  take  on 
myself  to  say,  that  there  are  none.  The  cases  ^  that  have  been  men- 
tioned were  not  of  that  description ;  they  were  not  cases  in  which  the 
courts  that  decided  them  took  on  themselves  to  exercise  the 
jurisdiction  of  the  *  Revenue  Court,  or  to  inflict  the  penalties  [  *  348  ] 
growing  out  of  that  species  of  law.  What  they  did  was 
only  to  reject  the  claim  of  British  subjects  in  a  Prize  Court,  in  a 
transaction  which  evidently  showed  those  individuals  to  have  been 
acting  in  violation  of  the  laws  of  their  country,  which  they  were 
bound  to  observe.  That  is  a  well  known  doctrine,  recently  introduced, 
and  which  has  not  been  applied  without  leaving  considerable  difficul- 
ties behind  it  There  is,  on  one  side,  the  difficulty  of  transplanting 
the  consequences  of  one  species  of  law  to  another  system.     On  the 


1  Enterprize,  Etrosco,  supra^  vol.  2,  p.  84. 
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other,  there  is  the  difficulty  of  admitting  a  British  subject  to  set  up  a 
demand  iji  a  court  of  justice,  for  an  interest  which  he  cannot  sustain, 
without  showing  himself  to  have  acquired  it  in  violation  of  the  laws 
of  his  country. 

But  there  is  no  instance  in  which  the  same  principle  has  been 
applied  to  foreigners.  In  some  cases  where  it  has  been  presse^  in 
argument,  the  court  has  invariably  resisted  the  application :  and  there 
are  many  reasons  which  would  make  me  very  unwilling  to  take  on 
myself  the  extension  of  the  principle,  without  having  it  imposed  upon 
me  by  the  authority  of  the  Superior  Court.  It  is  a  question  of  very 
great  importance,  and  if  all  other  considerations  were  out  of  the  way, 
a  sense  of  propriety  alone  would  deter  me  from  extending  the  princi- 
ple in  a  case,  in  which  it  came  only  incidentally  and  indirectly  before 
me.  It  is  asked,  if  you  apply  such  a  principle  to  the  claims  of 
British  subjects,  why  not  also  to  those  of  other  nations  ?  Some  dis- 
tinctions are  obvious.  In  the  first  place  it  is  to  be  recollected,  that 
this  is  a  court  of  the  law  of  nations,  though  sitting  here  under  the 
authority  of  the  king  of  Great  Britain.  It  belongs  to  other 
[  *  349  ]  *  nations  as  well  as  to  our  own ;  and  what  foreigners  have  a 
right  to  demand  from  it,  is  the  administration  of  the  law  of 
nations,  simply,  and  exclusively  of  the  introduction  of  principles  bor- 
rowed from  our  own  municipal  jurisprudence,  to  which,  it  is  well 
known,  they  have  at  all  times  expressed  no  inconsiderable  repugnance. 
In  the  case  of  a  British  subject  it  is  different  To  him  it  is  a  British 
tribunal,  as  well  as  a  court  of  the  law  of  nations  ;  and  if  he  has  been 
trampling  on  the  known  laws  of  his  country,  it  is  no  injustice  to  say, 
that  a  person  coming  into  any  of  the  courts  of  his  own  country,  to 
which  b^  is  naturally  amenable,  on  such  a  transaction,  can  receive  no 
protection  from  them.  This  difference  of  situation  does,  I  think, 
afford  a  sound  and  material  distinction.  As  to  foreign  nations  and 
their  subjects,  the  breach  of  our  prohibitions  of  trade  are  merely  mala 
prohibita;  it  is  an  offence  against  the  peculiar  law  of  this  country, 
which  they  may  justly  demand  to  have  tried  more  directly^  under  that 
system  of  law  to  which  it  properly  belongs.  With  respect  to  a  British 
subject,  the  violation  of  the  laws  of  his  own  country  carries  with  it 
also  the  malum  in  se  ;  and  therefore  it  is  no  injustice  to  him,  that  his 
claim  should  be  subject  to  rules,  which  this  court  may  not  think  itself 
at  liberty  to  apply  to  the  subjects  of  foreign  states. 

On  these  grounds,  therefore,  I  shall  pronounce  that,  neither  directly 
nor  indirectly,  is  it  a  question  which  I  am  at  liberty  to  entertain  in 
the  Prize  Court ;  not  pronouncing  on  the  question  of  law,  but  declin- 
ing to  enter  into  that  discussion  for  want  of  competent  jurisdiction. 
Whether  it  may  be  deemed  fit  to  bring  forward  the  question  in 
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another  court,  where  the  discussion  may  regularly  be  intro- 
duced, whether,  *  under  all  the  circumstances,  of  laws  not  [  *  350  ] 
acted  upon,  but  counteracted  by  an  opposite  practice,  it 
shall  be  held  that  this  course  of  trading  is  subject  to  the  penalty  of 
our  navigation  laws,  is  a  question  for  the  consideration  of  those  by 
whose  advice  the  captors  will  be  directed.     The  judgment  which  I 
shall  pronounce,  will  be  to  decree  that  this  property  shall  be  restored. 


INSTANCE   COURT. 
The  Benjamin  Franklin,^  Wicks,  master. 

July  18,  1806. 

Soit  for  wages.    On  the  part  of  a  British  pilot,  navigating  a  foreign  ship  to  an  enemy's  port, 

not  sustained.* 

This  was  a  suit  brought  for  wages  on  the  part  of  J.  Gillman,  a 
British  pilot,  for  conducting  the  ship,  being  an  American  vessel,  from 
the  Downs  to  Flushing.  The  demand  was  resisted,  on  a  suggestion 
of  a  want  of  skill,  in  running  the  vessel  on  a  sand,  by  which  consi- 
derable damage  was  sustained. 

On  the  statement  of  the  case  the  Court  observed.  —  I  should  first 
wish  to  hear  how  any  suit  can  be  maintained,  on  behalf  of  a  British 
subject,  for  services  performed  in  aiding  the  commerce  and  importa- 
tion of  the  enemy.     Is  it  not  a  contribution  of  his  skill  and 
experience  to  assist  and  promote  the  navigation  of  *  the   [  *  351  ] 
enemy's  ports  ?     That  pilots  may  often  engage  in  such  ser- 
vices will  be  of  little  signification.     They  may  be  disposed  to  under- 
value the  obligation  of  abstaining  from  all  traffic  with  the  enemy, 
and  to  risk  their  own  personal  safety  for  the  sake  of  gain.     But  a 
court  of  justice  will  not  so  consider  it,   nor  give  any   support  to 


^  The  transposition  of  dates  observable  in  respect  to  this  and  some  of  the  following 
cases,  has  been  occasioned  by  the  extension  of  the  plan  originally  proposed,  for  the 
purpose  of  rendering  the  collection  of  cases  comprised  in  this  number,  concluding  a 
▼olnme,  as  comprehensive  as  possible. 

*  [For  cases  as  to  suits  for  wages  on  an  illegal  voyage,  see  The  Vanguard,  6  C.  Rob. 
207,  note.] 
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demands  arising  out  of  a  course  of  navigation,  which  must  be  pro- 
nounced to  be  illegal  to  a  British  subject.  Costs  are  asked,  but  as 
the  owners  did  not  take  the  objection  on  which  my  judgment  is 
founded,  by  appearing  under  protest,  and  since,  by  that  omission, 
the  other  party  has  been  led  on  to  defend  himself  upon  the  merits,  I 
shall  not  give  costs. 


.    The  Romeo,  Corran,  master. 

October  29,  1806. 

Eridence.    Paper  from  on  board  a  vessel,  not  brought  in,  if  admissible  ?  on  order  for  farther 

proof.    Admitted. 

This  was  a  question  as  to  the  admissibility  of  the  evidence  of  a 
letter,  applicable  to  this  case^  which  had  been  taken  out  of  an  Ameri- 
can vessel.  The  Mary,  by  Lieutenant  Rigby,  of  his  Majesty's  gun 
brig  Urgent,  who  had  stopped  that  vessel,  and  had  examined  her 
papers,  and  finding  a  letter,  which  purported  to  disclose  the  real  state 
of  a  transaction,  which  had  been  fraudulently  concealed,  had  sent  the 
paper  in  question  to  the  king's  proctor,  officially,  but  without  detain- 
ing the  ship  in  which  it  was  found. 

On  the  part  of  the  captors.  —  The  King^s  AdvoccUe  and  Robinson 
stated  the  circumstances  of  the  case ;  that  this  was  a  vessel 
[  •  352  ]  under  American  colors,  and  claimed  *  for  Mr.  Corran,  of  New 
York,  who  appeared  by  the  papers  to  have  taken  no  part  in 
the  fitting  out,  or  in  obtaining  her  documents,  though  he  was  repre- 
sented to  be  in  the  port  from  which  the  vessel  sailed.  The  master 
represented  her  to  be  an  American-built  vessel ;  but  she  was  described 
by  another  witness  to  have  been  a  French  or  Spanish  vessel.  The 
instructions  appeared  to  have  been  given  by  Messrs.  Noble  and 
Arbuthnot,  and  not  by  the  asserted  owner.  The  charter-party  was 
made,  not  in  the  name  of  Corran,  but  "  for  the  owner  or  owners ; " 
under  all  these  circumstances  it  would  be  a  case  requiring  farther 
proof.  But  a  fact  had  transpired  from  another  quarter,  which  dis- 
closed the  real  history  of  the  vessel.  A  letter  had  been  sent  in  to  the 
king's  proctor,  officially,  from  one  of  his  Majesty's  officers  who  had 
examined  the  American  ship,  Mary,  in  her  course  to  Antwerp,  and, 
finding  among  the  papers  a  letter  which  appeared  to  disclose  the 
truth  of  a  covered  transaction,  had  taken  it  from  among  the  rest  of 

Digitized  by  VjOOQ IC 


HIGH  COURT  OF   ADMIRALTY.  353 


The  Romeo.    6  C.  Rob. 


the  papers,  and  had  sent  it  in,  suffering  the  vessel  to  proceed.  It  is  a 
letter^  to  Messrs.  du  Bacque,  of  Antwerp,  making  communication 
relative  to  the  ship  in  question,  in  the  following  terms  :  "  Relating  to 
the  brig,  late  Sophia,  after  finding  it  impossible  to  procure  freight  or 
charter  for  her  under  the  Papenburgh  flag,  expecting  that  the  English 
would  show  no  kind  of  discrimination  between  that  country's  colors 
and  Prussia,  and  imagining  the  risk  would  be  too  great  to  send  her 
off  with  a  load  of  staves,  we  have  thought  it  prudent,  for  the  benefit 
of  all  interested,  to  change  the  colors  to  American,  and  discharge  her 
crew."  From  this  letter,  which  purports  to  have  been  written  by 
Messrs.  Noble  and  Arbuthnot,  it  appears  that  this  ship, 
•whose  present  name  is  also  mentioned,  was  in  reality  a  [•SSS  ] 
Papenburgh  vessel,  which  had  gone  to  America,  where,  on 
receiving  intelligence  of  the  Prussian  hostilities,  and  the  order  against 
Papenburgh  property,  she  had  been  put  under  American  colors,  and 
had  been  sent  back  to  Europe  on  freight. 

On  the  part  of  the  claimant —  Arnold  and  Lawrence  objected  that 
this  letter  was  not  admissible  evidence ;  that  the  Prize  Act  directs 
every  case  to  be  brought  to  adjudication,  in  the  first  instance,  on  the 
evidence  of  papers  found  on  board  that  or  any  other  captured  ship ; 
and  that  such  has  been  the  rule  of  practice.  Where  a  vessel  is 
captured  and  brought  in,  the  court  is  in  possession  of  all  the  evidence 
arising  from  that  case.  It  knows  all  circumstances  relating  to  the 
papers  judicially.  But  where  papers  are  introduced  fi-om  extrinsic 
sources,  all  collateral  circumstances  are  entirely  out  of  the  view  of 
the  court  It  has  no  means  of  tracing  the  authentication  of  the 
papers  produced,  nor,  in  fact,  of  knowing  any  thing  respecting  them. 

In  reply,  it  was  said,  that  the  direction  of  the  Prize  Act  contains  no 
negative  terms  that  can  be  understood  to  exclude  evidence  of  this 
kind  in  particular  cases ;  that,  in  the  standing  interrogatories,  there  is 
one  in  which  the  question  asked  is,  "  Whether  there  are,  on  board 
any  other  ship,  any  papers,  &c.,"  which  cannot  relate  merely  to  ships 
brought  in.  In  respect  to  them  only,  it  would  be  superfluous  to  put 
such  an  interrogatory,  since  those  papers  must  be  supposed  to  be 
already  in  the  custody  and  knowledge  of  the  court,  and  it  would  run 
in  other  terms, "  Whether  there  are  in  this  court  any  papers  ?  " 
There  is  nothing,  therefore,  in  this  *  application,  which  is  [  *  354  ] 
contrary  to  the  regularity  of  proceeding  in  prize  causes. 


1  July  4,  1806. 
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As  to  the  propriety  of  the  act  done  by  his  Majesty's  officer  in  making 
snch  a  detection,  it  cannot  be  doubted  that  it  would  be  the  duty  of 
any  officer  into  whose  hands  such  proofs  fell,  to  retain  them.  It  was 
an  act  in  which  that  person  could  not  have  a  possible  interest  He 
is,  therefore,  in  all  respects,  a  competent  person  to  produce  any  evi- 
dence in  his  possession  before  the  court.  If  it  could  not  be  received 
without  bringing  the  vessel  herself  to  adjudication,  for  the  purpose  of 
putting  the  papers  into  the  custody  of  the  court,  the  consequence 
would  be,  that  it  must  necessarily  introduce  another  cause  of  capture 
and  detention.  It  might  happen  that  the  fraud  detected  would  apply 
to  property  of  great  magnitude,  whilst  the  ship  in  which  it  was  con- 
cesJed  might  be  comparatively  of  small  value.  In  such  a  case  it 
could  not  be  expected  that  the  belligerent  should  forego  the  benefit  of 
evidence  so  discovered  against  the  enemy,  even  if  it  should  induce 
the  necessity  of  bringing  in  the  vessel.  It  would  be  expedient,  there- 
fore, on  all  general  considerations,  that  no  difficulty  should  be  thrown 
in  the  way  of  evidence  so  produced,  beyond  what  may  be  necessary 
to  establish  its  authenticity  to  the  satisfaction  of  the  court 

On  the  other  side  it  was  answered,  that  the  argument  from  the 
twenty-third  interrogatory  did  not  apply,  since  the  meaning  of  that 
inquiry  was  only  to  confirm  the  authenticity  of  papers  regularly  pro- 
duced, and  to  satisfy  the  court  that  it  was  in  possession  of  the  whole 
papers  that  had  ever  been  on  board  the  ship  then  in  judgment  before 
it,  and  not  to  hunt  into  all  possible  sources  of  obtaining  extrinsic 

information.  There  had  been  no  instance  in  which  par- 
[  *  355  ]  ties  had  *  been  allowed  to  advert  to  papers  not  brought 

into  court ;  and  in  the  practice  of  invoking  evidence  from 
other  causes,  it  had  been  the  rule  not  to  permit  invocation  from  any 
case  till  that  cause  had  been  heard. 

Judgment. 

Sir  W.  Scott.  A  paper  is  offered  to  the  court  as  evidence  in  this 
cause,  which,  it  is  contended,  cannot  be  received,  as  not  having  been 
found  on  board  this  or  any  other  captured  vessel,  and  as  being,  on 
that  account,  not  within  the  regulations  of  the  Prize  Act  In  the 
course  which  I  mean  to  pursue,  it  will  not  be  necessary  to  enter  into 
this  discussion,  because,  if  there  is  a  mode  conformable  to  the  act  of 
parliament  and  the  practice  of  the  court,  the  court  would  naturally 
rather  adopt  that  mode  than  be  led  unnecessarily  into  a  consideration 
of  the  difficulties  that  have  been  stated. 

The  act  of  parliament  ordains,  that  if  any  doubts  arise,  the  court 
may  direct  farther  proof;  but  it  has  not  limited  the  cause  of  doubt  to 
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evidence  actually  on  board,  nor  could  it,  with  propriety,  have  imposed 
any  such  restrictions.^  The  court  itself  might  possess  information  that 
would  completely  falsify  the  claim.  Could  it  be  said,  in  such  a  case, 
that,  because  the  depositions  and  the  formal  papers  were  consistent, 
there  should  be  no  means  of  extracting  the  real  truth  of  the  facts  ? 
Could  it  be  expected  that  the  court  should  proceed  to  judgment  on 
the  mere  formal  evidence,  in  opposition  to  its  own  private  conviction 
that  the  whole  of  what  was  there  stated  was  false  ?  It  would  be 
impossible  to  maintain  that  proposition  to  the  utmost  ex- 
tent *  It  must  be  allowed,  then,  that  there  may  be  instances  [  *  356  ] 
in  which  the  court  has  the  power  of  calling  for  extraneous 
evidence.  In  acceding  to  any  prayer,  the  court  will  undoubtedly  be 
much  guided  by  the  nature  of  the  original  evidence.  But  it  cannot 
with  propriety  be  maintained  that  the  court  is  absolutely  concluded  by 
it.  When  a  case  is  perfectly  clear,  and  not  liable  to  any  just  suspi- 
cion, the  disposition  of  the  court  will  certainly  lean  strongly  against 
the  introduction  of  extraneous  matter,  and  against  permitting  the 
captors  to  enter  upon  farther  inquiries ;  but  in  the  present  instance 
the  case  is  not  free  from  objection  on  the  original  evidence. 

The  court  may  also,  I  conceive,  in  the  exercise  of  its  discretion, 
and  under  the  grave  responsibility  which  accompanies  all  its  actions, 
be  at  liberty  to  consider  a  little  the  effect  of  the  evidence  proposed  to 
be  introduced.  If  it  is  slight  and  vague  in  its  nature,  the  court  will 
be  less  easily  induced  to  depart  from  its  usual  course.  But  can  it  be 
said  that  the  relevancy  of  the  paper  in  question  is  not  material  ?  If 
there  is  no  doubt  that  the  paper  offered  was  a  ship's  paper,  though  on 
board  another  vessel,  which  I  think  there  is  not,  I  am  of  opinion  that  it 
is  competent  to  me,  when  the  evidence  is  of  so  stringent  a  nature  as 
that  proposed,  to  admit  it  I  accede  very  much  to  what  has  been 
said  as  to  the  dependence  which  the  credit  of  papers  must  have  on 
the  circumstances  under  which  they  are  brought  in.  But  that  is  an 
observation  which  affects  the  question  of  credibility.  This  is  a  paper 
apparently  under  the  handwriting  of  Noble  and  Arbuthnot,  who  have 
been  avowedly  much  engaged  in  the  concerns  of  the  vessel  now 
before  the  court.  Is  not  such  a  paper  material  ?  I  am  of 
opinion  *  that  the  court  is  at  liberty  to  have  doubts  extrinsic  [  *  357  ] 
of  the  evidence,  and  that  this  paper  may  be  admitted  on  an 
order  for  farther  proof.  What  I  shall  do  at  present  will  be  to  make 
an  order  for  farther  proof,  giving  the  captors  leave  to  introduce  the 
paper  in  such  a  manner  as  they  may  be  advised. 


1  [The  Bothnea,  2  Gall  82 ;  The  Liverpool  Packet,  1  GalL  513.] « 
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On  a  subsequent  day,^  this  cause  came  before  the  court  again,  on 
farther  proof,  when,  no  explanation  being  offered  of  this  paper,  which 
had  been  brought  in  by  the  King's  Proctor,  duly  verified  by  the  affi- 
davit of  Lieutenant  Rigby,  the  court  observed :  —  This  is  a  paper 
which  stands  entirely  free  from  all  suspicion  of  fabrication,  since  it 
had  been  sent  in  before  the  capture  of  this  vessel ;  and,  from  the  par- 
ticular and  circumstantial  manner  in  which  it  refers  to  directions 
appearing  to  have  been  given  in  the  charter-party,  it  is  clear  that  it 
could  not  have  been  fabricated  for  unfair  purposes  by  the  captors. 
Under  these  circumstances,  and  especially  when  no  notice  is  taken  of 
it  in  the  farther  proof,  it  is  to  be  considered  as  a  paper  which  verifies 
itself.  All  the  other  papers  which  have  been  introduced  in  farther 
proof  are  mere  formal  paperd,  which  would  have  been  precisely  the 
same  if  the  transaction  had  passed  in  the  manner  desoribed  in  this 
uncontradicted  letter.  There  can  be  no  doubt,  in  my  opinion,  that 
the  transaction  did  pass  in  that  manner.  Whether  the  property  of 
this  vessel  belongs  to  persons  at  Antwerp  or  Papenburg,  does  not 
perhaps  distinctly  appear ;  but  as  Papenburg  was  in  a  state  of  hosti- 
lity at  the  time  of  capture,  that  circumstance  is  altogether  imma- 
terial. 

Claim  rejected. 


[  •  358  ]       •  The  Citade  de  Lisboa,  Oleivera,  master. 

October  SO,  1806. 
Fortugnese  treaty.    Fraudulent  use  of  the  privilege  of  the  Fortugnese  flag,  &c. 

This  was  the  case  of  a  ship  under  the  Portuguese  flag  and  pass, 
with  respect  to  which,  before  any  claim  was  given  under  the  treaty, 
it  was  intimated  by  his  Majesty's  Advocate  that  a  box  of  papers  had 
been  found  concealed,  that  disclosed  a  case  of  gross  fraud,  and 
proved  the  ship  and  cargo  to  be  Spanish  property.  The  case  was,  on 
this  intimation,  put  off,  that  the  effect  of*  the  papers  might  be  consi- 
dered by  the  Portuguese  consul. 

On  this  day,  the  King's  Advocate  again  mentioned  —  That  this 
was  a  ship  under  the  Portuguese  flag  and  pass,  captured  on  a  voyage 
to  Montevideo,  and  that  a  box  of  papers  had  been  discovered  which 

•  1  May  8,  180a 
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showed  the  property  of  the  ship  and  cargo  to  belong  to  Spaniards  ; 
that  he  had  been  induced  to  mention  this  circumstance,  particularly 
in  the  presence  of  the  Portuguese  consul,  as  worthy  the  consideration 
of  his  government ;  because,  if  abuses  of  this  kind  continued  to  pre- 
sent themselves,  it  would  compel  the  court  to  repeat  the  observations 
that  had  been  thrown  out  in  a  recent  case,  with  respect  to 
the  Kniphausen^  passes,  'since  it  appeared,  also,  that  the  [*359  ] 
Portuguese  pass  was  granted,  in  the  present  case,  and  also 
in  some  other  instances  that  had  occurred,  without  the  oath  of  the 
proprietor. 

The  Portuguese  consul  said  that  be  would  take  care  that  the 
observations  of  his  Majesty's  Advocate  should  be  represented  to  his 
government. 

The  Court  condemned  the  ship  and  cargo. 


1  In  the  case  of  The  Eendraught,*  die  court  had  said  —  The  circumstances  that 
occur  in  this  case  will  induce  me  to  consider  the  Eniphausen  cases  with  more  than 
ordinary  strictness,  because  it  does  appear  that  there  have  been  great  abuses  tolerated 
on  the  part  of  the  persons  who  have  the  power  of  communicating  the  flag  and  pass  of 
that  state.  This  vessel  had  been  formerly  a  Dutch  ship.  The  master  has  not  thought 
proper  to  state  the  occupation  of  the  vessel,  but  she  appears,  from  some  of  the  voy- 
ages, to  have  been  much  in  Dutch  commerce.  She  has  been  under  the  management 
of  persons  in  Holland,  and  the  master  does  not  know  either  of  the  owners.  It  appears, 
also,  that  he  himself  is  a  Dutchman,  and  has  never  had  a  domicil  at  Eniphausen.  His 
wife  and  family  are  resident  in  Holland;  yet  the  pass  describes  him  "as  our  subject," 
and  *<  that  he  appeared  and  requested  a  certificate  of  his  domicil,"  though  it  is  admitted 
that  he  paid  nothing  for  his  burgher's  brief.  It  can. never  be  allowed  that  the  govern- 
ment of  Eniphausen  should  communicate  the  privilege  of  the  Eniphausen  fia^  to  a 
Dutch  ship,  navigated  under  a  Dutch  master,  and  in  the  management  of  a  Dutch 
owner.  In  the  Eniphausen  fishing  vessels,!  it  appeared,  also,  that  the  manner  in 
which  the  Eniphausen  documents  had  been  obtained  was  liable  to  observations  of  a 
similar  nature ;  and  the  court  then  intimated,  that,  if  such  practices  were  continued,  it 
would  be  proper  that  tliey  should  be  represented  to  government 

*  August  1, 1806.  t  September  18, 1806. 

21* 
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[  •  360  ]  •  The  Flora,  Baptista,  master. 

November  11  and  20, 1806,  and  February  10, 1807. 
Portogaeso  treaty.    Priyilege  of  flag,  how  affected  bj  discassion  of  property. 

This  was  a  case  of  a  ship  taken  under  a  Portuguese  flag  and  pass, 
and  claimed  under  the  treaty.  The  ship  had  been  a  Prussian  vessel, 
transferred  to  the  asserted  Portuguese  proprietor  subsequent  to  Prus- 
sian hostilities.^  The  case  was  ordered  to  further  proof,  and  on  the 
18th  February,  1807,  it  came  on  again,  when  it  appeared  that  the 
vessel  had  been  originally  a  Dutch  vessel,  transferred  to  a  Prussian 
owner  on  the  commencement  of  Dutch  hostilities,  in  whose  employ- 
ment she  had  continued  tUl  July,  1806,  when  the  vessel  was  lying  at 
Lisbon,  and  was  there  transferred  to  M.  De  Souza,  under  circum- 
stances that  appeared  to  the  court,  in  the  discussion  of  the  further 
proof,  to  falsify  the  whole  transaction.  The  cargo,  consist- 
[  •  361  ]  ing  •  of  salt,  on  a  destination  from  Lisbon  to  Rotterdam, 
was  documented  as  the  property  of  the  asserted  Portuguese 
owner.  With  respect  to  that,  it  was  contended  that,  as  the  Portu- 
guese title  to  the  ship  had  been  vitiated,  and  aflected  with  fraud,  it 
fell  back  again  to  the  character  of  a  Prussian,  and,  consequently,  an 
enemy's  ship,  and  under  that  character  would,  by  the  terms  of  the 
treaty,  render  the  cargo  also  liable  to  condemnation. 

On  the  other  side  it  was  contended  —  That  there  had  been  cases  ^  in 


^  In  the  cases  of  The  Nostra  Signora  de  Bosario,  and  The  Nova  Uoias,  lltih  No- 
vember, 1806,  the  King's  Advocate  intimated  that,  although,  in  some  Portuguese  cases 
under  the  treaty,  restitution  had  passed  without  objection  being  taken  to  the  &ct  of 
their  appearing  to  have  been  enemies' ships,  transferred  to  the  asserted  Portuguese  pro- 
prietor subsequent  to  hostilities,  yet,  as  the  practice  of  resorting  to  transfers  of  this 
kind,  for  the  purpose  of  placing  the  navigation  of  the  enemy  under  the  protection  of 
a  privileged  flag,  had  been  growing  more  prevalent,  and  was  liable  to  great  abuse,  he 
should  hold  himself  at  liberty  to  argue  the  point  whether  the  privilege  of  the  treaty 
could  extend  to  ships  purchased  of  the  enemy,  in  any  case  in  which  it  might  appear 
advisable.  In  a  subsequent  case.  The  Principe  Begente,*  where  it  was  contended  in 
argument  that  this  point  had  been  settled  in  cases  that  had  already  passed,  the  court 
eiq>ressly  declared  that  it  did  not  consider  that  question  to  have  been  decided  ;  that  it 
was  a  question  of  great  importance,  and  one  that  was  very  fit  to  be  reserved  for  grave 
consideration.    That  case  was  decided  entirely  on  the  &ct0. 

>  So  decided  also  in  the  cases  of  The  Zephyr,  14th  April,  1807. 

*  October  27, 1807. 
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which  the  court  had  not  held  the  cargo  to  be  involved  in  the  fate  of 
the  ship,  merely  because  the  Portuguese  title  was  not  sufficiently 
established  to  answer  the  interpretation  of  the  law,  as  understood  in 
the  practice  of  the  courts  of  this  kingdom. 

It  was  replied,  that  in  cases  which  related  to  cargoes,  being  the 
property  of  other  persons,  it  might  be  so,  and  very  reasonably,  since 
it  would  be  hard  to  affect  them  by  the  latent  defects  of  title  in  the 
ship,  to  which  they  were  in  no  manner  privy.  But  in  a  case  like  the 
present,  where  the  ship  and  cargo  were  included  in  the  same  claim,  and 
belonged  to  the  asserted  Portuguese  purchaser,  who  must  be  a  princi- 
pal in  the  fraud,  if  the  pretended  transfer  was  held  to  be  fraudulent,  the 
court  would  not  give  him  an  opportunity  of  separating  the  ship  from 
the  cargo,  for  the  purpose  of  giving  a  new  claim  on  the  property. 

The  court  assented  to  these  observations,  and  rejected  the  claim 
altogether  for  the  ship  and  cargo. 


•  The  Conferenzrath,  Baur.  [  •  362  ] 

*  December  18, 1806. 

Orders,  24th  Jane,  1803,  as  to  the  colonial  trade.    Betnm  to  the  country  of  the  ship.    Ham- 
'    bnrg  identified  with  Altona  for  the  porposes  of  this  order.^ 

This  was  a  case  of  a  Danish  vessel  belonging  to  Altona,  which  had 
sailed  from  Altona  to  Monte  Video,  and  was  captured  on  a  returned 
voyage  to  Hamburg,  provided  that  port  should  not  be  under  blockade, 
with  an  alternate  destination  to  Frederickstadt. 

JUDGBIENT. 

Sir  W.  .  Scott.  This  is  clearly  a  Danish  vessel.  No  objection  has 
been  raised  against  the  property  of  the  ship ;  but  with  respect  to  the 
cargo,  it  is  objected  that  as  there  appears  to  have  been  no  Spanish 
license  authorizing  these  persons  to  trade  at  Monte  Video,  it  is  rea- 
sonable to  infer  that  the  cargo  must  belong  to  Spanish  merchants. 


1  [The  Frovidentia,  2  C.  Bob.  142,  note.] 
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But  I  think  there  is  enough  to  be  collected  from  the  papers  to  show, 
that  persons  introducing  a  cargo  would  be  received,  and  allowed  to 
export  a  cargo  in  return.  It  appears  that  the  outward  cargo  pro- 
duced more  than  was  invested  in  the  returned  cargo,  and  that  some 
part  of  the  money  was  left  in  that  country.  If  the  commerce  of  that 
place  had  been  so  far  open,  that  the  parties  would  be  at  liberty  to 
engage  in  subsequent  adventures,  it  was  not  unnatural  that  the  sur- 
plus of  their  funds  should  be  left  for  another  voyage.  I  am  of  opinion, 
therefore,  that  these  objections  are  not  sufficient  to  weigh  against  the 
general  current  of  evidence  which  represents  the  cargo  to  belong  to 
merchants  at  Hamburg ;  and  I  shall,  on  that  part  of  the  case,  have  no 

hesitation  in  pronouncing  it  to  be  Hamburg  property. 
[  •  363  ]      •  But  two  questions  of  law  are  raised.     It  is  objected  that 

the  ship  had  been  guilty  of  a  breach  of  blockade  on  the  out- 
ward voyage,  and  the  terms  of  the  order  in  council  of  the  present  war 
do  impose  that  limitation  on  the  liberty  of  commerce  to  the  colonies 
of  the  enemy.^  With  respect  to  the  intention  of  the  parties,  it  does 
appear  from  the  charter-party,  that  there  was  a  design  to  violate  the 
blockade ;  but  though  there  may  have  been  the  mens  rea^  the  parties 
have  had  the  benefit  of  the  extrinisic  circumstances  turning  out  in 
their  favor.  The  blockade  was  raised  before  the  vessel  sailed;  so 
that  there  is  not  the  corptts  delicti  existing  that  would  be  necessary 
also  to  draw  upon  them  the  penalties  of  the  law. 

The  second  objection  is,  that  the  ship  had  gone  to  Buenos  Ayres 
and  had  taken  a  cargo,  with  an  intention  of  rettrming,  according  to 
the  charter-party,  to  Hamburg ;  and  it  was  only  on  the  event  of  the 
renewal  of  the  blockade,  that  the  ship  was  to  go  to  Frederickstadt 
It  is  therefore  a  Hamburg  cargo  on  board  a  Danish  ship,  and  going 
not  to  a  port  of  the  country  to  which  the  ship  belonged,  but  to  Ham- 
burg. It  is  true,  that  the  rule  has  been  laid  down  with  more  precision, 
and  with  greater  strictness,  in  this  war  than  in  the  last  It  is  now 
restricted  to  the  country  of  the  ship,  whereas  the  former  rule  extended 
to  the  country  of  the  owner  of  the  cargo  also.  It  is  not  in  my  power, 
neither  is  it  my  inclination,  to  relax  the  strictness  of  the  latter  rule  by 
interpretation.  But  when  ports  are  so  nearly  conjoined  as  Hamburg 
and  Altona,not  merely  by  juxtaposition  only,  but  by  the  closest  connec- 
tions of  familiarity,  and  commercial  intercourse ;  when  they  use  one 

common  exchange,  and  when  the  merchants  have  their  coun- 
[  •  364  ]  try  houses  on  each  side  of  the  river  *  indifferently,  it  would 

be  pressing  the  rule  too  harshly  on  the  merchants  of  Ham- 


1 24tli  June,  1803. 
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burg,  to  hold  that  they  should  not  be  at  liberty  to  enjoy  the  conve- 
nience which  Altona  affords  for  all  the  purposes  of  comrrierce.  I  am 
rather  disposed  to  consider  them,  as  far  as  the  reasonable  construction 
of  this  order  is  concerned,  as  the  same  port  I  shall,  therefore,  admit 
the  claim,  and  pronounce  this  property  to  be  Hamburg  property. 


The  Rolla,  Ck)ffin,  master. 
Jane  3, 1807. 

Blockade — imposed  bj  a  commander  —  mode  of  notification,  throngh  the  goyemor  of  th« 
enemy's  port  Effect  of  remission  in  the  mode  of  carrying  it  into  execution,  if  proyed,  &c. 
Case  of  exit. 

This  was  a  case  of  an  American  ship  and  cargo,  proceeded  against 
for  a  breach  of  the  blockade  of  Monte  Video,  as  imposed  by  the 
British  commander  in  the  expedition  to  the  River  Plata ;  and  notified 
at  Monte  Video  by  communication  through  the  Spanish  governor  at 
Monte  Video. 

The  case  was  argued  much  at  length  in  several  arguments.  The 
points  chiefly  contended  on  the  part  of  the  claimant  were:  That  it 
was  a  blockade  imposed  without  competent  authority,  having  origi- 
nated with  Sir  Home  Popham  only,  and  without  any  communication 
with  his  government  That  this  defect  was  more  conspicuous,  from 
the  manner  in  which  the  whole  of  that  expedition  had  been  under- 
taken without  orders.  Secondly,  that  the  mode  of  notification 
resorted  to,  by  communication  through  the  enemy,  was  vicious  in  its 
nature,  improperly  thrown  upon  the  enemy,  and  to  which 
neutral  nations  were  not  *  bound  to  attend.  Thirdly,  that  if  [  •  365  ] 
the  blockade  could  be  held  to  have  had  a  valid  commence- 
ment, the  fluctuating  manner  in  which  it  had  been  from  time 
to  time  relaxed  by  the  British  commander,  would  defeat  the  efficacy 
of  the  measure  altogether,  more  especially  as  it  was  at  most  but  a 
blockade  de  facto  only,  not  aided  by  any  of  the  presumptions  which 
had  been  held  to  support  the  continuance  of  a  blockade  by  notifica- 
tion, till  the  notification  was  regularly  withdrawn.  The  blockade 
originated  with  Sir  Home  Popham,  and  therefore  a  relaxation  admit- 
ted by  him,  would  justify  a  supposition  that  the  measure  was  altoge- 
ther abandoned. 
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Judgment. 
Sir  W.  Scott.  This  ship  was  taken  with  a  cargo  on  board,  off 
Monte  Video  on  the  20th  November,  1806,  and  is  proceeded  against 
for  a  breach  of  the  blockade  of  that  port  When  that  ground  is 
teiken,  it  must  be  shown  that  there  was  a  competent  authority  to 
impose  a  blockade;  secondly,  that  it  was  in  fact  imposed;  and 
thirdly,  that  it  was  maintained  in  such  a  manner,  as  to  lay  upon 
the  parties  an  obligation  of  attending  to  it.  If  these  three  points  are 
established,  with  respect  to  a  ship  coming  out  with  a  cargo  taken  on 
board  subsequent  to  the  blockade,  the  onus  probandi  is  thrown  on  the 
party,  to  prove  that,  though  the  blockade  might  exist,  there  were  cir- 
cumstances that  would  operate  to  the  release  of  that  particular  vessel, 
exempting  her  from  the  penalty  of  the  law. 

On  the  former  hearing  it  was  contended  that  the  power  of 
[  •  366  ]  imposing  a  blockade  is  altogether  an  act  of  *  sovereignty 

^hich  cannot  be  assumed  or  exercised  by  a  commander, 
without  special  authority.  But  the  court  then  expressed  its  opinion  that 
this  was  a  position  not  maintainable  to  that  extent ;  because  a  com- 
mander going  out  to  a  distant  station  may  reasonably  be  supposed  to 
carry  with  him  such  a  portion  of  sovereign  authority,  delegated  to  him, 
as  may  be  necessary  to  provide  for  the  exigencies  of  the  service  on 
which  he  is  employed.  On  stations  in  Europe,  where  government  is 
almost  at  hand  to  superintend  and  direct  the  course  of  operations, 
under  which  it  may  be  expedient  that  particular  hostilities  should  be 
carried  on,  it  may  be  different.  But  in  distant  parts  of  the  world  it 
cannot  be  disputed,  I  conceive,  that  a  commander  must  be  held  to 
carry  with  him  sufficient  authority  to  act,  as  well  against  the  com- 
merce of  the  enemy,  as  against  the  enemy  himself,  for  the  more  imme- 
diate purpose  of  reduction. 

It  has  been  also  farther  contended,  that  the  commander,  in  this 
expedition  particularly,  did  not  possess  this  authority ;  because  it  has 
appeared  from  the  result  of  a  subsequent  inquiry  into  his  conduct, 
that  he  had  acted  irregularly  in  entering  upon  it  without  orders. 
But  however  irregularly  he  may  have  acted  towards  his  own  gov- 
ernment the  subsequent  conduct  of  government  in  adopting  that 
enterprise,  by  directing  a  further  extension  of  that  conquest,  will 
have  the  effect  of  legitimating  the  acts  done  by  him,  so  far  at 
least  as  the  subjects  of  other  countries  are  concerned.  The  gov- 
ernment has  not  disclaimed  the  acquisitions  as  obtained  wrongfully ; 
on  the  contrary  they  have  recognized  his  acts  by  seizing  Maldonado, 

and  by  retaining  the  footing  which  had  been  acquired  for 
[  *  367  ]  them  in  that  country,  thereby  expressing  *  their  recognition 

of  the  seizure,  as  a  seizure  made  by  the  forces  of  this  country 
validly  applied.     I  am  therefore  of  opinion,  that  the  blockade  is  not  to 
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be  impeached  on  the  ground  of  want  of  regular  authority ;  and  I  have 
no  hesitation  in  pronouncing  that,  however  irregularly  Sir  Home  Pop- 
ham  may  be  deemed  to  have  acted  towards  his  own  government,  it 
is  that  for  which  he  is  in  no  manner  answerable  to  other  states ;  and 
that  it  is  not  open  to  the  ihdividual  subjects  of  other  countries,  to 
dispute  the  validity  of  the  blockade  on  that  account 

The  second  question  that  arises  is,  whether  the  blockade  was  im- 
posed in  a  legal  form.  All  that  is  necessary  to  make  a  notification 
effectual  and  valid  is,  that  it  shall  be  communicated  in  a  credible 
manner;  because,  though  one  mode  may  be  more  formal  than 
another,  yet  any  communication  which  brings  it  to  the  knowledge  of 
the  party,  in  a  way  which  could  leave  no  doubt  in  his  mind  as  to  the 
authenticity  of  the  information,  would  be  that  which  ought  to  govern 
his  conduct,  and  will*  be  binding  upon  him.  Sir  Home  Popham 
came  before  the  place  in  June  ;  and  it  appears,  by  his  letters,  that  he 
considered  the  Uockade  to  have  been  imposed  in  June,  though  not 
by  notification.  Why  it  was  not  accompanied  with  a  notification  at 
that  time  we  are  not  informed.  It  would  have  been  more  regular, 
undoubtedly,  as  indeed  it  is  at  all  times  more  convenient,  that  it  should 
be  declared  in  a  public  and  distinct  manner,  instead  of  being  left  to 
creep  out  from  the  consequences  produced  *  by  it.  On  the  23d  of 
September,  however,  it  appears  that  a  notification  was  sent  into 
Monte  Video.  As  to  all  that  passed  previous  to  that  day,  I  shall 
consider  it  as  that  to  which  the  court  is  in  no  manner  bound 
•  to  attend  ;  for  I  think  it  is  evident,  from  the  letters  of  Sir  [  *  368  ] 
H^e  Popham,  which  are  produced  by  himself,  that  ships 
had  been  permitted  to  pass,  and  that  the  blockade,  though  intended 
to  commence  in  June,  had  not  been  kept  up  with  exactness  and  uni- 
formity. The  very  expressions,  requesting  the  governor  to  make  it 
known  to  neutral  vessels,  do  away  the  effect  of  all  transactions  ante- 
cedent to  the  23d  September,  and  I  look  upon  them  as  wholly  unim- 
portant to  both  parties.^  The  notification  is  made  on  the  23d  of 
September.  The  usual  mode  of  communicating  such  intelligence 
undoubtedly  is,  not  to  the  hostile  government,  but  to  the  neutral 
states,  and  when  the  more  regular  form  is  practicable,  it  is  proper 
that  it  should  be  observed.  But  here  it  was  not  practicable.  Sir 
Home  Popham  took  the  only  method  that  could  be  adopted,  by 
sending  to  the  governor  of  the  place,  and  by  desiring  him  to  make  it 
known  to  the  subjects  of  neutral  powers,  who  had  no  public  agents 
or  consuls  resident  there,  to   whom    it   could  be  more  formally 


^  It  had  been  contended  in  argument  that  this  particolar  vessel  had  run  in,  in  breach, 
of  the  blockade,  and  in  defiance  of  the  blockading  ships. 
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addressed.     From  papers  exhibited  in  another  case,  it  appears  that 

the  steps  which  the  governor  took  were  of  the  most  formal  and 

effectual  kind.     He  summoned  all  the  foreign  ship-masters  before 

him,  and  among  them  the  master  of  this  vessel.     He  communicated 

to  them  the  letter  which  he  had  received,  and  told  th^m  that  the  port 

was  under  blockade,  and  that  they  must  take  notice  of  it 

[  •  369  ]  at  their  peril.     They  were  also  required  to  sign  a  *  paper  to 

'  the  effect  of  that  notice,  but  they  refused,  that  they  might 

not  appear  to  bind  themselves  by  their  own  voluntary  act 

That  this  notification  was  sent  and  communicated,  is  established 
beyond  contradiction,  by  every  part  of  this  large  bundle  of  papers, 
so  that  it  was  quite  impossible  that  any  person  in  that  port  could 
pretend  ignorance  of  the  blockade.  It  is  not  without  considerable 
surprise,  therefore,  that  I  see  the  manner  in  which  the  master  of  this 
vessel,  and  other  persons  who  have  joined  in  an  affidavit  with  him, 
have  expressed  themselves.  He  says,  that  some  time  in  October  a 
notice  was  communicated,  as  he  had  heard ;  when  it  is  quite  notori- 
ous that  it  was  done  two  days  after  the  notification  was  received, 
and  in  September.  He  says  also,  that  "  they  were  allowed  fourteen 
days  to  come  out,"  whereas  the  notification  says  "  seven,"  and  "  that 
he  never  saw  the  letter,  and  that  it  was  not  notified  in  such  a  man- 
ner as  made  them  consider  the  place  to  be  under  blockade."  In  direct 
contradiction  to  all  this,  it  is  abundantly  proved  by  the  certificate  of 
the  Spanish  officer,  and  by  the  petitions  of  different  neutral  masters, 
that  they  were  convened  for  the  purpose  of  hearing  the  letter  read, 
and  that  the  measure  itself  was  perfectly  understood  by  them,  sftce 
it  ia  recited  in  direct  terms  in  several  of  their  petitions.  The  manner 
in  which  the  mate  speaks,  also,  who  is  the  brother  of  the  master,  is 
still  more  extraordinary.  He  says,  "  that  he  first  heard  it  mentioned 
on  board  the  ship  after  their  departure  from  Monte  Video."  This  is 
perfectly  incredible.  Without  observing  farther  on  these  inconsis- 
tencies, I  am  of  opinion  that  the  notification  was  made  in  such  a 
manner  as  would  legally  affect  the  master  with  an  obligatiou  of 

observing  it 
[  •  370  ]  •  But  it  is  sEud  that  the  terms  of  the  notification  are  ille- 
gal, as  containing  an  unwarmntable  limitation  of  the  general 
rule  of  law,  in  "  requiring  neutral  vessels  to  come  out  in  seven  days 
in  ballast  or  with  those  cargoes  only  on  board  which  they  had  carried 
in."  It  is  objected  that  the  neutral  masters  were  abridged  of  some 
of  their  just  rights ;  namely,  that  they  might  bring  out,  also,  any 
cargo  which  had  been  taken  on  board  previous  to  the  notification; 
and  it  is  contended  that  this  will  have  the  effect  of  invalidating  the 
whole  proceeding.     In  support  of  this  argument,  a  reference  has  been 
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made  to  a  case  ^  in  which  a  notice,  irregularly  given  to  a  neutral 
vessel  on  the  coast  of  Holland,  by  one  of  his  Majesty's  officers,  was 
held  in  this  court  to  have  the  effect  of  relieving  that  vessel  from  the 
penalty  under  which  she  had  faUen.  But  no  cases  can  be  more  dis- 
tinguishable. That  was  the  case  of  a  vessel  warned  by  a  king's  offi- 
cer, off  the  coast  of  Holland,  that "  she  was  not  to  go  into  any  of  the 
ports  of  Holland,"  at  a  time  when  the  port  of  Amsterdam  alone  was 
under  blockade.  Here  there  is  a  blockade,  properly  imposed  by  a 
person  having  authority,  and  rightly  expressed  as  to  the  particular 
port  If  there  had  been  an  irregularity  leading  to  a  mistake  as  to 
the  port  which  was  actually  placed  under  blockade,  there  might  have 
been  some  ground  for  expecting  relief  of  the  same  kind  firom  the 
court.  But  the  blockade  is  good,  pro  ianto  ;  and  the  court  will  not 
vitiate  the  effect  of  it,  merely  on  account  of  the  omission  of  one  of 
the  conditions  under  which  vessels  might  be  permitted  to  go  out 
In  that  case  the  irregularity  proceeded  from  an  erroneous  construe^ 
tion  put  upon  a  public  notification  of  government,  by  one  of 
his  Majesty's  officers.  Here  it  was  a  restriction  imposed  •by  [  *  371  ] 
the  commander  himself,  who  might  possibly  find  himself 
under  circumstances  that  would  make  such  a  restraint  perfectly  justi- 
fiable, though  no  such  circumstances  are  stated.  I  am  of  opinion, 
therefore,  that  the  notification  was  valid  in  authority,  sufficiently 
notified,  and  not  illegal. 

Then  the  question  comes  to  this,  whether  the  claimant  can  show 
any  special  circumstances  that  will  take  off  his  responsibility  of 
observing  it,  and  relieve  him  from  the  penalty  of  the  law.  The 
cargo  was  taken  in  after  notice,  which,  under  the  general  rules 
that  have  been  laid  down  in  this  class  of  cases,  is  not  permitted. 
But  it  is  contended,  that  in  the  commerce  with  South  America, 
a  greater  latitude  must,  in  equity,  be  allowed,  from  the  nature 
of  that  trade ;  that  the  object  of  the  voyage  is  principally  to  obtain 
a  returned  cargo,  and  on  that  account  a  liberty  to  go  in  should 
imply  a  liberty  to  come  out  with  a  cargo ;  that  the  cargo  consists 
chiefly  of  bides  and  tallow,  and  other  articles  of  which,  in  warm 
climates,  it  would  be  necessary  to  defer  the  shipment  till  the  last 
moment,  for  their  better  preservation ;  that  the  return  being  in  goods 
of  that  description,  a  possession  in  ware-houses  as  to  them,  should 
be  taken  as  equivalent  to  the  possession  by  shipment,  to  which  the 
court  has  confined  the  liberty  of  coming  out  with  a  cargo,  in  other 
cases.     I  do  not  feel  myself  warranted  to  accede  to  the  consequences 


^  Supra^  Henrie  &  MariflD,  vol.  i.  p.  149. 
VOL.  VI.  22 
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of  this  mode  of  reasoning.  The  trade  to  the  colony  of  the  enemy  is 
not  one  that  is  entitled  to  considerations  of  peculiar  indulgence.  It 
is  one  not  ordinarily  open,  but  allowed  only  the  enemy,  as  a  relaxa- 
tion for  the  relief  of  their  distresses  proceeding  from  the  war.  It  is 
a  trade,  therefore,  which  persons  resorting  to  it  for  their  own  extraor- 
dinary profit  and  advantage,  must  be  content  to  take, 
[  •  372  ]  •  with  all  the  consequences  attending  it  I  do  not  feel  that 
there  is  any  just  call  upon  me  to  distinguish  in. their  favor, 
or  to  depart  in  this  partiular  case  from  those  rules  which  the  court 
has  felt  itself  under  the  necessity  of  laying  down,  to  prevent  the 
continual  danger  of  being  imposed  upon  by  particular  evidence,  if  it 
was  to  permit  the  exemption  to  be  carried  further  than  to  a  delivery 
on  board  the  ship,  or  in  lighters.  I  must,  therefore,  reject  that  plea. 
It  is  then  said,  that  there  are  other  circumstances  that  will  defeat 
the  operation  of  the  penalty,  namely,  that  the  blockade  was  irregu- 
larly maintained  by  the  blockading  force,  in  suffering  some  ships  to 
go  in,  and  others  to  come  out,  which  would  tend  to  deceive  other 
persons,  and  would  therefore  vitiate  the  effect  of  the  notification. 
And  I  confess,  if  I  was  satisfied  of  the  fact  that  such  instances  did 
occur,  I  should  be  disposed  to  admit  the  conclusion  that  such  a  mode 
of  keeping  up,  or  rather  of  relaxing  the  blockade,  would  altogether 
destroy  the  effect  of  it.  For  what  is  a  blockade  but  a  uniform  uni- 
versal exclusion  of  all  vessels  not  privileged  by  law  ?  If  some  are 
permitted  to  pass,  others  will  have  a  right  to  infer  that  the  blockade 
is  raised.  If  it  was  shown,  therefore,  that  ships  not  privileged  by 
law  have  been  allowed  to  enter  or  come  out,  from  motives  of  civility, 
or  other  considerations,  I  should  be  disposed  to  admit  that  other 
parties  would  be  justified  in  presuming  that  the  blockade  had  been 
taken  off. 

A  list  is  exhibited  of  the  number  of  instances  in  which  this  is  said 
to  have  occurred.     The  first  two  are  of  the  date  of  the  20th  of  Sep- 
tember, previous  to  the  notification,  and  therefore  may  be  put  out  of 
the  question.     The   next   is  The  Minerva,  which  appears 
[  *  373  ]  •  to  have  been  guilty  of  no  breach  of  blockade  whatever. 
That  vessel  had  been  detained   and   examined,  but  was 
driven  in  by  the  violence  of  the  storm,  and  is  therefore  no  instance 
of  a  liberty  given  by  Sir  Home  Popham  to  go  in.     The  rest  that 
follow  are  slave  ships,  with  respect  to  which  it  appears  that  Sir  Home 
Popham  had  come  to  the  humane  resolution  of  permitting  them  to 
pass.     It  would  have  been  better,  undoubtedly,  and  more  regular, 
that  this  intention  should  have  been  notified  to  the  governor  in  the 
same  manner  as  the  blockade  itself.     It  would  then  have  been  a  clear 
and  distinct  limitation,  and  the  exception  would  have  been  under- 
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stood  according  to  its  proper  limits,  because  slave  ships  are  in  no 
manner  privileged  by  law,  or  put  upon  a  different  footing  from  other 
ships.  Instead  of  using  that  precaution,  an  indorsement  is  marked 
upon  their  papers,  of  which  it  is  properly  observed,  that  though  it 
begins  by  reciting  a  particular  reason,  as  want  of  provisions,  which 
had  appeared  in  one  instance,  it  lets  itself  out  to  a  general  liberty  to 
all  slave  vessels ;  and  it  is,  besides,  left  open  to  accident,  whether  such 
indorsements  would  come  to  the  knowledge  of  other  parties  or  not 
It  appears  that  only  one  slave  ship.  The  Betsey,  did  enter  f  and  I 
think  it  could  not  remain  a  secret  on  what  grounds  she  was  permitted 
to  go  in.  It  would  naturally  become  a  subject  of  inquiry.  The 
indorsement  would  be  seen,  and  it  would  be  known  that  this  was  a 
particular  exception,  granted  in  commiseration  of  the  number  of 
human  beings  who  were  on  board  in  distress.  Three  other  ships  of 
the  same  description,  that  had  been  permitted  to  pass,  were  driven  off 
by  the  order  of  the  Spanish  governor.  With  respect  to  these, 
it  could  not  be  supposed  that  they  were  general  *  merchant  [  *  374  ] 
vessels.  It  would  rather  suggest  itself  to  persons  in  port 
that  they  were  driven  off  as  vessels  of  war  employed  on  some  hostile 
stratagem,  and  therefore  it  could  not  have  resulted  from  the  permis- 
sion given  to  them,  that  any  mistake  was  raised  in  the  minds  of  the 
Spaniards,  or  of  neutral  masters,  respecting  the  continuance  of  the 
blockade. 

Then  it  is  said,  that  some  were  permitted  to  go  out ;  but  the  fact  is, 
as  far  as  I  understand  it,  that  none  were  permitted  to  come  out. 
Several  that  attempted  to  go  out  were  seized  and  detained,  and  after- 
wards liberated.  The  consequence  is  very  different,  whether  they 
were  permitted  to  proceed  unmolested  in  the  first  instance,  or 
whether  the  commander,  having  seized  all,  and  afterwards  finding 
himself  under  particular  difficulties  in  retaining  possession  of  all, 
selects  a  certain  number,  which  he  conceives  to  be  the  least  favora- 
ble, and  dismisses  the  rest.  That  appears  to  have  been  the  situation 
of  Sir  Home  Popham.  He  found  himself  in  want  of  men,  and  was 
therefore  under  the  necessity  of  releasing  some.  If  this  selection  had 
been  exercised  in  the  most  capricious  manner,  it  would  give  The 
Rolla  no  right  to  complain.  If  a  captor  has  detained  A.  and  B.,  is  it 
not  an  act  of  injustice  to  A.  that  he  releases  B.?  It  can  be  no  re- 
nunciation of  the  blockade,  or  of  any  other  right  of  war,  as  to  him. 
It  is  no  more  than  an  exercise  of  discretion  in  the  commander,  under 
circumstances  which  render  that  discretion  perfectly  justifiable.  There 
are  other  circumstances,  on  which  some  stress  has  been  laid ;  that  Sir 
Home  Popham  did,  in  a  manner,  release  this  vessel,  and  resumed 
possession  again.    How  does  that  fact  turn  out  ?    Sir  Home  Popham 
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withdrew  his  men,  but  the  papers  were  detained,  and  the 
[  •  375  ]  ship  herself  was  within  •  the  pale  of  the  fleet.     He  declined 

to  give  any  answer  till  Admiral  Sterling  arrived,  who  had 
been  appointed  to  succeed  him.  Admiral  Sterling,  it  appears,  on  his 
arrival,  declared  the  blockade  to  be  at  an  end  ;  but  that  could  have 
no  operation  as  to  its  previous  existence,  nor  affect  a  case  that  was 
ahready  in  possession  of  the  law.  As  to  Sir  Home  Popham,  how 
does  it  stand  ?  It  is  said,  that  he  offered  to  release,  on  bond,  to  abide 
adjudication ;  but  that  is  rather  an  assertion  of  his  right.  It  is  a 
bringing  in  for  adjudication,  but  in  another  form.  It  is  objected,  that 
he  had  declared  the  fate  of  The  RoUa  should  depend  on  the  fate  of 
The  Pigou,  which  has  been  restored,  it  appears,  by  consent  If  such 
a  declaration  was  made  under  an  erroneous  understanding  of  the 
law,  or  of  the  fact,  it  will  not  bind  him,  much  less  the  court  that  has 
to  decide  upon  the  legal  effect  of  the  circumstances  under  which  this 
vessel  was  taken.  If  the  fact  was,  as  it  has  been  suggested,  that  the 
.  cargo  of  The  Pigou  appeared  to  have  been  taken  on  board  previous 
to  the  notice,  there  was  a  very  reasonable  ground  for  the  consent  that 
has  been  given  in  that  case.  I  am  of  opinion,  therefore,  that  the 
blockade  existed  under  competent  authority ;  that  it  was  notified  in 
a  credible  manner ;  and  that  it  came  to  the  knowledge  of  these  parties 
in  such  a  way  as  must  bind  them ;  that  no  circumstances  occurred  to 
invalidate  the  notice  previous  to  the  capture ;  and  that  nothing  which 
happened  since  can  have  the  effect  of  relieving  this  ship  and  cargo 
from  the  penalty  of  condemnation. 


[  •  376  ]     •  The  Christiansbero,  Vanderweyde,  master. 

June  10,  1807. 

Orders  of  conncU,  January  7, 1807.    Effect  of  fraudulent  eyafiion  on  the  subsequent  voyage. 

Limitation,  to  the  voyage  immediately  subsequent,  &c.^ 
[Excuse  of  necessity  OTcrruled.]  ^ 

This  was  a  case  of  a  ship  which  had  sailed  in  February,  1807,  with 


1  [As  to  when  the  offence  is  purged,  see  The  Welvaart  Van  Pillaw,  2  C.  Rob.  128.] 
«  [For  other  cases  of  alleged  distress,  see  The  Hurtige  Hane,  2  C.  Rob.  124 ;  The 
Fortuna,  6  C.  Rob.  27.] 
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a'  cargo  of  cheese  and  butter  from  Rotterdam,  ostensibly  for  Smyrna, 
but  had  pdt  into  Alicant,  as  asserted,  in  distress.  The  outward  cargo 
was  there  sold,  and  another  cargo  taken  on  board,  with  which  the 
vessel  sailed  on  a  destination  to  Copenhagen,  and  was  captured  on 
that  voyage.  A  claim  was  given  for  the  ship  and  cargo  on  behalf  of 
Mr.  R.  Rugge  of  Altona. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Laurence  con- 
tended —  That  the  plea  of  distress  was  falsified  by  the  manner  in 
which  the  entries  appeared  to  be  made  in  the  log  by  interlineation ; 
that  the  original  voyage  was  to  be  considered  as  in  breach  of  the 
instructions  of  the  7th  of  January,  and  under  false  papers ;  that  in 
analogous  csises  of  blockade,  a  vessel  that  had  violated  the  blockade 
inwards,  was  still  liable  to  capture  on  her  returned  voyage,^  though 
in  a  situation  otherwise  innocent,  namely,  even  though  she  was  com- 
ing out  in  ballast. 

On  the  part  of  the  claimant,  Arngld  and  Adams  argued  in  support 
of  the  alleged  excuse,  under  which  the  vessel  had  gone  into  Alicant, 
that  it  was  corroborated  by  all  the  witnesses  in  the  cause; 
and  contended,  *  that  the  former  voyage  was  to  be  taken  as  [  *  377  J 
terminated ;  and  that  there  was  no  instance  in  which  the 
principle  of  affecting  the  proceeds  of  a  noxious  voyage  had  been 
applied  to  a  case  like  the  present.  Ships  coming  out  in  ballast  had 
indeed  been  condemned  for  a  breach  of  blockade  inwards,  in  cases  of 
blockade,  properly  so  called,  and  of  specific  ports,  but  there  the  actual 
breach  of  the  blockade  continued  to  the  returned  voyage,  except  as 
far  as  a  relaxation  had  been  admitted  in  favor  of  vessels  in  ballast. 
When  that  relaxation  was  withdrawn,  as  forfeited  by  the  fraudulent 
conduct  of  the  vessel  in  going  in,  the  case  fell  back  into  a  state  of 
delinquency  attaching  on  the  outward  voyage.  The  same  reasoning 
could  not  be  applied  to  this  case.  The  present  voyage  was  perfectly 
innocent,  even  under  the  order  of  the  7th  of  January.  The  principle 
of  affecting  proceeds,  for  offences  imputed  to  the  former  voyage,  was 
a  new  principle,  and  must  be  applied  with  great  disadvantage  to  the 
claimant.  The  alleged  delinquency  must  in  all  cases  be  a  remote 
act,  not  falling  within  the  scope  of  the  evidence  usually  required  to 
be  produced,  respecting  the  transaction  in  which  the  capture  is  made. 


1  So  decided  in  The  Wacksamkeit,  Slat  July,  1807 ;  also  instruction,  5th  August ; 
also  in  more  ancient  cases;  The  Jonge  Fredericus;  The  Good  Hope,  15th  October, 
1799 ;  agreeable  to  the  dictum  in  The  Frederick,  Molke,  voL  i.  p.  56. 
22  • 
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The  claimant  would  therefore  be  taken  by  surprise,  and  would  bfe 
necessarily  unprovided  with  evidence,  by  which  he  might*have  it  in 
his  power  to  repel  the  charge  imputed  to  him. 

Judgment. 
Sir  W.  Scott.  The  first  point  to  be  considered  in  this  case  is  the 
matter  of  fact  on  which  the  question  of  law  is  raised.  It  is  a  new 
question,  undoubtedly,  but  supported  by  such  considerations, 
[  *  378  ]  that  if  the  facts  *  are  established,  I  shaU  feel  no  hesitation  in 
pronouncing  that  they  are  sufficient  to  subject  this  ship  and 
cargo  to  condemnation.  It  appears  that  the  vessel  had  come  out  of 
Rotterdam  under  the  benefit  of  that  indulgence,  or  limitation  of  the 
order  of  the  7th  of  January,  which  directs  that  the  restriction  should 
not  be  applied  to  vessels  going  to  a  neutral  port.  To  avoid  the  effect 
of  this  order,  an  ostensible  destination  was  assumed  **to  Smyrna;" 
but,  as  I  collect  from  all  the  circumstances  of  the  case,  without  the 
slightest  intention  of  going  to  that  port.  The  ship  went  to  Alicant, 
as  it  is  asserted,  under  distress,  and  there  the  former  cargo  was  dis- 
posed of.  The  mate  and  the  master  have  been  examined,  and  the 
account  which  they  give  of  the  deviation  is,  "  that  they  met  bad 
weather,  which  .obliged  them  to  put  into  Alicant,  where  the  master 
sold  the  former  cargo,  and  repaired  the  ship,  and  purchased  another 
cargo."  This  is  the  result  of  the  depositions,  that  it  was  merely  an 
act  of  necessity;  and  if  that  is  proved,  a  clear  necessity  will  be  a 
sufficient  justification  for  every  thing  that  is  done,  fairly  and  with 
good  faith,  under  it. 

An  appeal  has  been  made  to  the  papers,  but  they  appear  to  me  to 
afford  but  very  inadequate  support  to  this  representation.  The  pro- 
test of  the  master  is  made  on  the  19th  of  February,  the  very  day  on 
which  the  bill  of  lading  for  the  present  cargo  was  signed.  Masters 
are  usually  ready  enough,  and  rather  impatient,  to  enter  their  pro- 
tests, and  very  properly,  on  the  first  opportunity.  But  in  this  in- 
stance the  master  seems  not  to  have  thought  of  this  important  act 
till  the  vessel  had  been  in  port  a  considerable  time,  when  the  trans- 
action of  the  former  cargo  was  completed,  and  when  he  was 
[  •  379  ]  preparing  to  sail  on  the  present  voyage.  *  The  protest  states, 
"  that  on  the  2d  of  February  a  land  gale  came  on,  which  broke 
then:  mizen-mast  and  jib-boom,  &c."  This  would  be  a  considerable 
damage,  if  true,  and  might  perhaps  be  such  as  would  justify  the  un- 
livery of  the  cargo ;  though  it  is  not  every  slight  damage  that  will 
justify  a  master  in  unloading,  in  an  interdicted  port,  into  which  he 
may  be  obliged  to  put  for  the  purpose  of  undergoing  slight  repairs,  if 
those  repairs  could  be  effected  without  disturbing  the  state  of  the 
cargo  on  board.  ^  I 
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The  account  which  is  entered  on  the  log  is  something  different.  It 
is  there  stated,  "  that  the  bowsprit  and  mizzen-mast  broke,"  though 
there  is  nothing  in  the  preceding  entries  respecting  the  weather,  which 
points  in  any  manner  to  such  an  accident.  It  goes  on  through  the 
next  day,  stating  "  that  the  weather  was  overcast ;  that  several  ships 
were  in  sight;"  and  then  again,  "our  main-sail  went  to  pieces,"  in 
the  same  sort  of  unpremeditated  way,  if  I  may  so  express  it.  The 
next  day  the  weather  continues  as  before,  but  it  is  not  described  in 
such  terms  as  would  induce  us  to  suppose  that  any  apprehensions  of 
danger  were  entertained.  They  met  a  Danish  frigate,  and  saluted 
with  colors ;  but'  no  mention  is  made  of  communicating  their  dis- 
tress, as  would  be  natural,  for  the  purpose  of  asking  assistance  from 
a  man-of-war  of  the  country  to  which  the  vessel  belonged.  There  is 
no  representation  of  any  such  conduct.  The  entries  in  the  log  are 
continued  in  nearly  the  same  strain,  till  we  come  to  something  like 
an  insurrection  of  the  crew,  but  which  is  not  mentioned  in  the  pro- 
test :  "  Our  men  compelled  me  to  run  into  Alicant,  on  account  of  the 
loss  of  the  mizzen-mast  and  bowsprit" 

•  This  representation  is  so  much  at  variance  with  itself,  [  *  380  ] 
that  it  amounts,  in  my  estimation,  almost  to  a  direct  con- 
tradiction. The  weather  is  not  described  to  be  such  as  would  be  likely 
to  raise  an  apprehension  of  danger  to  their  lives,  qjr  of  injury  to  the 
vessel.  There  were  five  or  six  other  ships  in  sight,  and  yet  there  is 
no  mention  of  any  application  being  made  to  them,  nor  even  to  the 
Danish  frigate  the  next  day,  whose  duty  it  would  certainly  have  been 
to  afford  assistance.  Then  comes  the  last  entry,  as  to  which,  what- 
ever may  be  said  of  other  passages,  I  defy  any  persons  to  look  at 
these  words,  "  obliged  the  master  to  run  into  Alicant,"  without  seeing 
that  they  are  interpolated  and  entered  at  a  different  time.  The 
charges  for  repairs  done  at  the  port  of  Alicant,  amount  at  last,  it 
appears,  only  to  eighty  dollars.  In  answer  to  this  objection,  it  is  said 
that  the  principal  repairs  might  be  deferred,  as  Alicant  might  not 
afford  an  opportunity  of  having  them  done  completely;  as  if  the 
great  port  of  Alicant  was  not  equal  to  the  repairs  of  a  vessel  of 
ninety-three  tons.  Could  any  affidavit  be  sufficient  to  obtrude  the 
belief  of  this  excuse  on  the  most  credulous  mind  ? 

However,  the  repairs,  such  as  they  are,  being  finished,  the  vessel 
makes  no  attempt  to  go  to  Smyrna,  but  sets  out  again  on  a  voyage  to 
Copenhagen,  to  the  North  Sea.  Taking  all  these  facts  together,  I 
have  no  hesitation  in  pronouncing  that  the  evidence  of  the  log  is 
sufficient  to  convince  me  that  the  excuse  set  up  for  running  into  Ali- 
cant is  false.  It  is  said  that  the  log  was  not  produced  by  the  claim- 
ant, and  could  therefore  not  be  fabricated  for  purposes  of  fraud.     But 
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if  it  is  to  be  taken  as  falsified  by  the  prepared  or  interpolated  state 
in  which  it  is  exhibited,  I  think  I  may  assume  that  the  pur- 
[ *  381  ]  poses  •for  which  that  was  done  were  fraudulent. 

Then  comes  the  question  of  law,  Whether  the  ship  is  not, 
under  such  circumstances,  liable  to  condemnation  ?  It  is,  as  already 
noticed,  a  new  question,  of  considerable  importance,  and  more  parti- 
cularly if  it  is  viewed  in  the  extent  of  the  consequences  to  which  it 
may  lead,  as  connected  with  the  present  restricted  state  of  commerce. 
I  am  to  consider,  first,  the  situation  in  which  the  ship  was  shut  up  at 
Rotterdam.  She  was,  in  fact,  blockaded  in  the  port  of  Rotterdam, 
and  could  not  come  out  with  a  cargo,  unless  going  to  a  neutral  port. 
The  permission  to  go  to  a  neutral  port,  if  accepted,  implies  a  con- 
tract that  that  destination  should  be  bond  fide  pursued.  The  vessel 
avails  herself  of  the  indulgence,  and  comes  out  with  a  professed 
intention  of  acting  conformably  to  the  order.  But  the  fact  turns  out 
afterwards  that  she  deposits  her  cargo  in  a  port  to  which  she  would 
not  have  been  permitted  to  go  if  the  real  intention  of  the  voyage  had 
been  disclosed.  This  is  unquestionably  an  act  of  perfidy  ;  and  I  ask, 
by  what  means  can  the  order  be  maintained,  or  such  a  conduct  be 
repressed,  unless  by  the  application  of  the  penalty  to  the  subsequent 
voyage?  Until  the  vessel  had  actually  entered  the  interdicted  port, 
nothing  appeared  whether  she  was  in  delicto  or  not  Cruisers  see 
nothing;  she  goes  in,  and  then  the  offence  is  consummated,  and  the 
intention  is  for  the  first  time  declared.  It  is  not  till  the  vessel  comes 
out  again  that  any  opportunity  is  afforded  of  vindicating  the  law,  and 
of  enforcing  the  restriction  of  this  order.  It  is  objected,  that  if  the 
penalty  is  applied  to  the  subsequent  voyage,  it  may  travel  on  with 
the  vessel  forever.  In  principle,  perhaps,  it  might  not  un- 
[  •  382  ]  justly  *  be  pursued  further  than  to  the  immediate  voyage.^ 


1  So  in  an  old  case  recorded  in  the  Reports  of  the  Court  of  Session  in  Scotland. 
^*  That  the  ship  was  taken  in  her  return,  having  taken  contraband  to  the  enemy  in  that 
voyage,  which  is  founded  upon  evident  reason,  because,  that  whilst  ships  are  going 
towi^ds  the  enemy,  it  is  but  an  intention  of  delinquency  against  the  king,  in  assisting 
his  enemies ;  but  when  they  have  actually  gone  in  and  sold  the  contraband,  it  is  delio- 
turn  commissum  ;  and  though  it  might  infer  a  quarrel  against  the  delinquent,  whenever 
he  could  be  found,  yet  the  law  of  nations  hath,  for  the  freedom  of  trade,  abridged  it  to 
the  immediate  return  of  the  same  voyage,  because  quarrels  would  be  multiplied  upon 
pretence  of  any  former  voyage."  * 

Agreeably  to  this  distinction,  in  The  Randers  Bye,t  captured  on  her  course  from 
Cettelo  Banders,  it  appeared  that  the  voyage  immediately  preceding  had  been  from 
Marseilles  to  Cette  in  ballast,  but  that  the  voyage  preceding  that  had  been  from  Alme- 
ira  to  Marseilles,  with  ostensible  papers  to  Trieste.    It  was  ax^ued,  on  the  authority  of 

*  Farkman  v.  Allen,  Stair's  Decis.,  vol.  i.  p.  529.  t  23d  February. 
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But  we  all  know  that  in  practice  it  has  not  been  carried  farther  than 
to  the  voyage  succeeding,  which  affords  the  first  opportunity  of 
enforcing  the  law.  I  shall,  therefore,  on  these  grounds,  pronounce 
the  ship  and  cargo  subject  to  condemnation. 

Prayer  for  the  master's  private  adventure,  which  was  considerable, 
refused. 


•  The  Hoffnung,  Hardratfe,  master.  [  *  383  ] 

May  1,  1807. 

I 

Ayenige  against  the  ship,  on  the  part  of  the  captors,  in  right  of  the  cargo,  as  demanded,  for 
part  of  the  cargo  applied  to  the  repairs  of  the  ship,  not  sustained. 
\ 
This  was  a  case  of  a  demand  of  average,  on  the  part  of  the  admi- 
ralty, against  a  Swedish  ship  seized  in  the  port  of  Ilfracomb,  on 
account  of  the  cargo,  which  was  seized  and  condemned  as  Prussian 
property,  on  the  breaking  out  of  Prussian  hostilities.     The  demand 
was  to  recover  against  the  ship,  the  value  of  part  of  the  cargo,  which 
had  been  applied  to  the  reparation  of  the  vessel  in  the  port  of  Ilfra- 
comb, before  the  seizure.     The  ship  had  been  restored,  on  bail  given 
to  answer  the  adjudication  on  this  reserved  question. 

Judgment. 
Sir  W.  Scott.  This  is  a  claim  of  average  against  the  ship,  on 
the  part  of  the  captors  of  the  cargo,  which  has  been  condemned  as 
Prussian  property.  The  vessel  had  been  brought  to  Ilfracomb,  and 
was  there  detained ;  but  before  the  seizure,  some  part  of  the  goods 
had  been  sold  by  the  master  to  defray  the  expenses  of  the  repairs  of 
the  ship,  and  that  account  was  closed  before  the  seizure.  The  moni- 
tion was  first  taken  out  against  the  ship  and  the  goods  seized,  and 
properly,  because  it  could  not  be  against  the  cargo  generally.     The 


The  Christiansberg,  that  the  effect  of  the  former  fraudulent  destination  would  render 
the  vessel  liable  on  this  subsequent  voyage,  more  particularly  as  the  yoyage  pretended 
to  have  been  interposed  was  but  of  very  short  extent,  and  only  a  mere  passage  from 
ofle  port  of  the  same  coast  to  another,  for  the  purpose  of  taking  the  cargo  on  board. 
On  the  other  side,  it  was  contended  that  the  circumstance  of  an  intermediate  voyage, 
though  in  ballast,  raised  a  ground  of  material  distinction,  inasmuch  as  it  had  afforded 
an  opportunity  of  vindicating  the  law  by  capture  on  that  voyage ;  th»t  the  court  had 
not  extended  the  penalty  farther  than  to  the  next  subsequent  voyage,  and  would  not 
be  disposed  to  extend  it  So  decreed. 
Restitution. 
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law  of  war  operates  by  force,  and  cannot  be  extended  beyond  that 
which  is  the  object  of  practical  seizure,  as  a  tangible  object,  which 
those  parts  of  the  cargo  which  had  been  sold  clearly  were  not  If  the 
term  cargo  was  introduced  afterwards,  in  the  subsequent  stages  of 

the  proceedings,  it  is  to  be  interpreted  in  the  same  sense  of 
[  •  384  ]  the  cargo  actually  on  board,  and  cannot  *  be  taken  more 

generally,  as  embracing  the  whole  cargo,  or  as  meaning  to 
enlarge  the  object  of  the  proceedings,  beyond  what  was  on  board  at 
the  time  of  seizure. 

When  the  condemnation  passed,  it  was  not  improperly  suggested 
in  argument  that  there  might  be  a  demand  of  average  or  contribu- 
tion against  the  ship,  and  that  question  was  reserved.  The  registrar 
and  merchants  have  reported  what  would  be  the  sum  due,  if,  on  the 
point  of  law,  any  thing  should  be  held  to  be  due ;  and  that  is  the 
question  which  the  court  has  now  to  determine. 

It  is  a  case,  as  far  as  my  experience  goes,  primw  impressionis.  I 
do  not  recollect  any  instance  of  a  demand  of  this  nature,  and  in  this 
I  am  confirmed  by  the  recollection  of  the  registrar.  Cases  of  average 
on  the  part  of  the  ship  against  the  cargo  are  not  unfrequent,  but  a 
demand  of  the  cargo  against  the  ship  is  perfectly  novel  in  this  court. 
The  distinction  is  obvious.  The  right  of  war  is  a  right  in  re,  and  the 
Court  of  Prize  accordingly  attends  only  to  the  res  ipsa,  and  the  onera 
attaching  on  the  property  in  right  of  possession.  The  ship  has  the 
possession  of  the  cargo,  which  the  master  is  not  bound  to  deliver,  till 
he  has  been  satisfied  for  his  demand  of  average,  if  he  has  such,  in  the 
same  manner  as  for  his  demand  of  freight.  He  has  the  res  ipsa  in 
his  possession,  and  may  legally  detain  it 

The  captor  succeeds  to  the  rights  of  the  owner  of  the  ship,  when 
that  is  condemned,  and  may  detain  the  cargo  also,  in  virtue  of  these 
rights,  when  they  exist     But  with  respect  to  the  cargo,  it  is  very 

different     That  has  not,  in  any  manner,  a  right  of  possession 
[  *  385  ]  *  against  the  ship ;  it  may  have  the  jus  in  rem,  possibly,  but 

it  has  not  the  jus  in  re,  and  consequently  no  right  of  deten- 
tion existing  at  the  time  of  seizure.  If  there  is  any  demand  on  that 
side,  it  must  be  enforced  by  a  new  process ;  there  can  be  no  deten- 
tion, and  consequently  no  right  of  detention.  The  demand  must-be 
of  that  description  of  interests  only  which  are  collateral  and  extrinsic, 
and  which  are  to  be  enforced  on  principles  of  law  of  another  species, 
and  by  a  new  process.  They  are  not  tangible  objects,  to  which  the 
hand  of  war  can  be  applied,  and  therefore  the  Prize  Court  will  not 
take  notice  of  them.  Indeed,  how  could  the  claim  of  the  cargo 
against  the  ship  be  enforced  in  this  court  ?  If  the  ship  goes  into  the 
country  of  the  owners  of  the  cargo,  it  may  be  reached  by  process  of 
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another  kind,  but  only  in  virtue  of  an  implied  contract  in  law.  That 
is  the  state  of  this  demand ;  it  is  one  that  could  be  enforced  only  in 
the  country  to  which  the  parties  belong. 

It  has  been  said  in  argument,  that  the  captor  succeeds  to  all  the 
rights  attending  the  property,  and  that  he  is  subject  to  all  the  obliga- 
tions belonging  to  the  property  seized.  But  this  is  not  an  accurate 
description.  'It  is  not,  I  conceive,  a  complete  representation  of  all 
the  interests  and  obligations  of  the  proprietors  that  is  devolved  by  act 
of  seizure  on  the  captor.  The  right  of  capture  attaches,  according  to 
the  state  in  which  the  property  is  found ;  but  if  a  former  freight  is 
due  to  the  ship,  the  captor  could  not  exact  it,  since  he  has  not  earned 
it.  The  owner  of  the  ship  has  parted  with  his  lien,  and  must  look  to 
his  remedy  of  another  species.  Neither  does  the  captor  become  sub- 
ject to  the  obligations  to  which  the  owner  is  liable.  Ante- 
cedent collateral  contracts,  as  bottomry,  may  *  exist,  that  [  *  386  ] 
will  not  affect  him ;  he  becomes  possessed  of  the  res  ipsa 
but  without  being  made  liable  to  the  personal  contracts,  in  which  the 
proprietor  is  engjiged.  Therefore,  unless  it  can  be  shown,  that  the 
hand  of  capture  was  employed  on  these  goods  in  quality  of  cargo,^ 
the  court  cannot  go  back  to  affect  them  in  any  other  character.  This 
cannot  be  maintained.  The  ship  had  been  totally  restored,  and  part 
of  the  cargo  had  been  converted  before  seizure.  What  has  become 
of.  it  the  court  will  not  inquire,  nor  look  back  to  rights  of  this  extrin- 
sic nature. 


1  This  principle  was  exemplified  in  the  case  of  The  Charlotte  *  an  American  vessel, 
wliich  had  sailed  from  America,  with  a  cargo  of  pitch  and  tar,  to  the  Cape  of  Good 
Hope,  under  a  false  destination  to  Madras  and  a  market  in  India.  The  vessel  had  ar- 
rived at  the  Cape  a  short  time  prior  to  the  capture  of  that  settlement  by  the  English 
forces.  The  chief  pai*t  of  the  cargo  had  been  sold  to  the  Dutch  government.  The 
proceeds  had  been  deposited,  by  the  master,  in  the  hands  of  a  merchant  at  the  Cape,  as 
his  agent  there,  and  one  hundred  kegs  of  butter,  and  eighty  boxes  of  soap,  had  been 
purchased  and  shipped  by  the  master,  on  the  joint  account  of  himself  and  the  co-owner 
in  America.  On  the  surrender  of  the  Cape,  the  vessel  and  the  goods  on  board  were 
seized,  and  a  bond  was  taken  of  the  agent  to  abide  adjudication  on  the  value  of  the 
proceeds  of  the  cargo  sold  to  the  Dutch  government  There  being  no  Vice- Admiralty 
Court  at  that  time  at  the  Cape,  the  case  was  brought  before  the  High  Court  of  Admi- 
ralty, when  the  court  condemned  the  ship,  and  the  goods  on  board  belonging  to  the 
owners,  as  implicated  in  the  act  of  carrying  contraband  to  a  settlement  of  the  enemy 
with  false  papers,  which  would  affect  even  the  returned  voyage,  f  But  the  court  held 
the  proceeds  of  that  part  of  the  cargo,  which  had  been  delivered,  and  had  not  been 
subject  to  seizure,  to  be  not  amenable  to  the  jurisdiction  of  the  court,  and  dismissed 
that  part  of  the  case. 

*  March  25, 1808.  t  Rosalie  and  Betty,  supra^  vol.  iv. 
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If  the  whole  cargo  had  been  applied  to  the  repairs  of  a 
[  *  387  ]  ship  in  a  foreign  port  and  incorporated  with  it,  and  *  the  ves- 
sel had  afterwards  become  prize,  the  captors  might  have  had 
the  benefit  of  that  conversion,  yet  they  would  not  have  been  subject 
to  any  demand  on  that  account ;  still  less  could  they  in  that  case  say, 
you  naust  find  me  a  cargo,  when  in  fact  they  had  received  it  in  the 
amelioration  of  the  ship.  So  in  this  case  they  are  not  entitled  to  de- 
mand the  proceeds  of  a  cargo  applied  in  the  repairs  of  the  ship,  I  am 
of  opinion,  therefore,  that  the  debt,  if  it  is  to  be  so  called,  due  from 
the  vessel  to  the  owner  of  the  cargo,  is  amongst  those  onera^  of  which 
the  Prize  Court  does  not  take  notice,  and  that  the  claimant  of  the 
ship  is  entitled  to  his  dismissal. 


The  Lisette,  Steg,  master. 

December  5,  1806,  and  July  2,  1807. 

Blockade.     Penalty  discharged  by  the  raising  of  the  blockade  between  the  time  of  sailing 

and  the  capture. 

This  was  a  case  of  a  vessel  which  had  sailed  from  the  Elbe  to 
Tonniugen  under  a  charter-party,  to  take  on  board  a  cargo  of  goods 
from  Malaga,  which  were  to  be  sent  from  the  Elbe  in  lighters.  The 
goods  were  accordingly  so  shipped,  and  sailed  on  the  6th  of  Septem- 
ber, and  were  captured  on  the  26th,  after  the  blockade  of  the  Elbe 
had  been  notified  to  be  withdrawn,  on  the  25th  September,  1806. 

On  the  part  of  the  claimant,  Arnold  and  Robinson  contended  — 
That  the  corptis  delicti  no  longer  existed  at  the  time  of  capture ;  that 
the  law  being  at  that  time  altered  or  annulled,  the  penalty  could  not 
attach  ;  that  on  a  similar  principle  the  court  had  held  a  sailing  on  a 
design  to  trade  with  the  colony  of  the  enemy^  to  be  discharged  from 
the  penalty,  by  the  change  of  the  character  of  the  colony  prior  to  the 
seizure.^     In  the  same  manner  the  sudden  cessation  of  hos- 
[  *  388  ]  tilities  *  would  extinguish  the  right  of  seizing  vessels  abso- 
lutely the  property  of  the  enemy.     By  parity  of  reasoning, 
neutral  vessels  implicated,  by  the  act  of  sailing  in  a  violation  of  the 


Abby,  supra,  voL  v.  p.  254. 
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Iaw3  of  war,  must  also  be  exonerated  from  the  penalty  of  the  law  by 
the  cessation  of  hostilities,  or  which  was  the  same  thing,  by  the  ceas- 
ing of  the  offence,  or  of  the  law  by  which  the  offence  was  created. 
Whatever  the  intention  of  the  parties  might  have  been,"^  if  the  state 
of  affairs,  existing  at  the  time  of  capture,  was  so  changed  as  not  to 
support  the  corpus  delicti^  the  penalty  would  not  attach. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Lavrence 
contended —  That  the  offence  was  completed  by  the  act  of  sailing,  and 
it  had  been  determined,  that  the  breach  of  blockade  incurred  by  sail- 
ing was  not  discharged  till  the  termination  of  the  voyage.  In  this 
particular  instance  the  terms  of  the  blockade  ^  were  such,  as  looked  as 
much  to  the  destination  of  the  vessel  to  the  enemy's  port,  as  to  the 
immediate  act  of  sailing  from  the  Elbe.  That  the  effect  of  such  a 
destination  to  Spain,  which  was  intended  to  be  prevented,  was  still  in 
operation  at  the  time  of  capture,  and  it  could  not  therefore  be  con- 
tended that  the  withdrawing  of  the  blockade  of  the  Elbe,  after  sail- 
ing, could  amount  to  a  discharge  of  the  penalties  attaching  on  the 
prohibited  voyage,  which  was  still  existing,  as  a  prohibited  voyage,  in 
its  latter  term,  at  the  time  of  capture. 

In  reply,  it  was  contended  —  That  the  place  of  destination  was  in- 
troduced only  as  a  restriction,  or  limitation,  on  an  exception 
which  had  been  allowed  to  voyages  •lo  neutral  ports.  That  [  *  389  ] 
the  offence  of  breaking  the  blockade  could  not  be  tried  by 
any  other  considerations  than  those  applying  to  the  exit  from  the 
blockaded  port  To  extend  it  to  the  remote  consequences  of  an  ulti- 
mate destination,  would  be  to  give  some  ground  to  the  cavils  of  the 
enemy,  who  attempt  to  confound  the  doctrine  of  blockade  with 
general  interdicts  of  entire  coasts  and  countries  by  proclamation,  and 
without  the  application  of  actual  force,  on  which  the  system  of  block- 
ade, maintained  by  this  country,  has  in  reality  been  founded.  That 
if  this  was  the  correct  view  of  the  offence,  as  confined  to  the  exit  from 
the  blockaded  port  alone,  it  would  be  impossible  to  distinguish  it  from 
the  other  cases  above  alluded  to,  in  which  the  existence  of  the  corpus 
delicti^  at  the  time  of  seizure,  was  held  to  be  necessary  to  justify  the 
application  of  the  penalty. 

On  the  19th  December  the  court  directed  this  vessel  to  be  restored. 


1  Order,  16  May,  1806. 
VOL.  VI,  23 
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On  the  2d  July,  1807,  the  case  was  brought  before  the  court  again, 
in  respect  to  the  cargo,  when  the  King's  Advocate  and  La/urence  con- 
tended —  That  the  question  of  blockade  was  still  open  as  to  the 
cargo ;  that  the  ship  had  been  restored  on  considerations  peculiar  to 
that  part  of  the  case,  as  having  not  carried  out  any  goods  from  the 
blockaded  port;  that  the  cargo  had  been  water-borne  out  of  the 
blockaded  port,  and  had,  therefore,  been  guilty  of  a  breach  of  the 
blockade ;  that  the  delinquency  of  breaking  a  blockade  had  frequently 
been  declared  to  continue  till  the  termination  of  the  voyage  ;  that  in 
sailing  towards  a  blockaded  port,  where  the  offence  rested  in 
[  *  390  ]  *  intention  only,  it  might,  perhaps,  be  absolved  by  the  rais- 
ing of  the  blockade,  during  the  voyage,  because  the  offence 
had  never  been  carried  into  effect.    But  that,  in  the  present  case,  the 
whole  offence  had  been  completed,  and  must  be  held  still  to  exist  as 
a  ground  of  condemnation  till  the  termination  of  the  voyage. 

On  the  part  of  the  claimant,  Arnold  and  Robinson  contended  — 
That  the  question  of  blockade  had  been  fully  agitated  on  the  for- 
mer hearing,  and  that  the  restitution  of  the  ship  had  passed  on  that 
question  only ;  that  the  distinction  between  the  intention  on  the  in- 
ward voyage,  and  the  offence  of  having  actually  sailed  out,  would  not 
avail,  because  it  had  been  frequently  determined,  tiiat  the  act  of  sail- 
ing for  a  blockaded  port,  was  something  more  than  mere  intention. 
It  was  considered  as  an  overt  act,  by  which  the  delinquency  was 
fully  incurred.  There  was,  therefore,  no  ground  for  any  distinction 
between  cases  of  sailing  towards,  or  from,  a  blockaded  port,  with 
respect  to  which  the  blockade  itself  had  been  relaxed.  The  return  of 
peace  before  capture,  would  enure  to  the  protection  of  all  vessels  that 
bad  actually  sailed  in  a  state  amenable  to  the  right  of  war.  The 
right  of  war  would  be  extinguished  against  them,  though  the  ship  or 
cargo  had  been  liable  at  the  time  of  sailing,  as  the  property  of  the 
enemy,  or  on   account  of  the  contraband    nature  of  the  trade.^ 


1  A  question  of  this  kind  has  since*  occurred,  and  received  the  decision  of  the 
court,  in  the  case  of  The  Trende  Sostrc,  Missen,  a  Danish  vessel  claimed  for  the  Boyal 
Danish  College  of  Commerce,  captured  Maj  14,  1806,  at  the  Cape  of  Good  Hope, 
where  the  vessel  had  touched,  on  an  tdterior  destination  to  Tranquebar,  with  a  cai^ 
of  cordage,  and  tar,  gin,  iron,  and  wine,  and  with  despatches  on  board  from  Mr. 
Schimmelpenninck,  the  minister  of  state  in  Holland,  for  Governor  Jansen,  at  the 
Cape  of  Good  Hope.  The  vessel  arrived  at  the  Cape,  after  that  setUement  had  sur- 
rendered to  the  British  forces,  and  was  there  seized  as  prize.  On  the  part  of  the  cap- 
tor, the  Kins^s  Advocate,  and  Arnold  contended,  that  a  vessel  was  not  at  liber^  to  go 


^*  August  5, 1807. 
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•  That  the  penalty  could  not,  in  this  instance,  continue  longer  [  •  391  ] 
than  in  other  analogous  cases  where  the  right  of  war 


to  an  enemy's  port,  haying  articles  of  contraband  on  board,  under  an  asserted  intention 
of  proceeding  on  an  ulterior  destination.  That  though  the  settlement  had  become 
British,  the  penalty  would  not  be  defeated,  as  the  intention  and  the  act  continued  the 
same ;  that  there  was  no  case  in  which  such  a  distinction  had  been  allowed  on  the 
question  of  contraband.  The  distinction,  which  had  been  admitted  in  blockade  cases, 
stood  altogether  on  particular  grounds,  as  arising  out  of  a  class  of  cases  depending  on 
the  blockade  of  neutral  ports,  in  which  the  court  had  expressed  a  disposition  to  admit 
all  &yorable  distinetions.  This,  on  the  contrary,  was  an  offence  of  a  noxious  nature, 
and  not  entitled  to  any  indulgence.  On  the  other  side  Laurence  and  Stoddart  adverted 
to  the  facts  of  the  cate,  as  tending  to  exculpate  the  Danish  College  of  Commerce  from 
any  intention  of  delivering  the  naval  stores  at  the  Cape,  or  from  being  privy  to  the 
conveyance  of  the  Dutch  despatches,  and  contended,  that,  on  the  interpretation  to  be 
put  upon  their  acts,  it  might  be  a  question,  whether  a  great  commercial  company,  trad- 
ing under  the  authority  of  its  own  government,  and  sending  out  stores  for  the  Danish 
settlements  in  the  east,  could  jusUy  be  restrained,  on  the  same  terms  as  individuals, 
firom  touching  at  an  enemy's  port  for  provisions,  notwithstanding  there  might  be  on 
board  articles  that  could  not  be  carried  to  that  port  for  sale.  That  the  declarations 
of  a  public  company,  as  to  its  intentions,  were  more  entitled  to  credit  and  respect  than 
the  declarations  of  individuals ;  that,  with  respect  to  any  forcible  application  of  such 
articles  to  the  use  of  the  enemy  that  might  be  apprehended,  there  was  also  less  danger 
that  such  a  constraint  would  be  put  upon  them,  when  going  in  that  manner  under  the 
special  protection  of  the  state.  That  this  question  was  rendered  unnecessary,  however, 
by  the  date  of  the  capture,  which  did  not  take  place  till  the  14th  May,  1806,  when  the 
Cape  was  in  British  possession.  That  the  offence  of  carrying  such  articles  to  an 
enemy's  port  was  no  longer  in  existence.  The  delictum  was  done  away,  as  the  court 
had  held  in  analogous  cases.*  That  the  judgment  of  the  court,  in  the  blockade  cases, 
was  strictly  in  point,  and  did  not  stand  on  special  grounds  of  lenity  and  forbearance, 
but  on  the  just  application  of  a  general  rule  of  law. 

On  the  topics  here  stated,  the  Court  observed,  <<  If  the  port  had  continued  Dutch, 
a  person  coidd  not,  I  think,  have  been  at  liberty  to  carry  thither  articles  of  a  contra- 
biuid  nature,  under  an  intention  of  selling  other  innocent  commodities  only,  and  of 
proceeding  with  the  contraband  articles  to  a  port  of  ulterior  destination.  But  before 
the  ship  arrives,  a  circumstance  takes  place  which  completely  discharges  the  whole 
guilt  Because,  from  the  moment  when  the  Cape  became  a  British  possession,  tlie 
goods  lost  their  nature  of  contraband.  They  were  going  into  the  possession  of  a  British 
settlement ;  and  the  consequence  of  any  preemption  that  could  be  put  upon  them, 
would  be  British  preemption.  It  has  been  said  that  this  is  a  principle  which  the  court 
has  not  applied  to  cases  of  contraband ;  and  that  the  court,  in  applying  it  to  cases  of 
blockade,  did  it  only  in  consideration  of  the  particular  hardships  consequent  on  that 
class  of  cases.  But  I  am  not  aware  of  any  material  distinction ;  because  the  principle 
on  which  the  court  proceeded  was,  that  there  must  be  a  delictum  existing  at  the  moment 
of  seizure  to  sustain  the  penalty.  It  is  said  that  the  offence  was  consummated  by  the 
act  of  sailing,  and  so  it  might  be  with  respect  to  the  design  of  the  party,  and  if  the 
seizure  had  been  made  whilst  the  offence  continued,  the  property  would  have  been 


*  The  Abby  and  The  Lisette,  ut  wpra. 
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[  •  392  ]  •  violated  had  itself  ceased  to  exist  before  the  time  of  cap- 
ture. 

[♦393]  •Judgment. 

Sir  W.  Scott.  This  ship  was  taken  on  a  voyage  from 
Tonningen  to  Malaga,  but  a  voyage  accompanied  with  this  fact  that 
she  had  gone  from  Hamburg  to  Tonningen,  under  a  charter-party 
formed  at  Hamburg  for  this  ulterior  voyage,  and  had  there  taken  on 
board  the  cargo,  which  was  brought  from  Hamburg  in  lighters.  The 
court  has  already  restored  the  ship.  But  it  is  said  that  this  passed 
on  grounds  which  will  not  apply  to  the  cargo ;  that  the  ship  had  gone 
from  Hamburg  in  ballast,  but  that  the  goods  are  to  be  considered  as 
taken  in  one  uninterrupted  voyage,  commencing  in  an  actual  breach  of 
the  blockade,  and  continuing  as  the  same  identical  shipment,  on  the 
original  destination,  from  the  blockaded  port  to  Spain. 

It  is  impossible  not  to  feel,  with  som.e  concern,  for  the  restraints 
which  the  necessities  of  war,  as  arising  out  of  the  political  state  of 
the  world,  have  compelled  this  country  to  impose  on  neutral  trade,  in 
the  system  of  blockade,  as  it  is  now  applied  to  a  great  part  of  the 
coast  of  Europe,  to  the  ports  of  friendly  states,  whose  merchants  are 
continually  making  applications,  that  are  favorably  attended  to  by 
the  government  of  this  country.  It  is  extremely  desirable  that  ques- 
tions of  this  nature  should  find  their  way  to  the  ultimate 

[  *  394  ]  •judgment  of  the  Court  of  Appeal ;  and  that  the  principles 
which  this  court  has  thought  itself  warranted,  under  occa- 
sions of  peculiar  difficulty,  to  lay  down,  may  be  corrected  or  affirmed. 


sabject  to  condemnation.  But  when  the  character  of  the  goods  is  altered,  and  they 
are  no  longer  to  be  considered  as  contraband,  going  to  the  port  of  an  enemy,  it  is  npt 
enough  to  say  that  they  were  going  under  an  illegal  intention.  There  may  be  the 
mens  rea^  not  accompanied  by  the  act  of  going  to  an  enemy's  port*  I  am  of  opinion 
therefore,  that  the  same  rule  does  apply  to  cases  of  contraband,  and  upon  the  same 
principle  on  which  it  has  been  applied  in  those  of  blockade ;  I  am  not  aware  of  any 
cases  in  which  the  penalty  of  contraband  has  been  inflicted  on  goods  not  in  delicto ^  ex- 
cept in  the  recent  class  of  cases  respecting  the  proceeds  of  contraband  carried  outward 
with  false  papers.  But  on  what  principle  have  those  decisions  been  founded  ?  On 
this,  that  the  right  of  capture  having  been  defrauded  in  the  original  voyage,  the  oppor- 
tunity should  be  extended  to  the  returned  voyage.  Here  the  opportunity  has  been 
afforded  till  the  character  of  the  port  of  destination  became  British.  Till  that  time  the 
liability  attached ;  after  that,  though  the  intention  is  consummated,  there  is  a  material 
defect  in  the  body  and  substance  of  the  offence,  in  the  fact,  though^toot  in  the  intent 
I  am  of  opinion  that  it  is  a  discharge,  and  a  complete  acquittal,  that  long  before  the 
time  of  seizure  these  goods  had  lost  their  noxious  character  of  going  as  contraband  to 
an  enemy's  port" 
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In  blockades  of  this  description,  which  are  applied  to  the  ports  of 
nentral  and  amicable  states,  I  feel  it  to  be  my  duty  to  press  them  as 
lightly  as  possible ;  yet  I  have  been  compelled  in  principle  to  hold, 
that  when  goods  are  brought  down  firom  the  blockaded  port  to  a 
neighboring  port,  on  purpose  to  be  shipped  for  the  enemy's  country,  an 
adventure  so  conducted  is  nevertheless  a  breach  of  the  blockade ;  how 
far  that  principle  will  be  aiErmed  by  the  Superior  Court  I  cannot  say. 
This  ship,  however,  has  been  restored,  on  grounds  that  have  been 
stated  in  argument  The  distinction  which  is  now  taken  between 
the  case  of  the  ship,  and  the  cargo,  cannot,  I  think,  be  sustained.  In 
the  former  case  of  The  Charlotte  Sophia,^  both  the  ship  and  the  cargo 
were  condemned ;  and  this  ship  had  been  engaged  in  precisely  the 
same  course  of  trade.  The  master  had  taken  on  board  the  cargo, 
knowing  it  to  have  come  from  Hamburg,  in  breach  of  the  blockade, 
and  under  an  engagement  to  carry  it  on  to  the  ultimate*port  of  illegal 
destination.  One  visible  distinction  of  fact  between  the  two  cases  is 
immaterial,  namely,  that  this  vessel  had  gone  firom  Hamburg  in  bal- 
last, whilst  in  the  former  case,  the  ship  had  a  few  articles  on  board, 
though  the  bulk  of  the  cargo  was  in  that  case  also  taken  in  at  Ton- 
ningen.  There  is  no  doubt,  then,  that  this  vessel  mu6t  have  been 
condemned  upon  the  authority  of  that  case,  unless  one  other  material 
distinction  of  fact  had  existed,  leading  to  a  rule  of  law  to  which  the 
court  is  strongly  disposed  to  adhere.  It  is  this,  that  this  ves- 
sel was  not  *  captured  till  the  blockade  had  ceasod.  It  is  [  *  395  ] 
said  that  the  offence  was  consummated  by  the  act  of  sailing ; 
so  it  is  in  a  certain  sense.  But  the  ship  was  not  taken  in  delicto^  and  I 
have  not  had  any  case  pointed  out  to  me,  in  which  the  court  has  pro- 
nounced an  unfavorable  judgment  on  a  ship  seized  for  the  breach  of 
a  bygone  blockade.  I  know  of  no  such  case ;  and  certainly  the  same 
reason  for  rigor  does  not  exist ;  because  the  blockade  being  gone,  the 
necessity  of  applying  the  penalty  to  prevent  future  transgression 
cannot  continue.  That  was  the  ground  on  which  my  opinion  was 
formed,  in  restoring  the  ship,  though  I  did  not  then  express  my  rea- 
sons for  that  judgment,  in  a  case  that  came  on  at  the  conclusion  of  a 
very  long  and  laborious  sitting.  It  is  true,  as  has  been  observed,  that 
the  offence  incurred  by  a  breach  of  blockade  generally  remains  during 
the  voyage.  But  that  must  be  understood  as  subject  to  the  condition 
that  the  blockade  itself  continues.  When  the  blockade  is  raised,  a 
veil  is  thrown  over  every  thing  that  has  been  done,  and  the  vessel  is 
no  longer  taken  in  delicto.    The  delictum  may  have  been  completed 


1  Suproj  p.  204,  note. 
23* 

.     Digitized  by  VjOOQIC 


396  CASES  DETERMINED  IN  THE 

The  Minerya.    6  C.  Rob. 

at  one  period,  but  it  is  by  subsequent  events  entirely  done  away.     On 
these  considerations  I  pronounce  that  this  cargo  is  not  subject  to  con- 
demnation on  the  ground  of  the  blockade. 
Further  proof  ordered  of  the  property. 


[  •  396  ]  •  The  Minerva,  Knuttell,  master. 

August  12,  1807. 

Purchase  of  a  ship  of  war  from  enemy,  whilst  lying  in  a  neutral  port,  to  which  it  had  fled  for 

refuge,  &c,  invalid. 

This  was  a  case  of  a  vessel  under  Kniphausen  colors,  and  claimed 
for  Count  Bentinck,  Lord  of  Kniphausen,  as  a  ship  lately  purchased 
by  him  in  April,  1807,  in  the  port  of  Bergen,  and  coming,  as  it  was 
asserted,  according  to  his  directions,  to  the  river  Jade,  the  port  of 
Kniphausen.  It  appeared,  that  at  the  time  of  the  capture  the  vessel 
was  sailing  towards  the  Texel,  and  about  ten  or  twelve  miles  from 
the  coast  of  Holland ;  that  she  had  been  a  Dutch  ship  of  war,  belong- 
ing to  the  Dutch  East  India  Company,  that  had  been  chased  into 
North  Bergen,  after  an  action  with  a  British  frigate,  at  the  begin- 
ning of  the  war,  and  had  been  lying  in  that  port  ever  since. 

On  the  part  of  the  captors,  the  King's  Advocate  and  Laurence 
adverted  to  the  circumstances  in  which  the  ship  was  found,  sailing 
directly  for  the  Texel,  and  under  the  management  of  a  native  Dutch- 
man, who  had  been  sent  from  Holland  to  take  possession  of  the  vessel, 
and  contended  that  it  was  scarcely  credible  that  a  neutral  person, 
having  a  real  interest  to  support,  would  expose  the  management  of  a 
ship,  acquired  under  such  particular  circumstances,  to  the  further  sus- 
picion that  must  arise  from  the  character  of  the  master  put  on  board, 
and  the  course  which  the  vessel  was  pursuing  at  the  time  of  capture. 
Doubts  of  that  nature,  however,  might  safely  be  waived,  out  of 
respect  for  the  distinguished  person  in  whose  name  the  claim  was 
given,  since  it  would  be  suflBicient  to  contend,  that  he  had  been  drawn, 
inadvertently,  no  doubt,  into  a  purchase  which  could  not  be  sustained 

in  the  Prize  Court  of  this  country.  It  was  the  purchase  of 
[  •  397  ]  an  enemy's  vessel  of  war,  lying  imprisoned  in  a  *  neutral 

port,  from  whence  she  was  unable  to  escape.  A  vessel  under 
these  circumstances  was  not  an  object  fairly  within  the  range  of  corn- 
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mercial  speculation ;  and  if  any  particular  argument  was  required  to 
show  the  noxious  consequences  that  might  be  likely  to  result  froin 
such  a  practice,  it  was  abundantly  supplied  from  the  course  of  this 
transaction,  which  showed  evidently  where  such  a  liberty  might  be 
expected  to  end.  The  vessel  was  actually  proceeding  to  the  port  of 
her  own  country,  where,  with  the  addition  of  a  few  guns,  which  also 
might  have  been  brought  from  Bergen  by  separate  opportunities,  she 
might  be  restored  again  to  her  station  in  the  Dutch  marine  as  an 
eighteen-gun  frigate,  ready  for  war.  In  opposition  to  these  facts,  it 
was  not  competent  to  aver  the  purity  and  innocence  of  Count  Ben- 
tinck's  intention.  They  are  not  impeachable.  The  vessel  so  acquired 
had  been  intrusted  to  the  management  of  a  Dutch  master,  and  it 
rested  with  him  rather  than  with  the  owner,  to  determine  in  what 
manner  she  would  be  employed.  The  conduct  of  the  master  had 
decided  the  question,  because  it  appeared  clearly  that  he  was  going, 
at  the  time  of  capture,  into  the  port  of  Holland. 

In  support  of  the  claim  Arnold  and  Robinson  contended  —  That  it  was 
a  transaction  which  could  not  be  shown  to  fall  under  any  principle  that 
had  yet  led  to  condemnation  in  this  court,  or  the  Court  of  Appeal.  The 
claim  had  received  the  sanction  of  Count  Bentinck,  in  person,  who  was 
at  the  present  time  in  this  country ;  and  the  account  which  had  been 
furnished  of  the  history  of  this  transaction,  would  sufficiently  obviate 
the  alarm  and  apprehension  of  danger  that  was  expressed  with  regard 
to  the  consequences  of  such  a  practice.  The  court,  therefore, 
would  not  preclude  *  Count  Bentinck  from  the  opportunity  [  *  398  ] 
of  explaining  the  circumstance  of  this  transaction. 

The  facts  alluded  to,  which  were  allowed  to  be  stated,  though  not 
admitted  formally  in  the  way  of  farther  proof,  were  that  the  vessel 
had  been  long  ago  disposed  of,  at  the  breaking  up  of  the  Dutch  East 
India  Company,  to  individuals,  on  whose  account  she  had  since  con- 
tinued in  the  port  of  Bergen.  It  was  from  these  persons,  and  not 
from  the  government  of  Holland,  or  from  any  public  company,  that 
the  purchase  was  made.  The  object  of  that  purchase  was  stated  to 
be  for  the  purpose  of  employing  the  vessel  in  the  West  India  trade 
to  St  Thomas ;  and  as  it  was  known,  from  other  cases,  that  Count 
Bentinck  had  applied  himself  to  the  encouragement  of  the  navigation 
of  the  port  of  Kniphausen,  and  had,  as  an  example  to  his  subjects, 
embarked  himself  in  commercial  adventures  to  a  considerable  extent ; 
that  as  to  the  proximity  of  the  vessel,  at  the  time  of  capture,  to  the  Dutch 
coast,  that  had  happened  only  from  the  inexperience  of  the  master, 
who  was  an  old  man,  unused  to  the  navigation  of  a  vessel  of  this 
built,  and  who  had,  on  that  account,  overshot  his  reckoning ;  that  the 
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master  was  in  reality  employed  only  to  bring  the  vessel  from  Bergen 
to  Kniphausen,  where  another  person  had  been  appointed  to  navigate 
her  in  the  West  India  trade. 

It  was  prayed  that  the  court  would  permit  these  facts  to  be  regu- 
larly substantiated. 

Judgment. 
Sir  W.  Scott.     This  question  arises  on  the  purchase  of  a  vessel 
which  is  asserted  to  have  been  made  by  a  highly  distinguished  person, 
described  to  be  the  Prince  of  Kniphausen.     The  circumstances  of  the 
transaction  are  these:  It  is  stated  by  all  the  witnesses  that 
[  *  399  ]  •the  ship  had  been  a  vessel  of  war,  belonging  to  the  govern- 
ment of  Holland,  or  to  that  great  branch  of  the  state,  the  East 
India  Company;  and  it  appears  that  the  crew  were  all  hired  at 
Amsterdam  to  go  to  Bergen,  and  "  to  bring  home  an  East  India  ship.'' 
The  account  which  one  of  the  witnesses  gives  is  very  natural  on  this 
subject ;  he  says  "  that  he  was  hired  to  bring  home  an  East  India 
ship,  and  to  his  great  surprise  found  that  it  was  a  sloop  of  war,  and 
expressed  his  apprehensions  as  to  the  consequences,"  as  well  he 
might     It  is  clear,  also,  from  other  parts  of  the  evidence,  that  this 
vessel  had  been  a  Dutch  ship  of  war  that  had  maintained  a  conflict 
with  a  British  frigate,  and  had  been  driven  into  Bergen,  where  she 
had  remained  sealed  up  ever  since,  for  nearly  three  years. 

The  first  question  is,  whether  such  a  purchase  can  be  legally  made  ? 
I  am  not  aware  of  any  case  in  this  court,  or  in  the  Court  of  Appeal, 
in  which  the  legality  of  such  a  purchase  has  been  recognized.  There 
have  been  cases  of  merchant  vessels  driven  into  ports  out  of  which 
they  could  not  escape,  and  there  sold,  in  which,  after  much  discus- 
sion, and  some  hesitation  of  opinion,  the  validity  of  the  pur- 
[  •  400  ]  chase  has  been  sustained.     Such  cases,^  I  believe,  *  did  occur 


1  The  Nieuwe  Vriendschap,  Knattel  *  and  other  Dutch  ships,  that  had  been  lying 
with  their  cargoes  on  board,  at  Coracoa,  near  two  years  in  expectation  of  convoy,  and 
were  asserted  to  have  been  sold  in  that  situation  to  imperial  subjects,  and  other  neutral 
claimants. 

From  a  note  of  The  Nieuwe  Vriendschap,  which  seems  to  have  been  the  first  of  ihai 
class  of  cases,  it  appears  that  the  point  of  law  was  strongly  argued.  On  the  part  of 
the  ckumant  some  precedents  were  cited,  especially  The  Felicity,  in  1756,  a  French 
ship  which  had  sailed  from  Martinico,  and  had  put  into  Cadiz,  and  was  there  sold,  and 
was  afterwards  taken  and  condemned,  as  not  proved  to  be  Spanish  property.  But 
that  judgment  was  reversed  in  the  Court  of  Appeal 

In  the  Nieuwe  Vriendschap,  the  Court  of  Appeal  seems  to  have  inclined  rather  to 

•  Lords,  7th  March,  1786. 
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during  the  first  war,  in  which  I  attended  this  court  or  the  Court 
of  Appeal  But  whether  the  purchase  of  a  vessel  of  this  descrip- 
tion built  for  war,  and  employed  as  such,  and  now  rendered 
incapable  of  acting  as  a  ship  of  war,  by  the  arms  of  the  other  belli- 
gerent, and  driven  into  a  neutral  port  for  shelter ;  whether  the  pur- 
chase of  such  a  ship,  I  say,  can  be  allowed,  which  shall  enable  the 
enemy  so  far  to  rescue  himself  from  the  disadvantage  into  which  he 
has  fallen,  as  to  have  the  value  at  least  restored  to  him  by  a  neutral 
purchaser,  is  a  question  on  which  I  shall  wait  for  the  authority  of  the 
Superior  Court,  before  I  admit  the  validity  of  such  a  transfer.  That 
a  private  merchant  could  lawfully  do  this,  I  shalt  not  hold,  till  I  am 
so  instructed  by  the  Superior  Court  That  a  sovereign  prince  should 
embark  in  such  a  transaction,  unless  under  such  guards  as  would 
effectuafly  remove  all  possibility  of  abuse,  is  what,  but  for  the  in- 
stance before  us,  could  scarcely  have  been  expected.  Some  commu- 
nication, at  least,  we  might  suppose  would  be  made  to  the  belligerent 
government,  accompanied  with  a  disclosure  of  every  circumstance  of 
caution  that  should  exclude  the  suspicion  of  what  is  always  to  be 
apprehended,  the  danger  of  such  a  vessel  finding  her  way  back  again 
into  the  navy  of  her  own  country.  It  has  not  appeared  to  my  recol- 
lection, in  any  case  before  the  court,  that  Count  Bentinck  was  the 
owner  of  merchant  vessels,  or  that  he  was  engaged,  as  we  know 
some  Italian  princes  have  been,  in  mercantile  adventures. 
•  This,  perhaps,  is  not  a  material  circumstance,  further  than  [  *  401  ] 
as  it  may  add  a  little  to  the  improbability  of  the  present  trans- 
action, without  much  affecting  the  principle  on  which  I  shall  determine 
this  case,  the  illegality  of  such  a  purchase.  It  is  the  purchase  of  a  ship 
of  war  lying  in  the  port  of  Bergeh,  with  eighteen  guns  and  ammunition, 
of  which  fourteen  guns  and  the  ammunition  are  takeiiout  forthe  mere 
convenience  of  conveyance.  Can  such  things  be  allowed  to  be  trans- 
ferred as  articles  of  commerce,  and  under  the  known  pressure  under 
which  the  enemy's  marine  has  labored  ?  It  can,  at  most,  only  be 
expected  to  be  allowed  under  all  circumstances  of  communicated 
preventive  caution  that  might  secure  the  belligerent  from  the  just 
apprehension  of  abuse  which  I  have  before  stated ;  some  previous 
acquiescence  signified  on  the  part  of  the  belligerent  government ; 
some  consent  obtained,  upon  an  entire  disclosure  of  the  intention 
fully  substantiated. 

Now,  what  is  the  course  of  this  transaction  ?     Has  any  such  com- 


the  argument  of  the  claimant,  but  did  not  give  any  decision  upon  the  question  of  law; 
affirming  the  sentence  of  condemnation  of  the  Vice- Admiralty  Court,  expressly  on  the 
ground  of  defect  of  proof  of  an  actual  bond  Jide  transfer. 
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munication  been  made?  o?  any  such  acquiescence  signified? 
Nothing  appears  to  either  effect  Is  there  any  person  sent  from  the 
neutral  port,  whose  character  in  the  service  of  his  sovereign  might 
afford  any  guaranty  or  protection  against  abuse  ?  No  such  thing. 
On  the  contrary,  the  whole  contract  has  been  carried  on  at  Amster- 
dam, and  the  management  of  the  vessel  is  at  last  intrusted  to  an  old 
Dutchman,  who,  though  he  says  he  is  burgher  of  Kniphausen,  has 
never  set  his  foot  in  that  place.  I  can  hardly  persuade  myself  that 
there  must  not  have  been  some  imposition  practised  in  this  affair, 
since  I  cannot  conceive  that  the  august  person  for  whom  the  claim  is 
given,  and  who  is,  no  doubt,  desirous  of  preserving,  with  most  per- 
fect honor,  his  relations  of  amity  with  this  country,  should  put  a 
vessel  of  this  description  ihto  the  hands  of  such  a  master 
[  •  402  ]  as  this  is,  accompanied  by  a  *  crew  all  picked  up  at  Amster- 
dam. Admitting,  as  we  milst,  that  he  was  privy  to  the 
purchase,  we  can  hardly  doubt,  at  the  same  time,  that  those  persons 
who  have  had  the  management  of  this  business,  have  conducted  it 
in  a  manner  very  opposite  to  his  inclinations  and  interests. 

Where  is  the  vessel  found  ?  The  mate  says,  "  within  two,  or  two 
and  a  half  Dutch  miles  of  the  Vlie;"  and  the  master,  who  takes  the 
utmost  latitude,  admits,  "  within  four."  In  the  month  of  June,  and 
in  such  weather  as  we  have  notoriously  had  during  that  month,  that 
a  man  should  not  find  his  way  into  the  Jade,  without  getting  inmie- 
diately  close  to  the  land  of  Holland ;  that  he  should  be  found  in  this 
situation,  without  having  attempted  to  alter  his  course,  or  to  retrace 
his  steps ;  emd  that  he  should  be  continuing  to  steer  on  towards  the 
coast  of  Holland,  though  it  is  not  pretended  that  he  did  not  know 
where  he  was,  are  such  circumstances  as  convince  me  that  some  im- 
position has  been  practised.  To  say  precisely  what  it  is,  may  be 
presumptuous;  though  all  the  circumstances  tend  to  establish  a 
belief  that  the  parties  intrusted  with  the  execution  of  this  project, 
looked  to  a  restitution  of  this  ship  into  the  possession  of  Holland. 
I  cannot  doubt  that  there  has  been  some  imposition  practised  on  the 
august  person  whose  name  has  been  used.  If  there  are  any  circum- 
stances which  can  be  brought  forward  on  this  part  to  elucidate  this 
transaction,  they  will  be  addressed  with  better  effect  to  the  superior 
tribunal,  which  may  be  composed  of  persons  better  enabled  to  judge 
of  the  conduct  of  persons  in  that  elevated  station  than  I  can  consider 
myself  to  be.  My  judgment  is,  that  the  transaction  of  this  purchase, 
taking  it  to  have  been  made,  has  been  conducted  in  a  manner  that 
cannot  be  considered  as  legal. 
Claim  rejected. 
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•  •  Thb  Nbptunus,  Bachman,  master.  [  •  403  ] 

Angnst  12  and  14, 1807. 

Trade  with  the  enemj,  on  the  part  of  an  ally  in  tiie  war,  bj  permission,  of  innocent  articles. 
Constmction  of  the  term,  innocent  articles,  &c.    Swedish  treatj,  &c^ 

This  was  one  of  an  important  class  of  cases  of  Swedish  shipsi 
captured  on  a  voyage  from  the  ports  of  Sweden  to  Amsterdam  with 
cargoes  of  pitch  and  tar,  in  which  the  question  turned  on  the  effect 
of  a  modified  permission  of  trade  with  the  common  enemy,  in  inno- 
cent articles,  on  the  part  of  an  ally  in  the  war. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Laurence  con- 
tended to  the  effect  of  the  argument  in  the  case  of  The  Eleonora 
Wilhelmina,^  that  this  was  a  shipment  of  articles  in  their  nature 
contraband ;  that  they  could  derive  no  protection  from  the  stipula- 
tions of  the  Swedish  treaty,  which  were  made  with  reference  only  to 
the  situation  of  one  party  being  neutral ;  whereas  Sweden  has  been 
in  conjunction  with  this  country  in  hostilities  against  France  and  her 
allies ;  that  an  order  of  council  had  issued  for  the  permission  of  trade 
of  Swedish  subjects,  in  innocent  articles,  which  must  be  the  rule  for 
the  court,  and  cannot  be  considered  to  extend  to  articles  of  this 
nature ;  that  this  ttiipment  being  stripped  of  all  protection,  either 
firom  the  treaty,  or  the  recent  order  of  council,  must  fall  back  into  its 
natural  contraband  character,  being  a  shipment  of  naval  stores  going 
to  a  port  of  military  equipment. 

On  the  part  of  the  claimant,  Arnold  and  Robinson  contended  — 
That  the  correspondence  which  had  passed  between  the 
secretary  of  state  and  the  Swedish  *  minister  went  farther,  [  *  404  ] 
to  show  the  view  in  which  these  articles  were  considered  as 
innocent,  and  permitted  as  such,  by  the  government  of  Sweden ;  that 
they  would,  in  that  character,  be  entitled  to  the  protection  of  the 
treaty,  as  a  trade  excepted  from  hostility  by  the  special  permission  of 
the  Swedish  government ;  that  if  the  treaty  was  put  out  of  the  ques- 
tion, the  character  of  articles  of  this  description,  being  the  produce 
of  Sweden,  would  revert  to  the  state  in  which  it  had  long  stood,  pre- 


1  [For  a  list  of  treaties  of  the  United  States  respecting  contraband,  see  The  Twende 
Brodre,  4  C.  Bob.  39.] 
<  Supra,  p.  332. 
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vious  to  the  treaty,  as  a  vexata  questio  between  the  two  conntries ; 
that  if  we  adhered  to  the  interpretation  of  considering  them  as  coa-^ 
traband,  in  the  hands  of  neutral  merchants,  the  case  of  an  allied 
enemy  presents  a  favorable,  rather  than  an  unfavorable  distinction, 
inasmuch  as  it  must  stand  clear  6f  suspicion  as  to  the  intention  with 
which  the  trade  was  carried  on.  In  respect  to  neutral  merchants, 
the  penalty  of  contraband  is  applied  with  strictness  to  coun- 
teract the  wilful  adhering  to  the  enemy,  which  may  be  imputa- 
ble to  their  motives.  In  the  case  of  an  allied  enemy,  there  is  the 
strongest  guaranty  for  the  design  with  which  such  a  trade  is  per- 
mitted. It  is,  therefore,  to  be  considered  rather  as  a  misunderstand- 
ing in  the  mode  of  conducting  the  joint  operations  of  the  war,  which 
is  to  be  corrected  by  amicable  expostulation,  and  not  by  a  recourse  to 
rules  framed  for  the  correction  of  abuses  in  the  conduct  of  parties  in 
a  situation  totally  different. 

Judgment. 

Sir  W.  Scott.  This  is  the  case  of  a  ship  and  cargo  of  pitch  and 
tar,  going  from  Gottenburg  to  Amsterdam,  on  which  several 
[  •  405  ]  questions  arise,  first,  as  *  to  the  liberty  of  carrying  such  car- 
goes under  the  present  situation  of  this  country  and  Sweden ; 
and  secondly,  whether  there  is  any  thing  of  a  special  nature  to  vary 
the  general  rule  which  would  be  otherwise  applicable  to  the  case. 
The  right  of  carrying  pitch  and  tar  has  long  been  a  subject  of  much 
contention,  this  country  contending  that  they  were  to  be  considered 
as  contraband,  Sweden,  on  the  contrary,  maintaining,  that  they  were 
not  contraband  when  they  were  the  produce  of  the  exporting  country. 
After  long  and  passionate  discussion  on  this  subject,  which  has 
irritated  the  feelings  of  the  two  countries  for  two  centuries,  a  sort  of 
compromise  was  at  length  a;dopted,  and  the  late  treaty  was  formed 
as  a  kind  of  middle  term,  in  which  both  parties  abated  something  of 
their  original  pretensions.  It  was  agreed  that  these  articles  should 
be  considered  not  as  absolutely  contraband,  nor  yet  as  entirely  free 
and  innocent,  but  as  liable  to  this  exercise  of  the  right  of  war,  "  that 
they  should  be  subject  to  seizure  for  preemption."  This  was  the 
substance  of  the  treaty  that  was  formed  for  the  regulation  of  the 
trade  of  Sweden,  when  that  country  was  at  peace,  and  in  a  state  of 
neutrality  towards  each  of  the  belligerent  powers. 

That,  however,  is  not  the  present  situation  of  the  two  countries, 
since  Sweden  has  long  been  engaged  with  this  country  in  hostility 
against  a  common  enemy.  The  question,  therefore,  is  to  be  taken  up 
on  different  grounds,  as  depending  on  the  general  principles  belong- 
ing to  such   a  state  of  warlike  confederacy,  on  what  has  passed 
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between  the  two  courts  immediately  applicable  to  this  subject,  and 
.  on  the  public  orders  which  have  issued  for  the  regulation  of  trade.  It 
is  well  known  that  a  declaration  of  hostility  naturally  carries  with  it 
an  interdiction  of  all  commercial  intercourse ;  it  leaves  the 
•  belligerent  countries  in  a  state  that  is  inconsistent  with  the  [  *  406  ] 
relations  of  commerce.  This  is  the  natural  result  of  a  state 
of  war,  and  it  is  by  no  means  necessary  that  there  should  be  a  spe- 
cial interdiction  of  commerce  to  produce  this  effect  At  the  same 
time,  it  has  happened,  since  the  world  has  grown  more  commercial, 
that  a  practice  has  crept  in  of  admitting  particular  relaxations ;  and 
if  one  state  only  is  at  war,  no  injury  is  committed  to  any  other  state. 
It  is  of  no  importance  to  other  nations  how  much  a  single  belligerent 
chooses  to  weaken  and  dilute  his  own  rights.  But  it  is  otherwise 
when  allied  nations  are  pursuing  a  common  cause  against  a  common 
enemy.  Between  them,  it  must  be  taken  as  an  implied,  if  not  an 
express  contract,  that  one  state  shall  not  do  any  thing  to  defeat  the 
general  object  If  one  state  admits  its  subjects  to  carry  on  an  unin- 
terrupted trade  with  the  enemy,  the  consequence  may  be  that  it  will 
supply  that  aid  and  comfort  to  the  enemy  —  especially  if  it  is  an 
enemy  depending,  like  Holland,  very  materially  on  the  resources  of 
foreign  commerce  —  which  may  be  very  injurious  to  the  prosecution 
of  the  common  cause,  and  the  interests  of  its  ally.  It  should  seem 
that  it  is  not  enough,  therefore,  to  say  that  the  one  state  has  allowed 
this  practice  to  its  own  subjects;  it  should  appear  to  be  at  least  desir- 
able that  it  could  be  shown,  that  either  the  practice  is  of  such  a 
nature  as  can  in  no  manner  interfere  with  the  common  operations,  or 
that  it  has  the  allowance  of  the  confederate  state. 

If  Sweden  and  Holland  are  at  war,  there  is  no  occasion  for  a  spe- 
cial prohibition,  as  is  intimated  in  Mr.  Alderberg's  letter.  But  if  it  is 
taken  on  the  evidence  of  the  correspondence,  that  the  Swedish 
government  has  given  an  express  liberty  to  its  subjects  to 
freight  *  vessels  for  the  ports  of  Holland,  this  must  necessa-  [  *  407  ] 
rily  admit  of  some  limitations ;  for  can  it  be  maintained, 
under  the  latitude  of  that  expression,  that  they  might  carry  gunpow- 
der, or  any  other  article  in  a  state  of  preparation  for  the  purposes  of 
war  ?  It  is  not  enough  to  say  that  it  is  the  natural  produce  of  the 
country,  because  that  principle  must  have  its  limits  in  acknowledged 
principles  of  self-defence  on  the  part  of  the  allied  belligerent.  Sup- 
pose the  case  of  a  country  so  unfortunately  framed  by  nature  as  to 
produce  nothing  but  sulphur,  wood,  and  nitre,  or  that  iron  was  the 
only  production,  can  it  be  said  that  the  inhabitants  of  that  country 
should  be  at  liberty  to  export  their  own  manufacture  of  gunpowder 
or  cannon  to  the  ports  of  the  enemy  ?  There  must  be  some  limita- 
voL.  VI.  24 
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tion  assigned  to  pretensions  of  this  kind  Where  are  they  to  be 
found  ?  In  the  order  that  has  been  issued  by  our  own  government,^ 
reciting,  "  that  information  had  been  received  that  Sweden  allows  a 
trade  in  innocent  articles  only,"  and  confirming  the  liberty  of  trade 
to  that  extent  It  appears  from  Mr.  Canning's  letter,  that  some  dis- 
cussion had  taken  place  on  this  subject  between  the  secretary  of  state 
and  the  Swedish  minister,  in  which  a  confident  persuasion  is  expressed 
on  the  part  of  this  government  that  Sweden  could  not  mean  to  suffer 
a  supply  of  naval  stores  to  be  carried  to  the  ports  of  the  enemy. 
That  being  the  construction  which  this  government  has  put  upon  the 
permission,  it  must  be  binding  on  this  court  Permission  is  under- 
stood to  be  granted  for  innocent  articles,  but  with  an  exclusion  of 
naval  stores.  Then,  waiving  the  question  of  contraband,  it  is  suffi- 
cient to  ask  whether  the  articles  of  which  this  cargo  is  com- 
[  •  408  ]  posed  fall  under  *  the  description  of  naval  stores  ?  and  that 
is  a  question  which  answers  itself. 
It  is  said  that  the  terms  of  the  letter  seem  to  reserve  the  cohsider- 
ation  of  naval  stores  for  further  discussion,  and  the  court  is  requested 
to  suspend  its  judgment  till  that  discussion  has  taken  place.  But  it 
is  not  to  be  inferred  from  the  request  made  for  additional  security  on 
the  part  of  this  country,  that  we  should  suspend  our  own  declaration 
on  the  subject,  which  is  expressed  in  definite  terms.  Nothing  is 
reserved  as  to  the  question  whether  pitch  and  tar  are  to  be  con- 
sidered as  innocent  articles  or  not  That  is  expressly  determined 
by  the  restriction  of  naval  and  military  stores,  regarding  which  it 
cannot  admit  of  a  doubt  that  these  articles  are  to  be  included  under 
that  description.  I  am  of  opinion  that,  where  such  articles  occur, 
though  the  word  contraband  may  be  kept  out  of  sight,  the  court  is 
bound  to  consider  them  as  of  the  nature  of  contraband,  in  such  a 
sense  as  renders  it  impossible  that  they  could  be  included  under  the 
description  of  innocent  articles. 

This  IS  the  general  principle  that  I  feel  myself  bound  to  apply  to 
the  whole  class ;  and  in  no  instance  can  the  penalty  of  confiscation 
be  applied  with  more  propriety  than  in  this  first  case  which  occurs, 
in  which  the  parties  exporting  these  articles  to  the  enemy  are  British 
subjects,  domiciled  in  Sweden.  It  has  been  decided,  both  in  this 
court  and  in  the  Court  of  Appeal,  that,  though  a  British  subject,  resi- 
dent abroad,  may  engage  generally  in  trade  with  the  enemy,  he  can- 
not carry  on  such  a  trade  in  articles  of  a  contraband  nature.^ 
[  •  409  ]  The  duties  of  allegiance  travel  *  with  them,  so  as  to  restrain 


1  July  81,  1807.  «  [The  Ann,  1  Dod.  228 ;  1  Duer  on  Ins.  677,  678.] 
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them  from  supplying  articles  of  that  kind  to  the  enemy.  Thb, 
however,  I  only  mention  as  art  aggravation  of  this  particular  case. 
On  the  general  question,  I  have  no  hesitation  in  pronouncing  that 
the  pitch  and  tar  will  be  subject  to  condemnation. 

But  it  is  contended  that  the  innocent  parts  of  the  cargo,  also,  and 
the  ship  herself,  will  be  subject  to  condemnation,  on  the  known  prin- 
ciple that  the  infection  of  contraband  extends  also  to  all  interests 
included  in  the  same  claim,  on  behalf  of  the  same  proprietor.^  I 
could  assent  to  that  argument  if  the  case  stood  only  on  the  general 
law ;  but  when  I  look  to  the  order  of  government^  I  find  "  that  all 
other  goods  are  directed  to  be  restored."  So  with  regard  to  the  ship; 
it  has  been  uniformly  held,  on  geneiul  principles,  that  the  vessel 
belonging  to  the  proprietor  of  contraband  goods  is  liable  to  confisca- 
tion. But  the  order  itself,  in  directing  the  restitution  of  all  other 
goods,  implies  that  this  class  of  cases  is  not  to  be  decided  strictly  on 
the  general  principle  of  contraband.  Swedish  vessels  have  been 
allowed  to  go  to  the  ports  of  the  enemy  with  permitted  goods,  and 
this  country  has  acquiesced  in  that  indulgence.  I  shall  not,  there- 
fore, apply  the  principles  of  contraband  to  the  ship,  under  this  modi- 
fied state  of  the  general  rule. 

There  is  one  parcel  of  goods,  I  perceive,  in  which  the  bill  of  lading 
has  been  indorsed  over  to  the  consignee  in  Holland  ;  and  the  master, 
in  his  deposition,  says,  "  that  he  believes  they  would  have  become  the 
property  of  the  consignee,  on  arrival."     This,  I  conceive,  is  such  a 
transfer  of  the  property  as  will  render  those  particular  goods  liable  to 
confiscation.     The  innocent  goods,  it  appears,  were  going 
under  a  special  license,  granted  by  the  king  of  *  Holland,  to  [  *  410  ] 
Andersen  &  Co.,  at  Amsterdam,  to  import  a  certain  number 
of  cargoes  in  Swedish  ships.     This  has  so  much  the  appearance  of  a 
special  induttOj  that  it  may  not  be  without  its  consequence  in  deter- 
mining on  the  national  character  of  a  trade  so  carried  on,  even  on  the 
part  of  Swedish  subjects.     If  it  is  pressed,  I  shall  require  some  expla- 
nation to  be  given  of  the  nature  of  these  licenses,  and  of  the  manner 
ill  which  they  are  obtained  and  applied. 


^  [See  note  to  The  Staadt  Embden,  1  C.  Bob.  26,  80.] 
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The  Sansom,  Stevens,  master. 

August  12  and  17, 1807. 

SalTsgc  on  recapture  of  neutral  property,  from  the  effect  of  the  decree  of  2l8t  Xovcmber, 

1806,  giren.* 

This  was  a  case  of  an  American  ship  that  had  been  captured  on 
the  25th  of  June,  1807,  on  a  voyage  from  Amsterdam  to  Falmouth, 
by  a  Spanish  privateer,  under  the  decree  of  the  21st  November,  1806, 
against  British  commerce,  and  had,  on  the  3d  of  June  following,  been 
recaptured  afterwards,  and'brought  to  England. 

On  the  part  of  the  recaptors,  the  King^s  Advocate  and  Robinson 
contended  —  That,  on  the  same  principle  on  which  the  court  had 
decreed  salvage  in  some  late  Danish  cases,*  on  recapture 
[  •  411  ]  from  French  *  seizure,  it  would  also  give  salvage  on  recap- 
ture from  Spanish  cruisers.     That  nation  had  acted  in  con- 
cert with,  or  rather  in  obedience  to   France,  in  their  attempts  to 
enforce  the  decree  of  the  21  st  November.     It  appeared,  also,  from  a 
paper  on  board,  in  the  nature  of  a  proces  verbal  of  what  passed  at 
the  time  of  capture,  that  the  captain  of  the  Spanish  privateer  alleged 
this  particular  ground  of  capture,  and  asked  the  American  captain  if 
he  did  not  know  that  England  was  under  blockade. 

On  the  other  side,  Laurence  and  Jenner^  argued  on  the  general 
principle,  that  salvage  on  neutral  property  was  not  given,  unless  on 
very  special  grounds.  That  in  the  former  case,  it  had  been  almost 
admitted,  that  American  cases  would  form  an  exception  to  other 
cases  of  recapture  under  the  decree  of  the  21st  November,  since  it 


1  [The  War  Onskan,  2  C.  Ki>b.  299.] 

*  The  Familien  and  The  Emanuel,*  Danish  vessels,  from  Denmark  to  England ; 
also  The  Alert,t  English  ship,  from  Magadore  to  London.  Cargo  claimed  for  mer- 
chants at  Magadore,  and  restored  on  salvage.  In  the  Danish  cases,  a  certificate  from 
the  Chamber  of  Commerce  at  Copenhagen,  dated  11th  June,  1807,  was  introduced, 
stating  *<  that  official  intelligence  had  been  received,  that,  up  to  the  19th  of  Decem- 
ber last,  no  alteration  had  been  made  in  the  French  decrees  previously  issued,  respect- 
ing captures,  and  that,  therefore,  neither  the  French  privateers  nor  ships  of  war  had, 
up  to  the  above-mentioned  date,  been  authorized  to  seize  at  sea,  and  carry  into  French 
ports,  neutral  ships  sailing  from  or  to  English  ports." 

*  June  11.  t  May  18, 1807. 
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was  understood,  that  there  had  been  a  treaty  of  specific  assurance 
given  by  France,  that  American  vessels  should  not  be  molested  in 
their  course  to  England ;  that  this  was  so  generally  credited,  as  to 
have  been  made  the  basis  of  much  negotiation  in  the  settlement  of 
our  commercial  differences  with  America. 

In  reply  it  was  said  — •  That  what  had  passed  relative  to  American 
cases,  was  merely  hypothetical,  and  for  the  purpose  of  showing  that 
if  such  an  exemption  did  exist,  it  was  very  distinguishable  from  the 
privilege  claimed  for  Danish  vessels,  on  the  mere  assertion  of  the 
certificate  that  was  then  introduced.     It  was,  in  those  cases 
expressly  *  intimated  by  the  court,  that  if  such  a  privilege  was  [  *  412  ] 
claimed  under  treaty  or  agreement,  the  treaty  would  be 
expected  to  be  produced,  that  it  might  appear  to  what  extent,  and 
under  what  conditions  such  an  exception  to  the  general  operation  of 
the  decree  had  been  conceded. 

At  the  conclusion  of  the  argument  Laurence  prayed  —  That  the 
case 'might  stand  over  till  inquiry  could  be  made  of  the  American 
minister.  On  a  subsequent  day,  a  letter?  was  introduced  from  the 
minister  of  marine  to  General  Armstrong,  the  American  ambassador 
at  Paris.     The  effect  of  this  communication  was  further  argued. 

Judgment. —  18th  August. 
Sir  W.  Scott.  This  question  arises  on  the  recapture  of  an 
American  ship  and  cargo,  destined  originally  to  Falmouth,  and 
retaken  out  of  the  hands  of  a  Spanish  privateer,  which  had  made  the 
capture  on  the  grounds  of  their  liability  to  condemnation  for  trading 
to  this  country.  I  have  looked  over  the  letter  of  the  master  of  the 
privateer,  which  seems  to  have  been  written  with  a  view  of  giving  a 
representation  of  his  proceedings  to  his  owners.  *As  far  as  I  can  col- 
lect of  this  person's  character  from  that  letter,  he  appears  to  be  a  man 
rather  of  superior  education  in  his  class  of  life ;  and  it  is  perfectly 
clear  that,  in  the  mind  of  this  person,  on  their  arrival  in  Spain,  nothing 
more  would  be  necessary  than  the  mere  formality  of  a  legal  proceed- 
ing, to  obtain  condemnation  as  prize  to  the  captors.  It  appears  also 
by  a  proces  verbal^  which  was  drawn  up,  reciting  the  particulars  of 
the  seizure,  that  the  question  was  put  to  the  American  master, 
"  whether  he  knew  of  the  decree  of  the  blockade  of  Eng- 
land?" to  which  he  answered  that  he  did;  and  it  is  *  then  [  •413  ] 


A  17th  August,  See  Appendix,  No.  1. 
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added,  "  agreeable  to  the  declaration  of  our  sovereign,"  the  Spanish 
captor  took  possession  of  the  prize. 

This  vessel  has  been  recaptured,  and  the  question  before  me  is, 
whether  the  recaptors  are  entitled  to  any  salvage.  It  is  unnecessary 
to  repeat  that  the  general  practice  of  this  court  is  not  to  decree  sal- 
vage on  neutral  ships  recaptured,  upon  the  presumption  that  no  peril 
had  been  incurred,  but  that,  on  being  carried  into  the  courts  of  the 
original  captor,  they  would  have  been  restored.  This  is  a  presump- 
tion which  is  to  be  entertained  in  favor  of  every  state,  which  has  not 
sullied  its  character  by  a  gross  violation  of  the  law  of  nations.  But 
the  contrary  presumption  takes  place  if  states  hold  out  decrees  of  con- 
demnation, however  unjust,  and  decrees  on  which  the  tribunals  of 
the  country  are  enjoined  to  act,  and  of  which  there  is  every  reason  to 
suppose  that  they  will  be  carried  into  execution.  The  reasoning  on 
which  the  general  rule  had  been  founded  is  then  done  away ;  the 
peril  is  obvious,  and  the  case  becomes  simply  that  of  meritorious 
rescue  from  the  danger  of  condemnation. 

Of  this  nature  was  the  decree  of  the  French  government,  which 
was  issued  on  the  21st  of  November,  to  the  no  small  surprise  of 
this  nation,  and  of  all  European  states.  The  protocol  recites  the 
grievances,  the  commission  of  which  is  imputed  to  this  country ;  and 
declares,  "  that  every  person  or  country  that  carries  on  commerce  with 
England,  and  thereby  favors  her  trade,  becomes  an  accomplice."  It 
seems  quite  extravagant  to  say,  that  this  was  intended  pnly  to  prohi- 
bit the  direct  trade  between  England  and  France.  It  is  likewise 
inconsistent  with  the  terms  of  the  declaration. to  suppose  that  it  wtw 
meant  to  be  restricted  to  the  continent  of  Europe  only.  The  manner 
in  which  the  word  continent  is  used,  shows  that  it  was 
[  •  414  ]  •  intended  to  apply  to  neutrals  of  all  descriptions,  and  of  all 
countries.  The  protocol  then  declares  "that  France  has 
resolved  to  direct  against  England  the  same  regulations  which  Eng- 
lana  has  established;  and  that  the  following  decree  shall  be  taken  as 
a  fundamental  law  of  the  empire."  Language  cannot  convey  a  more 
solemn  denunciation;  and  it  is  what  France  is  pledged  to  act  upon, 
<<  till  England  shall  be  convinced  that  the  rights  of  war  are  the  same 
on  land  as  on  sea ;  that  it  does  not  extend  to  private  property ;  and 
that  the  law  of  blockade  is  to  be  applied  only  to  places  actually 
invested."  Till  this  pretended  reformation  takes  place,  these  regula- 
tions are  to  be  considered  as  the  fundamental  law  of  the  empire. 
And  what  is  the  first  of  these  regulations?  —  "that  the  British  Isles 
shall  be  placed  in  a  state  of  blockade." 

Connecting  this  with  what  goes  before,  and  with  what  follows, 
"  that  all  trade  and  all  correspondence  with  the  British  Isles  is  pro- 
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hibited,''  is  it  possible  to  maintain  seriously  that  nothing  more  is 
meant  than  the  prohibition  of  trade  between  England  and  France  ? 
Whoever  heard  of  such  a  blockade,  or  of  such  a  prohibition  being 
so  described,  or  denominated  ?  Such  a  prohibition  as  that  is  no  more 
than  the  common  effect  of  war;  for  it  is  not  the  practice  of  countriesr 
that  are  at  war,  to  permit  even  neutral  ships  to  dear  out  for  the  ports 
of  each  other.  The  intercourse  is  carried  on  in  a  dissembled  manner 
by  clearances  that  purport  the  destination  to  be  to  other  countries. 
If  we  consider  also  that  it  is  expressly  opposed  to  British  blockade, 
and  that  thynenace  is  to  retaliate  the  "  same  restraint,"  it  is  perfectly 
clear  that  the  only  intelligible  meaning  is  that  which  the  Spanish  pri- 
vateer put  upon  it,  and  which  every  man  of  reflection  must  put  upon 
it,  that  it  was  meant  to  impose  a  general  blockade,  properly 
so  called.  That  the  enemy  will  *  act  upon  this  declaration  [  *  415  ] 
cannot  be  doubted,  as  well  from  the  solemnity  with  which  it 
is  denounced,  as  from  the  purpose  avowed,  and  the  precise  manner  in 
which  it  is  drawn  up. 

lu;  arguing  the  Danish  cases,  it  was  contended  that  the  decree  of 
the  21st  of  November  was  not  designed  to  be  enforced  against  the 
Danes ;  and  when  you  retake  an  Amqfican,  it  is  said,  that  it  is  not 
meant  to  operate  against  Americans.  Nothing  surely  can  be  more 
sweeping  than  the  general  clause,,  which  the  French  government 
pledges  itself  to  enforce  against  the  commerce  of  the  British  ports, 
till  a  particular  object  is  obtained.  It  is  said  that  no  particular 
instructions  have  been  given  to  privateers.  None  are  necessary. 
The  decree  itself  is  the  strongest  instruction  that  could  be  given.  It 
is  declared  to  be  imperative  on  the  tribunals  of  France,  and  that  is 
sufficient.  What  the  exact  terms  of  the  Spanish  decree  are,  we  are 
not  informed ;  but  they  are,  we  may  suppose,  coextensive  with  the 
former,  and  framed  on  th^  same  principles,  and  with  the  design  of 
producing  the  same  effect  There  can  be  as  little  doubt  that  it  is  to 
be  acted  upon.  The  captain  of  the  Spanish  cruiser  seems  to  have 
entertained  no  doubt  as  to  that  consequence,  but  declares,  and  I 
think  very  reasonably,  his  conviction,  that  he  should  obtain  immediate 
condemnation,  and  upon  these  precise  grounds. 

It  is  impossible  to  deny,  then,  that  a  service  has,  primd  fade^  been 
rendered  to  this  property,  by  rescuing  it  from  the  operation  of  an 
intention  so  publicly  and  solemnly  announced  ?  But  in  the  Danish 
cases  it  was  said  that  it  was  not  so ;  and  the  certificate  of  the  College 
of  Commerce,  in  Denmark,  was  exhibited,  asserting  "  that  the  decree 
had  no  operation  against  Danish  ships,  and  that  the  College  of  Com- 
merce had  received  positive  intelligence  that  the  French 
cruisers  had,  *  up  to  the  19th  December,  received  no  instruc-  [  *  416  J 
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tions,  pursuant  to  the  decree  of  the  21st  of  November,  to  capture 
Danish  ships  bound  to  British  ports."  It  was  answered  at  that  time, 
that  the  decree  itself  is  a  sufficient  instruction,  and  that  no  other  was 
necessary ;  and  the  objection  was  overruled.  Here  more  papers  are 
introduced,  and  before  I  observe  upon  them,  I  may  premise,  that  to 
alter  the  view  which  the  court  has  already  taken  of  this  question,  they 
must  contain  evidence  of  one  of  these  two  descriptions.  Either  that 
there  has  been  some  special  exemption  in  favor  of  American  vessels,  or 
that  some  more  correct  information  has  been  obtained  of  a  general 
nature,  which  was  not  produced  in  the  Danish  cases,  ^ut  which,  if 
produced  would  have  protected  those  cases  also. 

That  there  is  any  thing  of  a  special  nature,  in  the  form  of  a  treaty 
upon  this  subject,  controlling  the  execution  of  the  decree  in  favor  of 
America,  is  not  asserted.  If  there  was  any  such,  it  might  become  a 
grave  question,  how  far  this  country  could  be  expected  to  follow  the 
capricious  and  fanciful  modifications  of  this  violent  decree  ?  I  am  not 
prepared  to  say  hastily  what  would  be  the  result  of  an  inquiry  respect- 
ing such  a  partial  exception,  if  it  was  shown  to  exist,  on  the  authority 
even  of  a  treaty,  or  public  declaration.  It  is  easy  to  see  what  its 
effects  might  be  on  this  counti^.  Out  of  a  general  menace  against 
the  commerce  of  this  country,  special  boons  and  favors  might  be 
carved,  to  be  distributed  to  other  countries  at  its  expense,  and  for 
which  perhaps  the  enemy  might  have  contracted  for  some  further 
benefit,  in  the  attainment  of  some  other  object  of  his  enmity  towards 
Great  Britain.  It  might  be  the  only  means  of  carrying  such  a  mea- 
sure into  any  effect  by  disarming  the  opposition  of  the  more 
[  •  417  ]  powerful  neutral  states  in  consequence  of  these  *  favorable 
exemptions.  This  is  a  consequence,  as  every  one  must  see, 
that  is  not  to  be  rashly  conceded,  nor  without  great  deliberation, 
by  a  tribunal  which  has  to  judge  fairly  and  impartially,  on  the 
rights  of  neutrals,  and  on  the  rights  of  the  belligerent,  under  whose 
authority  it  immediately  sits. 

The  papers  which  have  been  brought  in  contain  something  of  a 
communication  from  the  ministsr  of  the  French  marine  ^  to  the 
American  minister  in  France,  in  answer  to  some  questions  proposed 
by  him.  It  would  have  been  a  satisfaction  to  the  court  to  have  seen 
those  questions,  but  I  am  informed  that  they  cannot  be  produced,  as 
Mr.  Munroe  is  not  in  possession  of  them. 

This  court  is,  I  trust,  on  no  occasion  disposed  to  violate  the  respect 
due  to  the  productions  of  public  ministers  of  any  country.     But  of 


^  The  letter  is  inserted  in  the  Appendix,  ISlo.  L 
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this  letter  I  must  say,  that  it  is  as  flimsy  a  piece  of  French  manufac- 
tm-e  as  ever  was  produced.  It  is  stamped  with  sophistry  in  every 
part ;  and  it  appears  to  have  proceeded  from  a  person  who  doubted 
his  own  authority  to  enter  into  any  explanation  on  the  subject  It 
comes  from  the  minister  of  the  marine,  who,  I  conceive,  is  an  officer 
corresponding  in  general  respects  with  the  persons  in  the  executive 
admiralty  department  of  this  country.  He  himself,  in  one  place, 
declares  that  it  is  a  question  which  should  properly  be  referred  to  the 
minister  of  foreign  relations.  It  is,  in  its  terms,  not  more  than  an 
opinion,  "je  penscy^^  not  in  the  form  of  a  public  authoritative  declara- 
tion, and  it  disavows  all  pretensions  to  any  such  character. 

As  to  the  substance,  let  us  see  how  correctly  this  gentleman's 
opinions,  such  as  they  are,  are  formed.     He  says,  "  I  am  not  aware 
that  the  decree  has  altered  the  law  as  to  the  trade  of  neutral 
nations."    What  reverence  is  to  *  be  paid  to  such  an  opinion  [  *  418  ] 
as  this  ?    That  no  modification  or  restriction  of  trade  what- 
ever was  introduced  by  this  decree  !     That  a  person,  who  had  ever 
heard  of  this  decree,  could  hazard  such  an  assertion  to  the  considera- 
tion of  a  grave  and  intelligent  man,  in  the  situation  of  the  gentleman 
to  whom  it  was  addressed,  argues  little  but  an  extraordinary  courage 
in  the  writer  of  the  letter  which  contains  it. 

The  second  position  advanced  is,  "that  the  decree  does  not 
authorize  any  condemnation  to  the  captors."  What  alteration  does 
that  make,  or  what  ground  of  alleviation  or  comfort  is  it  to  the  neu- 
tral merchant,  whether  his  property  is  condemned  to  the  captor  or  to 
the  state  ?  A  reference  is  then  made  to  that  article  of  the  decree 
which  directs  that  foreign  ships,  coming  from  English  ports,  should 
not  be  permitted  to  enter  the  ports  of  France ;  and  this  is  asserted  to 
be  inconsistent  with  the  notion  that  they  would  be  subject  to  con- 
denmation.  To  this  I  can  only  say,  that  whether  it  is  consistent  or 
inconsistent,  would,  perhaps,  not  be  very  material  in  the  execution  of 
that  decree.  It  might  be  meant  only  as  an  additional  protection  to 
the  enforcement  of  the  decree,  in  the  case  of  ships  coming  under 
ignorance  of  the  decree.  That  is  the  only  interpretation  that  can  be 
given  to  it,  that  renders  it  at  all  consbtent  with  the  other  articles  of 
the  decree,  and,  therefore,  is  the  interpretation,  which,  by  all  reasona^ 
ble  rules  of  construction,  ought  to  be  applied  to  it  Perhaps  it  is  a 
convenient  clause,  to  be  used,  or  not  used,  at  pleasure.  The  letter 
concludes  with  an  intimation  "  that  General  Armstrong  should  apply 
to  the  minister  of  foreign  relations,"  which  is,  in  fact,  the  only 
intelligible  part  of  the  whole  letter.  It  is  quite  impossible  that  the 
court  can  pay  any  attention  to  such  an  opinion,  which  is  in  direct 
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repugnance  to  the  text  on  which  it  comments,  and  which 
[  •  419  ]  professes  to  carry  no  authority  with  "it    There  are  two  or 

three  other  papers  on  which  some  observations  have  been 
made.  The  first  is  the  letter  of  Greneral  Armstrong  to  Mr.  Munroe, 
in  which  he  says,  that  his  understanding  of  the  effect  of  the  decree  is 
not  well  founded ;  that  there  were  only  two  or  three  cases  known  to 
him,  in  which  restitution  had  been  obtained  on  his  application.  But 
no  particulars  are  stated ;  whether  they  were  cases  under  this  decree  or 
not  does  not  appear.  With  all  the  respect  that  I  feel  for  the  declara- 
tions of  the  minister  of  a  foreign  government,  I  cannot  take  this 
intimation  of  some  cases  that  had  occurred,  as  a  proof  of  a  general 
practical  deviation  from  the  letter  of  this  decree.  The  French  govern- 
ment has,  at  all  times,  been  in  the  habit  of  making  occasional  devia- 
tions from  the  general  rules  of  their  Prize  Code,  though  these  general 
rules  compose  their  standing  law.  Another  paper  which  has  been 
introduced  this  morning,  is  an  affidavit  of  a  gentleman,  reciting  the 
case  of  a  vessel  which  had  been  captured  and  carried  into  Spain, 
where  the  judge  of  the  Prize  Court  is  reported  to  have  said,  that 
<^  he  could  not  see  any  ground  of  seizure."  I  think  that  gentleman 
must  have  labored  under  a  very  considerable  infirmity  of  sight,  having 
this  decree  before  him,  if  indeed  he  could  in  reality  be  blind  to  the 
effect  of  it  When  the  whole  is  shown,  what  is  there  that  the  court 
can  admit  as  distinguishing  this  case  from  the  Danbh  cases,  which 
have  been  already  determined  ?  With  every  disposition  to  protect 
persons,  as  much  as  possible,  from  suffering  from  the  consequences  of 
French  violence,  I  can  see  nothing.  The  decree  is  general,  announced 
in  the  most  solemn  manner,  and  in  terms  imperative  upon  all  minis* 
ters  and  courts  of  justice  in  France.  It  must  be  taken  to  be  that  on 
which  that  government  means  to  act,  for  such  is  the  interpretation  to 

be  put  upon  every  public  declaration  of  a  state,  as  to  its 
[  •  420  ]  future  intended  *  conduct,  even  if  announced  with  much 

less  striking  appearances  of  fixed  determination.  It  would 
be  strange,  indeed,  if  the  French  government  could  be  allowed  to 
take  the  benefit  of  such  captures,  and  then,  in  cases  of  recapture,  to 
encourage  the  neutral  claimant  to  come  here  and  say  that  no  such 
thing  was  meant  by  the  decree.  I  am  of  opinion  that  this  case 
stands,  without  any  thing  that  can  enable  me  to  distinguish  it  from 
the  other  cases  already  decided,  and  that  I  am  bound  to  pronounce 
salvage  to  be  due. 
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The  Friendship,  CoUard,  master. 

Augnflt  19,  1807. 

Unneutral  conduct.    Ship  engaged  as  a  transport  in  the  military  service  of  the  enemy. 

Condemned.! 

This  was  a  case  of  an  American  ship,  bound  on  a  voyage  from 
Baltimore  and  Annapolis  to  Bordeaux,  with  30  tons  of  fustic,  and 
4,414  hogsheads  staves,  and  90  passengers,  being  French  mariners, 
shipped  under  the  direction  of  the  French  minister  in  America.  The 
ship  was  claimed  for  a  Mr.  Guestier,  a  Frenchman  by  birth,  but  a 
subject  of  the  United  States. 

On  the  part  of  the  captors,  Arnold  and  Robinson  contended  — 
That  this  was  the  case  of  a  vessel  let  out  for  the  purpose  of  being 
made  the  vehicle  of  transporting  persons  in  the  military  service  of 
the  enemy,  under  the  interference  and  direction  of  the  public  officer 
of  the  French  government;  that  it  was,  therefore,  to  be  considered 
as  liable  to  condemnation,  in  the  character  of  an  enemy's  transport, 
agreeable  to  what  had  been  before  laid  down  by  the  court  in  the  case 
of  The  Caroline,  Nordquist,  4  Adm.  Rep.  p.  256.2 

On  the  part  of  the  claimant,  Laurence  and  Swabey  con;  [  *  421  ] 
tended  —  That  it  did  not,  in  its  circumstances,  amount  to  a 
case  of  that  description ;  that  the  opinion  which  fell  from  the  court,  in 
The  Caroline,  was  no  more  than  a  dictum  on  some  extrinsic  circum- 


»  [The  Orozembo,  6  C.  Rob.  430.] 

s  The  act  of  carrying  the  soldiers  of  the  enemy  has  been  in  former  wars  assimi- 
lated to  contraband,  by  public  proclamation  and  instructions,  and  has  been  declared  to 
render  the  ship  liable  to  condenmation.  The  declaration  of  war,  25th  March,  1744, 
concludes  with  the  following  clause : 

"And  we  do  hereby  command  our  own  subjects,  and  advertise  all  other  persons  of 
what  nation  soever,  not  to  transport  or  carry  any  soldiers,  arms,  powder,  ammunition, 
or  other  contraband  goods,  to  any  of  their  territories,  lands,  plantations,  or  countries  of 
the  said  French  king,  declaring,  that  whatsoever  ship  or  vessel  shall  be  met  withal 
transporting  or  canying  any  soldiers,  arms,  powder,  ammunition,  or  other  contraband 
goods,  to  any  of  the  territories,  lands,  plantations,  or  countries  of  the  said  French  king, 
the  same  being  taken  shall  be  condemned  as  good  and  lawful  prize." 

The  same  declaration  is  also  inserted  in  the  second  article  of  the  instruction  to 
cruisers  of  the  same  date ;  also  in  the  second  article  of  the  instructions  in  the  war  with 
Spain,  20th  Dec.  1718. 
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stances,  which  had  been  brought  into  discussion,  but  upon  which  the 
case  did  not  depend ;  that  the  facts  of  that  case  were,  besides,  much 
stronger  than  the  present ;  that  was  the  case  of  a  vessel  fitted  out  to 
carry  a  troop  of  cavahry  of  the  enemy,  and  to  form  a  part  of  a  great 
military  expedition.  No  case  had  been  mentioned  in  which  a  sen- 
tence of  condemnation  had  passed  on  facts  similar  to  the  present. 
On  the  contrary,  there  had  been  a  case  before  the  Lords,  in  which 
some  French  soldiers  appeared  to  have  been  going  on  their  passage 
to  Philadelphia,  but  in  that  case  no  penalty  was  held  to  attach  on 
the  vessel  on  that  account  There  was  nothing  in  the  particular 
manner  in  which  this  vessel  was  chartered,  that  denoted  her  to  be  of 
the  character  of  a  transport.  She  was  going  for  purposes  of  com- 
merce, and  with  these  persons  on  board  as  passengers,  some  of  whom 

were  described  as  invalids.  It  did  not  appear  that  they 
[  •  422  ]  were  *  associated  together  as  the  crew  of  any  particular 

vessel ;  or  that  they  were  going  to  be  continued  in  their 
military  character,  much  less  in  any  military  expedition  against  their 
country ;  they  were  merely  individuals  returning  to  their  own  country 
where  they  would  be  less  formidable  than  in  foreign  service. 

In  reply  it  was  said,  that  no  precise  circumstances  were  necessary 
to  constitute  the  transport  character;  that  the  main  circumstance 
must  always  be,  whether  the  vessel  was  let  out  for  the  military  pur- 
poses of  the  enemy ;  if  that  fact  appeared,  it  was  immaterial  whether 
the  voyage  was  out  or  home,  since  the  main  consideration  would  be, 
that  they  were  going  at  the  disposal  of  the  enemy,  to  the  place  to 
which  it  was  most  convenient  to  the  purposes  of  the  enemy  that  they 
should  be  conveyed. 

Judgment  —  August  20. 
Sir  W.  Scott.  This  is  an  American  ship,  with  a  few  goods  of 
small  bulk  and  little  value,  —  about  thirty  tons  of  fustic,  and  some 
staves,  which  are  frequently  taken  as  dunnage,  or  ballast,  but  very 
seldom  as  a  principal  cargo.  But  there  is  a  cargo  on  board  of  a 
different  kind, — ninety  passengers,  one  American,  five  French  mer- 
chants, and  the  rest  French  military  officers  and  mariners.  It  has 
been  objected  that  the  seventh  interrogatory  must  have  been  impro- 
perly addressed  to  the  witnesses,  since  it  has  extracted  an  answer 
from  the  master,  which  could  not  have  been  suggested  by  the  inter- 
rogatory addressed  in  its  usual  and  proper  form.  The  master  says, 
"  that  the  vessel  was  not  a  French  transport ;  that  there  were  aboat 
ninety  passengers  on  board ;  but  who  paid  for  their  passage  he  does 
not  know;  that  the  provisions  were    supplied  by  the  owner  of 


Digitized  by 


Google 


HIGH    COURT  OF  ADMIRALTY.  423 

The  Friendship.    6  C.  Bob. 

the  •  ship."  These  are  facts  which  do  not  naturally  arise  [  •423  ] 
out  of  the  interrogatory,  and  so  far  the  question  must  have 
been  irregular.  But  the  answer  is  not  of  a  nature  that  raises  any 
imputation  of  improper  deviation  from  duty  on  the  part  of  the  com- 
missioners ;  because,  if  the  question  had  not  been  put  to  the  witnesses 
by  them,  it  is  one  which  I  should  certainly  have  thought  it  necessary 
to  address  to  them.'  How  persons,  appearing  like  those  on  board,  in 
a  military  character,  were  taken  on  board  as  passengers,  how  their 
provisions  were  supplied,  are  questions  of  fact  very  proper  to  be 
answered.  Notwithstanding  there  may  have  been  some  little  irregu- 
larity in  the  form  in  which  the  interrogatories  have  been  put,  with 
reference  to  which  the  answer  has  been  giyen,  that  the  ship  was  not 
a  French  transport,  it  will  not  be  necessary  to  delay  the  cause,  for 
the  purpose  of  having  them  put  again  under  the  authority  of  the 
court  That  is  a  point  which  the  court  has  to  determine,  on  a  view 
of  all  the  evidence,  and  which  cannot  be  taken  either  way  merely  on 
the  master's  representation.  The  master  knows  little,  and  with 
respect  to  what  he  has  to  disclose,  the  court  may  very  safely  proceed 
on  his  deposition  in  the  present  form. 

The  instructions  of  the  owner  are  produced,  directing  the  master 
"  to  go  to  Annapolis,  there  to  take  as  many  passengers  as  you  can ; " 
as  if  they  were  to  be  picked  up  accidentally,  and  without  previous 
contract  They  then  go  on  in  these  terms :  "  You  must  go  to  Bor- 
deaux, and  deliver  the  fustic ;  you  will  endeavor  to  preserve  a  good 
understanding  between  the  passengers  and  the  crew,  and  see  that 
they  have  their  due  allowance,  according  to  the  instructions  which 
will  be  communicated  to  you."  "  In  case  of  British  capture 
(an  event  which  seems  very  reasonably  to  *  have  been  ap-  [  *  424  ] 
prehended),  or  being  carried  into  a  British  port,  you  will 
apply  to,"  &C.  It  is  evident  from  these  papers,  and  from  other  cir- 
cumstances, that  there  must  have  been  a  formal  contract  between  the 
owner  and  the  person  who  was  to  pay  the  passage-money  for  these 
mariners.  No  such  instrument  is  produced,  and  on  inquiring  for  it,  I 
am  told  that  it  is  not  in  this  country.  I  am  therefore  left  in  the  dark, 
as  to  the  terms  of  the  contracting  parties,  and  I  am  to  determine  from 
other  parts  of  the  case  what  the  character  of  this  vessel  is,  whether 
she  is  to  be  considered  as  a  neutral  vessel  carrying  on  an  innoxious 
commerce,  or  as  a  transport  vessel  engaged  in  the  immediate  military 
service  of  the  enemy. 

In  order  to  determine  how  far  the  vessel  was  engaged  in  a  com- 
mercial employment,  I  have  little  more  to  do  than  to  look  at  the 
tiature  of  this  part,  or  parcel  of  the  cargo,  which  she  carries,  for  so  it 
is  called  by  the  mate,  and  also  by  the  master.     So  little  however  do 
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the  French  officers  know  of  the  lading,  that  they  depose,  "  that  there 
was  no  cargo  on  board,"  and  repeat  "  that  there  was  not  any  lading," 
over  and  over  again.  I  observe  this  also  more  particularly  with 
respect  to  the  deposition  of  one  person,  M.  Septans,  who  was  more 
immediately  concerned  in  the  transaction,  being  a  sort  of  superinten- 
dent over  the  rest.  He  says,  in  three  distinct  places,  "  that  there  was 
no  cargo  on  board."  I  am  rather  led  by  this  manner  of  deposing,  to 
conjecture  that  it  would  be  found  to  be  one  of  the  conditions  of  the 
contract  (if  it  could  be  inspected)  that  there  should  not  be  any  cargo 
taken  on  board,  but  that  the  whole  space  should  be  reserved  for  the 
accommodation  of  the  passengers ;  and  that  these  witnesses 
[  •  425  ]  speak  correctly  under  the  impression  *  of  their  understand- 
ing of  the  contract,  **  that  no  cargo  was  on  board." 
On  this  evidence  I  may,  I  think,  dispose  of  that  part  of  the  case 
which  depends  upon  character,  and  may  determine  that  the  vessel 
has  no  commercial  character  belonging  to  her,  that  can  be  said  to 
arise  out  of  the  nature  of  her  lading.  As  far  as  it  is  contended  that 
the  ship  cannot  be  considered  as  a  transport,  because  she  had  a  cargo 
on  board,  I  am  of  opinion  that  all  such  argument  is  effectually  an- 
swered, and  that  there  was,  in  the  understanding  of  the  parties,  no 
cargo  on  board ;  as  indeed  it  is  a  common  stipulation  with  transports, 
that  none  shall  be  taken.  It  is  said  that  there  is  nothing  in  the  form 
of  a  charter-party,  to  denote  the  vessel  to  have  been  a  transport, 
under  contract  witii  the  enemy^s  government  I  know  of  no  precise 
technical  definition  of  transport  vessels,  more  than  this,  that  they  are 
vessels  hired  by  the  government  to  do  such  acts  as  shall  be  imposed 
upon  them,  in  the  military  service  of  the  country.  In  this  country 
there  is  a  particular  department  of  office  called  the  Transport  Board, 
and  the  vessels  which  are  hired  by  that  board  are  distinguished  in 
common  language  by  the  name  of  transport  vessels.  Other  nations 
may  have  different  modes  of  conducting  this  service,  and  it  is  by  no 
means  essential  to  the  character  of  a  transport,  that  she  should  be 
chartered  in  any  particular  manner,  or  4n  any  particular  form  of 
words,  or  by  any  particular  department  of  the  government  In  con- 
tracts made  abroad,  more  especially,  where  the  same  opportunities 
may  not  occur,  it  would  be  still  less  to  be  expected  that  they  should 
be  confined  to  particular  forms.  If  French  vessels  are  not 
[  •  426  ]  to  be  found,  others  must  be  employed  on  their  own  *  terms. 
The  form,  therefore,  is  of  no  importance.  The  substance  of 
the  thing  is  this,  whether  they  are  vessels  hired  by  the  agents  of  the  ^ 
government,  for  the  purpose  of  conveying  soldiers  or  stores  in  the 
service  of  the  state.  That  is  the  substo.nce ;  and  it  signifies  nothing 
whether  the  men  so  conveyed  are  to  be  put  into  action  on  an  imme- 
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diate  expedition  or  not  The  mere  shifting  of  draughts  in  detach- 
ments, and  the  conveyance  of  stores  from  one  place  to  another,  is  an 
ordinary  employment  of  transport  vessels,  and  it  is  a  distinction 
totally  unimportant,  whether  this  or  that  case  may  be  connected  with 
the  immediate  active  service  of  the  enemy.  In  removing  forces  from 
distant  settlements,  there  may  be  no  intention  of  immediate  action  ; 
but  still  the  general  importance  of  having  troops  conveyed  to  places, 
where  it  is  convenient  that  they  should  be  collected,  either  for  present 
or  future  use,  is  what  constitutes  the  object  and  employment  of 
transport  vessels.  I  therefore  discard  that  distinction,  that  these 
persons  were  not  going  on  an  ynmediate  active  expedition. 

Then,  what  are  the  circumstances  that  disclose  themselves  in  this 
case  ?  If  the  contract  is  not  on  board,  but  is  industriously  concealed 
from  the  master,  who  professes  to  khow  nothing  about  it,  or  if  he 
wilfully  suppresses  the  fact,  though  it  is  in  his  knowledge,  that  will 
not  delfeat  the  courts  of  the  belligerent  of  their  right  of  putting  the 
proper  construction  on  the  act  done.  This  then  appears,  that  it  was 
a  transaction  entered  into  with  the  privity  and  consent  of  the  French 
government.  It  was  done  under  the  authority  of  what  the  French 
call  their  public  functionary,  their  minister  plenipotentiary  in 
America.  There  is  *  an  order  from  the  representative  of  the  [  *  427  ] 
French  government,  dated  May  31,  "  directing  an  officer,  by 
the  name  of  Aubrey,  in  virtue  of  the  disposition  of  the  minister  pleni- 
potentiary resident  in  the  United  States,  to  disembark  from  The 
Eole,  and  to  go  on  board  the  American  ship.  The  Union,  destined 
immediately  to  France."  There  is  also  another  paper  from  the  com- 
missary of  marine  at  St.  Domingo,  which  grants  "  permission  to  Mr. 
Septans,  late  accountable  agent  to  the  French  ship,  The  Felicite,  to 
return  to  France  in  a  neutral  vessel,  on  condition  that  he  should  pre- 
sent himself  to  the  constituted  authority  of  the  port  at  which  he 
should  land."  So  in  the  public  papers,  the  other  persons  also  are 
required  "  to  render  themselves  at  the  port  of  their  arrival  in  France 
to  the  bureau  maritime,  there  to  receive  further  orders."  There  can- 
not be  stronger  evidence  than  this,  that  these  persons  are  still  retained 
in  the  public  service.  Then  comes  the  certificate  of  the  French  con- 
sul at  Maryland,  which  orders  Mr.  Septans  to  go  on  board  as  accoun- 
table agent  in  this  ship,  to  "  preserve  the  police,"  which  is  a  strong 
term,  and  may  be  supposed  to  include  something  of  military  disci- 
pline, "  and  to  act  Xvith  the  senior  officers  among  the  passengers," 
manifestly  keeping  up  a  military  subordination,  '<  according  to  in- 
structions which  he  would  receive."  No  such  instructions  are  pro- 
duced ;  but  it  is  clear  that  some  must  have  been  delivered,  which  are 
now  withheld.     Then  comes  the  muster-roll,  which  describes  these 
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passengers  in  their  several  capacities,  as  military  and  naval  officers, 
and  mariners  of  all  classes,  being  the  relics  of  the  crews  of  two  ves- 
sels going  back  to  France,  still  preserving  their  professional  character 
and  situation,  as  part  of  the  marine  of  France,  subject  to 
[  *  428  ]  the  •  orders  of  the  marine  department  on  their  arrival,  and 
going  at  the  expense  of  the  French  government    Is  it  not 
ludicrous  then  to  speak  of  the  cargo  of  this  vessel,  as  being  any  other 
than  these  passengers  for  whom  the  ship  was  freighted  ?     I  have  no 
doubt  that,  if  the  charter-party  was  produced,  which  is  now  skulking 
in  obscurity,  it  would  appear  to  be  a  fundamental  condition  of  that 
contract,  that  no  cargo  should  be  take^  on  board. 

Under  these  circumstances,  I  am  of  opinion  that  this  vessel  is  to 
be  considered  as  a*  French  transport     It  would  be  a  very  different 
case  if  a  vessel  appeared  to  be  carrying  only  a  few  individual  inva- 
lided soldiers,  or  discharged  sailors,  taken  on  board  by  chance,  and  at 
their  own  charge.     Looking  at  the  description  given  of  the  men  on 
board,  I  am  satisfied  that  they  are  still  as  effective  members  of  the 
French  marine  as  any  can  be.    Shall  it  be  said  then  that  this  is  an  in- 
noxious trade,  or  that  it  is  an  innocent  occupation  of  the  vessel? 
What  are  arms  and  ammunition  in  comparison  with  men,  who  may 
be  going  to  be  conveyed,  perhaps,  to  renew  their  activity  on  our  own 
shores  ?     They  are  persons  in  a  military  capacity,  wHo  could  not 
have  made  their  escape  in  a  vessel  of  their  own  country.     Can  it  be 
allowed  that  neutral  vessels  shall  be  at  liberty  to  step  in  and  make 
themselves  a  vehicle  for  the  liberation  of  such  persons,  whom  the 
chance  of  war  has  made,  in  some  measure,  prisoners  in  a  distant  port 
of  their  own  colonies  in  the  West  Indies  ?     It  is  asked,  will  you  lay 
down  a  principle  that  may  be  carried  to  the  length  of  preventing  a 
military  officer,  in  the  service  of  the  enemy,  from  finding  his 
[  •  429  ]  way  home  in  a  neutral  vessel  from  *  America  to  Europe  1 
If  he  was  going  merely  as  an  ordinary  passenger,  as  other 
passengers  do,  and  at  his  own  expense,  the  question  would  present 
itself  in  a  very  different  form.      Neither  this  court,  nor  any  other 
British  tribunal,  has  ever  laid  down  the  principle  to  that  extent   This 
is  a  case  differently  composed.     It  is  the  case  of  a  vessel  letting 
herself  out  in  a  distinct  manner,  under  a  contract  with  the  enemy's 
government,  to  convey  a  number  of  persons,  described  as  being  in  tiie 
service  of  the  enemy,  with  their  military  character  travelling  with 
them,  fend  to  restore  them  to  their  own  country  ih  that  character.    I 
do  with  perfect  satisfaction  of  mind,  pronounce  this  to  be  a  case  of 
a  ship  engaged  in  a  course  of  trade  which  cannot  be  considered  to 
be  permitted  to  neutral  vessels,  and  without  hesitation  pronounce 
this  vessel  subject  to  condemnation.     The  fustic  and  staves  were 
condemned  also. 
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On  prayer  that  the  master's  adventure  might  be  restored,  the  court 
said,  "  I  shall  leave  him  to  the  mercy  of  the  captors.  He  is  a  man 
who  has  not  made  an  ingenuous  disclosure  of  the  facts  in  his  pos- 


*  The  Orozembo,  Brewster,  master.  [  •  430  ] 

September  24,  1807. 

Similar  point.    Neatral  ship,  chartered  to  carry  oat  officers  in  the  militaiy  service  of  the 
enemy.    Nomber  immaterial,  &c    Condemned. 

This  was  a  case,  of  a  description  similar  to  the  last,  of  an  Ameri- 
can vessel  that  had  been  ostensibly  chartered  by  a  merchant  at  Lis- 
bon, "  to  proceed  in  ballast  to  Macao,  and  there  to  take  a  cargo  to 
America,"  but  which  had  been  afterwards,  by  his  directions,  fitted  up 
for  the  reception  of  three  military  officers  of  distinction,  and  two  per- 
sofas  in  civil  departments  in  the  government  of  Batavia,  who  had 
come  from  Holland  to  take  their  passage  to  Batavia,  under  the 
appointment  of  the  government  of  Holland.  There  were  also  on 
board  a  lady  and  some  persons  in  the  capacity  of  servants,  making 
in  the  whole  seventeen  passengers. 

On  the  part  of  the  captors,  the  King^s  Advocate  and  Arnold  argued 
on  the  facts  disclosed  in  evidence —  That  this  vessel  was  to  be  consi- 
dered as  a  transport  in  the  service  of  the  enemy ;  that  she  was  char- 
tered unquestionably  for  the  purpose  of  carrying  out  three  military 
officers  to  the  settlement  of  Batavia,  under  the  special  appointment 
of  the  Dutch  government,  who  had  sent  these  persons  from  their  for- 
mer situations  to  Lisbon,  with  assurances  that  they  would  there  find 
a  vessel  chartered  to  carry  them  to  China,  or  rather,  as  •it  must  be 
supposed,  immediately  to  Batavia,  since  the  principal  officer,  who  had 
been  examined,  admitted  that  he  should  have  compelled  the  master 
to  proceed  to  that  place.  It  was  a  case,  therefore,  that  came 
•under  the  authority  of  The  Caroline  and  The  Friendship.  [•431  ] 
Li  principle,  it  was  precisely  a  parallel  case.  It  was  an 
engagement  to  become  the  vehicle  of  conveying  persons  in  the  mili- 
tary service  of  the  enemy,  to  the  settlement  of  the  enemy,  and  at  the 
disposition  of  the  enemy's  government  Under  this  description,  it 
would  be  immaterial  whether  the  master  was  conscious  of  the  fact  or 
not,  because  he  was  not  at  liberty  to  aver  his  ignorance,  so  as  to  dis- 
cbarge himself  or  his  vessel  from  the  consequences  of  an  illegal  trans- 
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action.  If  any  firaud  had  been  committed  against  him  or  his  owner, 
the  freighter  was  answerable  to  them.  It  was,  however,  scarcely  cre- 
dible that  the  master  conld  be  ignorant  either  of  the  nature  of  his 
engagement,  or  of  its  illegal  character,  because  there  was  reason  to 
suppose  that  the  instructions  and  charty-party,  which  were  put  on 
board  to  give  the  voyage  the  appearance  of  a  mercantile  transaction, 
were  merely  colorable,  and  fabricated  for  that  purpose. 

On  the  part  of  the  claimant,  Lawrence  and  Robinson  argued  on 
the  result  of  the  evidence,  that  there  was  nothing  to  affect  the  master 
with  a  privity  in  this  transaction ;  that  the  evidence  of  the  Dutch 
officer,  who  seemed  to  have  fairly  disclosed  the  whole  truth,  acquitted 
him  of  any  knowledge  of  the  destination  on  which  they  were  intend- 
ing to  proceed.  It  was  not  a  case,  therefore,  in  which  the  court  could 
hold  the  owner  of  the  vessel  responsible  for  the  engagements  of  any 
person  who  could  be  considered  as  the  agent  of  the  owner.    If  the 

contract  should  be  held  illegal,  under  the  construction  which 
[  •  432  ]  •  this  court,  having  a  view  of  all  the  circumstances  of  the 

case,  might  be  disposed  to  put  upon  it,  it  was  merely  the  act 
of  the  Portuguese  freighter,  which  could  not,  by  legal  consequence, 
affect  the  property  of  another  person,  not  privy  to  the  transaction.  It 
was,  besides,  an  act,  so  far,  at  least,  doubtful  in  its  nature,  that  it  was 
not  referable  to  any  class  of  cases  in  which  the  opinion  of  the  courts 
of  this  country  had  been  distinctly  declared.  As  to  the  rule  borrowed 
from  the  law  of  contraband,  that  the  master  could  not  plead  his  igno- 
rance, it  must  be  acknowledged  that  the  two  cases  stood  on  very 
different  grounds.  The  rule  of  contraband  was  of  ancient  standing, 
and  familiar  to  the  minds  of  all  men.  It  was,  besides,  founded  on 
the  general  probability  that  the  master  would  be  acquainted  with  the 
quality  of  his  cargo.  But  with  respect  to  the  secret  destination  and 
intention  of  particulcur  persons  on  board,  in  the  character  of  passen- 
gers, it  was  impossible  that  he  could  conjecture,  much  less  know,  the 
purposes  for  which  they  were  going,  beyond  what  they  might  think 
proper  to  disclose.  The  destination,  in  the  present  case,  was  from 
one  neutral  port  to  another,  and  to  one  from  which  the  opportunities 
of  reaching  Batavia  were  so  frequent  and  easy  that  there  was  no  rea- 
son to  infer,  from  the  intention  of  the  persons  themselves  to  proceed 
thither,  that  the  master  was  apprised  of  their  intention,  much  less 
that  he  had  made  himself  in  any  manner  instrumental  to  their  imme- 
diate conveyance.  In  the  late  case  of  The  Friendship,  the  court  was 
anxious  to  guard  the  principle  then  in  discussion  from  the  danger  of 
being  applied  to  ambiguous  cases.  The  transaction  in  that  case 
was  founded  on  the  act  of  the  owner  himself,  and  was  clearly  of 
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*  a  military  character.  The  contract  was  made  with  the  [  *  433  ] 
ostensible  agents  of  the  French  government.  The  number 
of  persons  carried  was  considerable,  and  in  the  known  and  obvious 
character  of  military  persons,  going  directly  to  the  enemy's  country. 
This  was  a  transaction  of  a  commercial  nature  in  its  principal  fea- 
tures. The  military  persons  were  few  in  number,  not  taJcei^  on  board 
in  their  military  character,  and  destined,  on  this  immediate  voyage,  to 
a  neutral  country. 

In  reply,  it  was  contended — That  the  number  of  the  persons  so 
conveyed  was  immaterial ;  that  the  principle  could  not  be  linaited  or 
restrained  by  any  such  considerations.  The  conveyance  of  a  very 
small  number  of  superior  officers,  to  direct  the  operations  of  the 
enemy,  might  be  of  more  importance  than  the  conveyance  of  a  much 
larger  number  of  persons  in  subordinate  situations. 

Judgment. 
Sir  W.  Scott.  This  is  the  case  of  an  admitted  American  vessel ; 
but  the  title  to  restitution  is  impugned,  on  the  ground  of  its  having 
been  employed,  at  the  time  of  the  capture,  in  the  service  of  the 
enemy,  in  transporting  military  persons,  first  to  Macao,  and  ulti- 
mately to  Batavia.  That  a  vessel  hired  by  the  enemy,  for  the  con- 
veyance of  military  persons,  is  to  be  considered  as  a  transport  subject 
to  condemnation,  has  been,  in  a  recent  case,  held  by  this  court,  and 
on  other  occasions.  What  is  the  number  of  military  persons  that 
shall  constitute  such  a  case,  it  may  be  difficult  to  define.  In 
the  former  case  there  were  *  many,  in  the  present  there  [  *  434  ] 
are  much  fewer  in  number ;  but  I  accede  to  what  has  been 
observed  in  argument,  that  number  alone  is  an  insignificant  circum- 
stance in  the  considerations  on  which  the  principle  of  law  on  this 
subject  is  built ;  since  fewer  persons,  of  high  quality  and  character, 
may  be  of  more  importance  than  a  much  greater  number  of  persons 
of  lower  condition.  To  send  out  one  veteran  general  of  France,  to 
take  the  command  of  the  forces  at  Batavia,  might  be  a  much  more 
noxious  act  than  the  conveyance  of  a  whole  regiment  The  conse- 
quences of  such  assistance  are  greater ;  and,  therefore,  it  is  what  the 
belligerent  has  a  stronger  right  to  prevent  and  punish.  In  this 
instance,  the  military  persons  are  three ;  and  there  are,  besides,  two 
other  persons,  who  were  going  to  be  employed  in  civil  capacities  in 
the  government  of  Batavia.  Whether  the  principle  would  apply  to 
them  alone,  I  do  not  feel  it  necessary  to  determine.  I  am  not  aware 
of  any  case  in  which  that  question  has  been  agitated ;  but  it  appears 
to  me,  on  principle,  to  be  but  reasonable  that,  whenever  it  is  of  suffi- 
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cient  importance  to  that  enemy  that  such  persons  should  be  sent  oat 
on  the  public  service,  at  the  public  expense,  it  should  afTord  equal 
ground  of  forfeiture  against  the  vessel,  that  may  be  let  out  for  a  pur- 
pose so  intimately  connected  with  the  hostile  operations. 

It  has  been  argued  that  the  master  was  ignorant  of  the  character 
of  the  service  on  which  he  was  engaged,  and  that,  in  order  to  support 
the  penalty,  it  would  be  necessary  that  there  should  be  some  proof  of 
delinquency  in  him,  or  his  owner.  But  I  conceive  that  is  not  neces- 
sary. It  will  be  sufficient  if  there  is  an-  injury  arising  to  the  bellige- 
rent from  the  employment  in  which  the  vessel  is  found.     In  the  case 

of  the  Swedish  vessel,^  there  was  no  mens  rea  in  the  owner, 
[  *  435  ]  •  or  in  any  other  person  acting  under  his  authority.     The 

master  was  an  involuntary  agent,  acting  under  compulsion 
put  upon  him  by  the  officers  of  the  French  government,  and,  so  far 
as  intention  alone  is  considered,  perfectly  innocent.  In  the  same 
manner,  in  cases  of  bond  fide  ignorance,  there  may  be  no  actual 
delinquency,  but  if  the  service  is  injurious,  that  will  be  sufficient  to 
give  the  belligerent  a  right  to  prevent  the  thing  from  being  done,  or, 
at  least,  repeated,  by  enforcing  the  penalty  of  confiscation.  K  impo- 
sition has  been  practised,  it  operates  as  force ;  and  if  redress,  in  the 
way  of  indemnification,  is  to  be  sought  against  any  person,  it  must 
be  against  those  who  have,  by  means  either  of  compulsion  or  deceit, 
exposed  the  property  to  danger.  If,  therefore,  it  was  the  most  inno- 
cent case  on  the  part  of  the  master,  if  there  was  nothing  whatever  to 
affect  him  with  privity,  the  whole  amount  of  this  argument  would  be 
that  he  must  seek  his  redress  against  the  freighter ;  otherwise  such 
opportunities  of  conveyance  would  be  constantly  used,  and  it  would 
be  almost  impossible,  in  the  greater  number  of  cases,  to  prove  the 
knowledge  and  privity  of  the  immediate  offender. 

It  has  been  argued  throughout,  as  if  the  ignorance  of  the  master  alone 
would  be  sufficient  to  exempt  the  property  of  the  owner  from  confis- 
cation. But  may  there  not  be  other  persons,  besides  the  master, 
whose  knowledge  and  privity  would  carry  with  it  the  same  conse- 
quences ?  Suppose  the  owner  himself  had  knowledge  of  the  engage- 
ment, would  not  that  produce  the  mens  rea^  if  such  a  thing  is  neces- 
sary ?  or  if  those  who  had  been  employed  to  act  for  the  owner,  had 
thought  fit  to  engage  the  ship  in  a  service  of  this  nature,  keeping  the 

master  in  profound  ignorance,  would  it  not  be  just  as  efiect- 
[  •  436  ]  ual,  if  the  mens  rea  is  necessary,  that  •it  should'  reside  in 

those  persons,  as  in  the  owner.     The  observations  which  I 


1  Caroline,  supra,  vol.  iv.  p.  256. 
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shall  have  occasion  to  make  on  the  remaining  parts  of  this  case  will, 
perhaps,  appear  to  justify  such  a  supposition,  either  that  the  owner  him- 
self, or  those  who  acted  for  him  in  Lisbon  or  in  Holland,  were  conu- 
sant of  the  nature  of  the  whole  transaction.  But  I  will  first  state  dis- 
tinctly, that  the  principle  on  which  I  determine  this  case  is,  that  the 
carrying  military  persons  to  the  colony  of  an  enemy,  who  are  there 
to  take  on  them  the  exercise  of  their  military  functions,  will  lead  to 
condemnation,  and  that  the  court  is  not  to  scan  with  minute  arith- 
metic the  number  of  persons  that  are  so  carried.  If  it  has  appeared 
to  be  of  sufficient  importance  to  the  government  of  the  enemy  to  send 
them,  it  must  be  enough  to  put  the  adverse  government  on  the  exer- 
cise of  their  right  of  prevention ;  and  the  ignorance  of  the  master  can 
afford  no  ground  of  exculpation  in  favor  of  the  owner,  who  must  seek 
his  remedy  in  cases  of  deception,  as  well  as  of  force,  against  those 
who  have  imposed  upon  him. 

Having  stated  the  principle  on  which  my  judgment  must  be  under- 
stood to  rest,  I  will  advert  a  little  to  some  incidental  circumstances 
of  the  case,  before  alluded  to,  which  appear  deserving  of  particular 
observation.  It  has  been  argued  that  the  vessel  was  going  to  Macao. 
I  have  no  doubt  that  it  would  be  so  represented,  for  the  purpose  of 
giving  a  neutral  appearance  to  the  voyage  ;  but  it  is  equally  evident 
that  the  real  purpose  was  to  go  to  Batavia.  There  was  no  cargo  to 
be  delivered  at  Macao ;  and  the  passengers  who  were  alone  to  be 
conveyed,  all  say,  **  that  they  wiere  going  to  Batavia."  I  have  no 
doubt,  therefore,  that  Macao  was  thrown  in  only  for  the  purpose  of 
giving  a  neutral  destination  to  the  voyage.  The  charter- 
party  *  has  been  produced,  and  taking  it  to  be  genuine,  there  [  •  437  ] 
are  circumstances  in  it  that  could  not  fail  to  excite  suspicion 
on  the  part  of  the  master.  The  contract  is  made  in  Lisbon,  and, 
according  to  the  terms  in  which  it  is  drawn,  we  must  suppose,  that 
it  was  made  for  the  conveyance  of  a  cargo  of  goods  in  the  usual  course. 
One  provision  is  "  that  the  master  should  receive  the  freighter's  super- 
cargoes on  board."  It  does  not  very  frequently  occur  to  our  expe- 
rience to  see  more  than  one  supercargo  on  board,  except  in  adventures 
of  particular  magnitude,  or  under  circumstances  which  account,  in  a 
natural  manner,  for  the  employment  of  more  than  one  person  in  that 
capacity.  But  here  is  a  plurality  provided  for,  in  the  first  instance, 
and  in  the  case  of  a  vessel  which,  as  it  turned  out,  was  to  carry  no 
cargo  whatever.  It  is  stipulated,  that  the  ship  should  be  "  at  his  entire 
disposal,  and  that  of  the  supercargoes,  or  passengers,"  in  which  clause 
it  is  thrown  in,  for  the  first  time,  that  the  vessel  was  freighted  for  the 
conveyance  of  passengers.  The  rate  of  the  affreightment  is  settled  at 
one  thousand  dollars  per  month,  on  which  I  cannot  but  observe,  that 
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it  appears  not  a  little  extraordinary  that  precisely  the  same  sum  should 
be  paid  for  carrying  out  passengers  alone,  as  for  carrying  out  an  entire 
cargo.  Another  extraordinary  condition  is,  "  that  if  the  supercargo 
should  be  disposed  to  put  an  end  to  the  voyage  in  India,  there  should 
be  paid  five  months'  affreightment,  whether  that  time  should  have 
expired  or  not" 

Connecting  this  charter-party  with  what  appears  afterwards  to 
have  been  the  actual  course  of  the  transaction,  that  no  cargo  was  put 
on  board,  but  only  these  passengers,  who  are  not  usually  made  the 

subjects  of  stipulations  for  freight,  we  might  have  expected 
[  *  438  ]  that  it  would  have  led  the  master  to  inquire  what  was  *  the 

number  of  persons,  and  on  what  occasion  persons  of  that 
distinction  were  going ;  because  it  appears  that  they  were  persons  of 
such  rank  as  to  require  particular  accommodation.  The  master  says, 
"  that  after  the  charter-party  was  made,  he  was  informed  at  Lisbon 
that  he  was  to  carry  no  cargo,  but  only  passengers,  and  that  the  ship 
was  equipped  for  their  reception,  and  was  undergoing  preparations 
for  that  purpose  through  the  months  of  March,  April,  and  May.'' 
Surely  this  fact  was  at  least  startling,  and  might  have  suggested 
farther  inquiries.  If  it  did  not,  it  is  not  easy  to  believe  that  decep- 
tion was  practised  on  any  person,  who  was  not  disposed  to  wink  very 
hard  at  what  was  going  on. 

I  have  no  doubt  whatever  that  this  was  not  the  charter-party,  but 
that  the  real  charter-party  was  made  with  the  government  of  Holland. 
Among  the  enumeration  of  voyages,  it  appears  that  the  vessel  had 
gone  recentiy  from  America  to  Rotterdam,  where  she  had  delivered 
her  cargo,  and  that  she  proceeded  from  thence  immediately  in  ballast 
to  Lisbon.  She  had  then  been  in  the  country  of  the  enemy,  in  whose 
immediate  service  her  employment  was  afterwards  taken  up.  Can 
any  thing  be  more  probable  than  that  the  real  contract  was  formed 
there,  and  that  the  vessel  went  to  Lisbon  only  for  the  purpose  of 
assuming  a  colorable  destination,  under  this  fictitious  charter-party 
which  has  been  brought  forward  ?  Another  contract  there  must  have 
been,  and  I  have  little  doubt  that  the  real  engagement  w^as  formed  in 
Holland.  That  supposition  is  confirmed  by  something  which  appears 
in  the  depositions  of  the  principal  person  on  board,  who  is  a  French 
gentieman,  and  a  general  of  brigade  in  the  Dutch  army.     He  says 

"  that  he  left  the  Hague  in  February,  by  the  directions  of  the 
[  *  439  ]  government  of  Holland,  who  ordered  him  to  proceed  *  to 

Lisbon,  and  informed  him  that  he  would  there  find  a  neutral 
ship  chartered  to  carry  him  to  Macao."  This  charter-party  bears 
date  the  13th  of  March.  It  is  impossible,  therefore,  but  that  there  must 
have  been  some  other,  for  how  could  the  government  of  Holland  have 

Digitized  by  VjOOQIC 


HIGH   COURT   OF  ADMIRALTY.  440 

The  Atalanta.    6  C.  Rob. 

given  him  that  information  in  the  month  of  February,  unless  there 
had  been  some  secret  agreement  during  the  stay  of  this  vessel  at 
Amsterdam  ?  The  same  witness  says  <<  that  the  destination  was  to 
Macao,  and  that  the  master  was  not  privy  to  an  ulterior  destination, 
but  that,  if  the  master  had  refused,  he  should  have  compelled  him  to  go 
to  Batavia."  But  how  could  he  have  compelled  him?  By  force  he 
could  not  in  a  Portuguese  settlement.  It  must  have  been  by  the  pro- 
duction of  some  such  instrument  as  would  legally  control  him,  entered 
into  with  the  agent  of  the  ship  in  Holland.  On  every  view  which  I 
take  of  the  case,  on  the  principle  of  law,  or  on  the  evidence  of  the 
facts,  I  have  no  hesitation  in  pronouncing  that  this  vessel  is  liable  to 
be  considered  as  a  transport,  let  out  in  the  service  of  the  government 
of  Holland,  and  that  it  is,  as  such,  subject  to  condemnation. 


♦The  Atalanta,  Klein.  [•440] 

March  4,  1808. 

Unneatral  conduct,  the  canying  of  despatches  from  the  governor  of  the  Isle  of  France,  to  the 
minister  of  marine  at  Paris,  cause  of  condemnation,  &c.^ 

This  was  the  case  of  a  Bremen  ship  ^  and  cargo,  captured  on  a  voy- 
age from  Batavia  to  Bremen,  on  the  14th  of  July,  1807,  having  come 
last  from  the  Isle  of  France  ;  where  a  packet,  containing  despatches 
from  the  government  of  the  Isle  of  France  to  the  minister  of  marine, 
at  Paris,  was  taken  on  board  by  the  master,  and  one  of  the  supercar- 
goes, and  was  afterwards  found  concealed,  in  the  possession 'of  the 
second  supercargo,  under  cu'cumstances  detailed  in  the  judgment. 

The  case  was  argued  much  at  length  by  the  King's  Advocate^ 
Laurence^  and  Adams^  on  the  part  of  the  captors,  and  hy  Robinson 
and  Stoddart^  on  the  part  of  the  claimants. 


1  [As  to  carrying  despatches,  see  The  Tulip,  8  Wash.  181 ;  The  Madison,  Edw.  224 ; 
The  Rapid,  Edw.  228 ;  The  Carolina,  6  C.  Kob.  461.] 

8  The  ship,  in  this  case  had  been  recently  purchased  as  an  American  vessel  in  the 
Isle  of  France,*  in  the  place  of  the  former  vessel,  which  had  been  driven  into  the  Isle  of 
France  in  great  distress,  and  there  sold  under  the  authority  of  the  Court  of  Admiralty 
of  that  island,  with  so  much  of  the  cargo,  as  was  required  to  defray  the  expenses  of 
transshipment,  and  the  purchase  of  the  present  vesseL 
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It  has  not  been  thought  necessary  to^  insert  the  argument,  in  this 
report,  on  account  of  the  length  of  the  case,  and  the  very  full  manner 
•in  which  all  the  topics  are  discussed  in  the  judgment 

[ *  441 ]  • Judgment. 

Sir  W.  Scott.  This  ship,  or  rather  that  of  which  the  pre- 
sent vessel  is  the  representative,^  sailed  from  Bremen,  with  a  cargo  of 
dry  goods  and  provisions,  peurt  of  which  had  been  brought  from 
Amsterdam  on  the  23d  of  July,  1805.  She  touched  at  the  Cape  of 
Good  Hope,  and  from  thence  proceeded  to  Batavia,  where  the  cargo 
was  sold,  and  another  cargo  taken  in  for  Tranquebar.  From  that  place 
a  returned  cargo  was  again  brought  to  Batavia,  where  the  present 
cargo  of  coffee  and  sugar  was  purchased,  with  which  the  ship  sailed, 
on  her  return  to  the  river  Jade,  in  December,  1806.  It  appears  that 
the  voyage  was  interrupted  by  a  violent  tempest  or  hurricane,  which 
visited  those  seas  at  that  time,  and  the  vessel  was  driven,  by  distress, 
into  the  Isle  of  France,  where  she  was  sold,  as  not  sea-worthy ;  and 

the  present  vessel  was  purchased,  which  sailed  with  the  cargo 
[  •  442  ]  that  had  been  transshipped,  on  the  12th  of  May,  1807.    *  The 

original  master  had  died  at  Tranquebar,  where  the  pre- 
sent master  was  appointed  in  his  place  by  the  two  supercargoes  who 
were  on  board,  and  whose  conduct  will  constitute  the  chief  subject  of 
observation  in  the  present  inquiry.  The  principal  of  these  two  super- 
cargoes is  Mr.  Gantt,  an  American  by  birth,  who  is  found  in  Europe 
at  the  commencement  of  the  present  transaction,  and  appears,  in  the 
opening  of  the  correspondence,  to  have  been  going  to  Amsterdam  and 
Paris,  and  to  have  returned  again  to  Amsterdam,  for  the  avowed  pur- 
pose of  superintending  the  purchase  of  parts  of  the  outward  cargo. 
The  correspondence  discloses  one  fact,  which  it  would  be  improper 
to  pass  over  altogether  without  notice,  though  I  shall  but  briefly 
animadvert  upon  it,  namely,  that  an  ofler  had  been  made,  through 
this  gentleman,  of  an  expedition  jointly  to  be  undertaken  with  the 


^  The  proceedings  in  the  Court  of  Admiralty  at  the  lAe  of  France,  which  were 
detailed  in  a  copy  of  the  process  on  board,  seem  to  have  taken  the  Mowing  course :  On 
arrival  the  master  entered  his  protest,  detailing  at  length  the  distress  and  damage  sus- 
tained, and  praying  a  commission  of  survey  and  appraisement  of  the  nec^sary  repairs. 
The  court  decreed  the  appraisement ;  and  the  report  of  the  surveyors  being  returned, 
in  act  of  court,  the  master  recited  the  amount,  and  the  inexpediency  of  repairing  at  that 
cost,  recorded  his  abandonment  or  delaissement,  and  prayed  a  sale ;  which  the  court, 
reciting  his  abandonment,  decreed,  as  also  the  sale  of  part  of  the  cargo.  The  whole 
transaction,  which  was  under  the  eye  of  special  supercargoes  on  board,  appeared  to 
be  conducted  with  the  strictest  attention  to  the  interests  of  the  proprietors. 
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house  of  Willis,  at  Amsterdam,  in  which  the  name  of  that  Dutch 
house  was  not  to  appear.  The  proposal  was  accepted,  in  the  first 
instance,  on  these  terms,  by  Mr.  Delius,  the  managing  owner  of  the  pre- 
sent expedition  to  Bremen,  but  afterwards  declined.  I  am  not  disposed 
to  observe  too  rigidly  on  the  morality  of  expressions  thrown  out  in  a 
correspondence  of  this  nature  ;  I  content  myself  with  saying,  that  the 
objection  on  which  this  offer  was  ultimately  declined  seems  to  have 
arisen  more  from  prudential  considerations,  and  from  apprehensions 
of  what  are  called  here,  British  pretexts,  than  from  any  sense  of  the 
impropriety  of  engaging  in  such  an  adventure.  This  is  all  that  I 
shall  say  upon  it. 

As  far  as  I  have  looked  into  the  proofs  of  property,  which  it  has 
become  unnecessary  to  examine  minutely,  I  see  no  reason 
to  suppose  that  the  property  *  does  not  belong  to  the  per-  [  *  443  ] 
sons  for  whom  it  is  claimed ;  I  will  therefore  dismiss  that 
part  of  the  case,  remarking  only  that  the  principal  supercargo  is  a 
person  who  had  been  much,  and  immediately  before  the  voyage 
began,  in  Holland  and  France,  the  mother  countries  of  the  colonies 
with  which  this  vessel  comes  in  contact  in  the  several  stages  of  her 
voyage.  If  the  fact  be  that  any  thing  was  to  be  arranged  with 
respect  to  the  conveyance  of  despatches,  or  other  services  to  be  per- 
formed, this  supercargo  had  the  opportunity  of  settling  such  arrange- 
ments, by  having  been  personally  at  Paris,  as  well  as  at  Amsterdam, 
immediately  before  the  commencement  of  this  voyage.  The  vessel 
sailed  from  the  Isle  of  France,  in  May,  having  been  detained  some 
time,  as  it  is  mentioned  in  a  letter  of  the  supercargo,  "  that  they  had 
been  detained  ten  days  by  the  governor,  without  any  reason  being 
assigned ; "  however,  at  last  they  were  permitted  to  depart  on  the 
12th  of  May.  The  capture  was  made  on  the  14th  of  July,  by  The 
Argo,  private  ship  of  war,  being  on  her  return  from  the  south  whale 
fishery.  The  ship's  papers  were  demanded  in  the  usual  manner; 
and  again,  afterwards,  on  the  5th  September,  there  was  a  farther 
demand,  on  a  supposition  that  the  former  had  not  been  complied 
with.  The  mate  and  four  men  were  put  on  board  The  Argo,  who 
carried  the  vessel  to  St  Helena,  where  they  met  his  Majesty's  ship 
The  Sir  Edward  Hughes,  under  the  convoy  of  which  ship  they  after- 
wards proceeded  to  England.  In  the  course  of  the  voyage,  some 
apprehensions  began  to  be  entertained  of  a  meditated  rescue ;  whether 
well  founded  or  not  does  not  appear ;  it  was  the  cause,  however,  that 
kd  to  a  request  that  Mr.  Meinen,  the  other  supercargo, 
might  be  removed  on  board  The  Sir  Edward  *  Hughes,  and  [  *  444  ] 
that  his  baggage  might  be  examined  for  concealed  papers, 
though  it  is  not  explained  what  had  given  rise  to  a  suspicion  of  this 
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kind.  On  this  search  was  found,  in  the  possession  of  Mr.  Meinen,  in 
his  trunk,  a  small  tea-chest,  at  the  bottom  of  which  were  discovered 
those  papers  which  were  sent  by  Captain  Ratsey,  of  The  Sir  Edward 
Hughes,  to  the  admiralty,  and  which  are  described,  in  the  letter  from 
the  secretary  of  state's  office,  "  to  contain  despatches  from  the  governor 
of  the  Isle  of  France  to  the  different  departments  of  government  in 
Paris,  stating  the  distress  of  the  colony,  and  requesting  assistance  to 
preserve  the  settlement  from  ruin." 

This  being  the  fact,  then,  that  there  were  on  board  public  de- 
spatches of  the  enemy,  not  delivered  up  with  the  ship's  papers,  but 
found  concealed,  it  is  incumbent  on  the  persons  intrusted  with  the 
care  of  the  ship  and  her  cargo,  to  discharge  themselves  from  the  im- 
putation of  being  concerned  in  the  knowledge  and  management  of 
this  transaction  ;  and,  more  particularly,  they  might  be  expected  to 
do  this  on  their  examination,  which  contains  some  interrogatories 
that  point  to  the  delivery  of  all  papers.  The  account  given  by  Mr. 
Gantt,  is,  "  that  the  ship  was  detained  at  the  Isle  of  France  six  or 
seven  days,  but  for  what  reason  he  was  at  that  time  ignorant,"  though 
I  confess  it  appears  a  little  extraordinary  to  me  that  he  should  be  so, 
for  he  must  have  required  an  explanation,  on  behalf  of  his  owners,  of 
such  an  extraordinary  detention.  However,  a  packet  was  at  last  deli- 
vered to  him  by  the  commandant,  in  the  presence  of  the  master, 
addressed  to  the  minister  of  marine  at  Paris,  and  which,  on  the  arri- 
val of  the  vessel  at  Bremen,  he  was  directed  to  deliver  to 
[  *  445  ]  Colonel  Richmond,  *  an  officer  of  artillery  on  board,  and 
second  in  command  at  the  Isle  of  France,  though  he  appears 
to  have  shipped  himself  as  a  planter,  and  as  an  inhabitant  of  the  Isle 
of  France,  for  the  purpose,  as  it  is  said,  of  avoiding  imprisonment  in 
case  of  capture. 

This  might,  perhaps,  be  the  real  and  the  only  inducement  for 
consenting  to  take  him  under  that  disguise;  but  even  that  is  an 
accommodation  which  neutral  ships'  masters  and  supercargoes  have 
no  right  to  afford.  If  an  individual  is,  from  his  military  character, 
exposed  to  the  operations  of  war,  it  is  not  for  them  to  throw  over 
him,  from  motives  of  compassion,  or  from  any  other  inducement,  a 
colorable  protection,  by  artifices  of  this  kind.  Mr.  Gantt  says  that  he 
remonstrated  with  the  commandant,  and  represented  to  him  the  dan- 
ger of  taking  such  a  packet,  since  he  could  neither  conceal  nor  dis- 
close it,  in  case  of  capture,  without  inconvenience ;  so  that  it  seems 
he  was  not  altogether  unaware  of  the  consequences  of  having  such 
things  in  his  possession.  To  this  the  commandant  replied,  "  that  he 
must,  on  such  an  event,  give  it  to  Colonel  Richmond ;  that  he  then 
accepted  it  under  compulsion,  and  with  great  reluctance."     That 
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may  possibly  be ;  and  if  the  offence  rested  on  that  alone,  it  might, 
perhaps,  be  harsh,  (though  strictly  legal,)  to  involve  him  in  penal  con- 
sequences for  on  act  done  under  a  constraint  and  compulsion,  to 
which  a  firm  man  might  be  allowed  to  yield,  meaning  to  act  properly, 
and  according  to  his  duty  respecting  it,  afterwards. 

That  leads  us  to  the  consideration  of  what  was  afterwards  done 
with  this  packet.  Mr.  Gantt  says,  "  that  being  directed  to  deliver  it 
to  Colonel  Richmond  on  the  appearance  of  a  strange  cruiser, 
he  did  *so,  on  being  chased  by  the  Piedmontese  frigate,  [*446] 
about  a  fortnight  after  they  sailed,  and  that  he  did  not  know 
what  became  of  it."  And  it  has  been  so  argued  for  him,  that  he  had 
discharged  himself  of  it  altogether,  when  it  was  delivered  out  of  his  cus- 
tody, and  thought  no  more  about  it.  But  that  is  the  very  delinquency 
attributed  to  this  person,  that,  having  been  privy  to  the  taking  of  this 
packet  on  board,  and  having  it,  on  that  account,  imposed  on  him 
more  particularly,  as  a  duty  to  belligerent  cruisers,  to  make  the  dis- 
closure, he  did  not  disclose  it,  but,  on  the  contrary,  affects  to  have 
discharged  it  from  his  mind ;  for  it  is  quite  impossible  that  he  should 
really  discharge  his  mind  of  so  memorable  a  circumstance,  as  it  is 
pretended  he  did,  when  the  cruiser  came  up.  It  was  the  event  con- 
templated by  him,  and  the  parties  who  delivered  it  to  him,  which 
could  not,  therefore,  but  bring  to  his  recollection  that  there  were 
enemy's  despatches  on  board,  delivered  to  an  officer  of  high  rank,  who 
was  disguised  as  a  planter.  Not  to  have  pointed  them  out  to  the 
attention  of  the  captors,  amounts  to  a  fraudulent  dissimulation  of  a 
fact  which,  by  the  law  of  nations,  he  was  bound  to  disclose  to  those 
who  had  a  right  to  examine  and  possess  themselves  of  all  papers  on 
board.  All  that  Mr.  Gantt  states  further,  is,  that  he  has  heard  it  was 
found  in  the  possession  of  Meinen,  whom  he  believes  to  have  been 
ignorant  that  there  was  such  a  packet  on  board ;  but  that  gentleman 
has  been  examined,  and  therefore  we  shall  see,  from  his  own  deposi- 
tions, what  account  he  gives  of  it  himself. 

I  will  first  take  notice  of  the  evidence  of  the  master,  who  was  also 
privy  to  the  delivery.     He  speaks  of  it  as  a  matter  of  notoriety,  "  that 
they  had  been  detained  several  days,  by  the  order  of  the 
French  government  *of  that  place,  in  order  to  take  onboard  [  * 447  ] 
a  packet,  which  was  delivered  to  the  supercargoes,  with 
orders  that,  in  case  any  strange  vessel  should  appear  in  sight  during 
the  passage,  the  said  packet  should  be  delivered  into  the  possession 
of  Colonel  Richmond.     He  speaks  of  both  the  supercargoes  being 
present,  though  that  is  now  said  to  be  a  mistake.     It  is  perfectly  clear, 
however,  that  it  was  known  to  him  that  there  was  a  packet  on  board. 
Can  it  be  said,  then,  that  it  was  a  secret  to  him  what  became  of  this 
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important  packet  afterwards,  when  the  ship  was  detained  ?  Every 
one  must  be  aware  of  the  danger  of  having  papers  of  that  descrip- 
tion on  board,  as  Mr.  Gantt  admits  that  he  was.  Must  it  not  have 
been  a  matter  of  inquiry,  then,  among  them,  what  had  become  of 
this  dangerous  packet  ?  And  can  we  believe  that  Mr.  Meinen  was 
entirely  left  out  of  such  a  communication  ?  or  that  he  was,  in  effect, 
ignorant  of  the  transaction,  whether  he  was  present  at  the  delivery  or 
not?  Mr.  Meinen,  it  is  to  be  remembered,  was  in  the  situation  of 
second  supercargo  on  board,  equal  in  authority  with  Mr.  Gantt,  as 
the  papers  describing  their  authority,  and  the  letter  mentioning,  their 
detention,  import.  That  Mr.  Gantt  should  not  communicate  to  him 
that  he  had  received  such  a  packet,  and  that  it  was  for  that  cause 
they  had  been  detained,  is  so  much  out  of  all  probability  that  no  one 
can  give  a  moment's  credit  to  it  He  must  have  been  equaUy  startled 
with  Mr.  Gantt  at  the  detention,  and  equally  solicitous  and  equally 
entitled  to  know  the  cause. 

Let  us  now  see  what  account  Mr.  Meinen  gives  of  his  part  in  this 
transaction,  on  his  examination.  He  is  there  represented  to 
[  •  448  ]  have  deposed,  "  that  the  packet  *  was  given  to  Gantt  by  the 
governor,"  which,  it  is  argued,  manifestly  shows  that  he  was 
not  present  at  the  delivery,  because  it  was  received,  not  from  the 
governor,  but  from  the  commandant  of  Fort  Bourbon,  who  is,  it 
seems,  an  officer,  in  the  situation  of  a  town  major,  and  not  to  be  con- 
founded with  the  governor  of  the  island.  I  see  no  material  contra- 
diction in  this  account,  because  a  delivery  by  a  subordinate  officer  of 
the  government  might  not  inaccurately  be  considered  as  a  delivery  by 
the  governor  himself,  without  the  necessity  of  a  personal  interview. 
Mr.  Meinen  then  states,  "  that  the  packet  was  delivered  to  Colonel 
Richmond,  and  that  on  Colonel  Richmond's  removal  from  The  Ata- 
lanta  to  The  Argo,  he  desired  Mr.  Meinen  to  take  possession  of  a 
small  chest  of  tea,  which  he  did,  and  took  it  with  him  on  board  The 
Sir  Edward  Hughes,  where,  upon  its  being  opened,  the  said  packet 
was  found  concealed  under  the  tea,  of  which  he  was  totally  ignorant 
until  the  said  chest  was  found,  never  having  been  informed  thereof  by 
the  said  Colonel  Richmond." 

The  effect  of  this  representation,  then,  is  to  show  that  a  gross 
fraud  had  been  practised  upon  him  by  Colonel  Richmond,  deeply 
affecting  the  interests  of  his  employers.  I  do  not  perceive  that  he 
was  led  to  question,  in  any  manner,  the  anxiety  which  was  expressed 
about  the  box  of  tea ;  yet,  I  cannot  but  think  that  it  was,  in  itself,  a 
circumstance  of  strong  suspicion,  that  it  should  be  an  object  of  any 
attention,  with  an  officer  of  Colonel  Richmond's  rank,  to  protect,  in 
a  special  manner,  a  parcel  of  tea  of  about  fifteen  pounds  weight, 
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which  could  not,  for  a  moment,  be  supposed  to  be  otherwise 
than  perfectly  safe  in  his  own  keeping,  *  though  under  the  ['449] 
custody  of  any  captain,  either  of  his  Majesty's  navy  or  of  a 
privateer.  The  very  solicitude  expressed  by  such  a  person,  about  a 
trifle  of  this  kind,  must,  I  think,  have  given  cause  svbodorari  aliquid, 
so  as  to  have  put  Mr.  Meinen  on  his  guard,  more  especially  if  it  was 
in  the  knowledge  of  the  individual,  as  it  must  have  been,  that  a 
packet  of  importance  had  been  delivered  to  this  very  gentleman,  in 
the  manner  above  described.  This  argument  is  a  little  weakened, 
indeed,  by  what  has  been  since  stated  in  the  afiidavit  of  Mr.  Meinen, 
in  which  he  denies  any  knowledge  of  the  delivery  of  the  packet,  if  I 
understand  him  right,  either  to  Grantt,  or,  afterwards,  by  Gantt  to 
Colonel  Richmond.  But  this,  I  think,  is  utterly  incredible.  That, 
after  having  been  detained  several  days,  for  some  unknown  cause, 
which  turned  out,  upon  the  final  explanation,  to  be  the  delivery  of  a 
packet,  it  should  be  received  by  his  colleague,  and  yet  be  kept  a  secret 
from  him  at  the  time,  and  again  during  the  voyage,  when  it  became 
an  object  of  attention  on  falling  in  with  the  Piedmontese  frigate,  is 
what  I  must  pronounce  to  be  out  of  the  compass  of  all  rational 
belief. 

There  is,  besides,  a  letter  on  board,  which  shows  that  the  fact  could 
not  be  so.  It  is  a  letter  addressed  to  him  by  Mr.  Gantt  after  the  dis- 
closure, expressing  his  surprise  to  hear,  "  that  the  despatches  which 
were  forced  upon  us  by  the  government  of  the  Isle  France,  had  been 
found  in  his  possession."  This  is  not  the  language  to  be  used  to  a 
man  ignorant  of  the  fact ;  it  evidently  implies  a  mutual  privity  and 
knowledge  in  the  parties,  otherwise  the  writer  would  have  apologized 
for  his  own  separate  act,  and  for  dissembling  with  him  upon 
a  point  of  so  much  importance  ;  it  is  an  *  expression  alto-  [  *450  ] 
gether  incompatible  ^with  the  asserted  ignorance  of  Mr. 
Meinen ;  and  I  must  again  repeat,  that  assertion  of  Mr.  Meinen  to 
be  unworthy  of  any  credit,  it  being  clear  that  the  detention  at  the 
Isle  of  France  was  under  this  very  ostensible  reason.  If  Colonel 
Richmond  is  to  be  credited,  it  was  for  the  sole  purpose  of  furnishing 
a' pretext  for  detaining  the  ship,  and  to  satisfy  the  supercargo  on  that 
head,  that  he  made  up  the  packet,  which  he  is  pleased  to  represent 
as  containing  nothing  but  insignificant  papers  relating  to  his  own 
personal  concerns ;  and  his  statement  of  the  real  cause  of  the  deten- 
tion is,  that  it  was  to  accommodate  him  with  a  passage  to  Europe, 
for  which  he  was  not  quite  ready.  According  to  this  account,  the 
packet  is  that  which  would  be  ostentatiously  and  industriously  held 
out  to  the  master,  and  supercargoes,  detained  upon  such  a  pretence. 

There  is  another  letter,  written  by  Mr.  Meinen,  from  on  board  The 
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Sir  Edward  Hughes,  describing  a  list  of  things  left  behind  on  board 
The  Argo,  which  he  wished  to  have  sent  to  him,  and  amongst  them,  I 
perceive,  is  mentioned,  with  peculiar  solicitude,  this  box,  "which  was 
intrusted  to  my  care,  and  which  I  wish  to  have  in  my  possession.'* 
On  this  letter  I  must  observe,  that  it  is  in  direct  contradiction  to 
another  letter,  in  which  this  gentleman  endeavors  to  exonerate  himself 
to  Captain  Ratsey,  from  the  legal  custody  of  the  box,  by  intimating, 
that  it  could  not  be  considered  as  being  in  his  possession,  since  he 
was  himself  in  the  power  and  the  possession  of  the  captors.  There 
•is,  also,  on  this  point,  an  affidavit  of  Mr.  Fleming,  who  was  an  officer 
on  board  The  Sir  Edward  Hughes,  a  person  without  any  interest  in 
the  question  at  issue,  and  whose  credit  is,  therefore,  quite 
[  •  451  ]  unimpeached  on  *  that  ground,  or  any  other.^  If  the  credi- 
bility of  his  testimony  is  put  in  competition  with  that  of 
the  other  person,  who  denies  the  substance  of  the  affidavit,  but  who 
is  at  least  in  the  situation  of  a  person  apologizing,  retracting,  and 
exculpating  himself,  it  is  impossible,  I  think,  to  doubt  on  which  side 
the  preference  is  due,  and  not  to  conclude,  that  the  anxiety  expressed 
was  on  account  of  this  box,  (agreeable  to  the  representation  given 
by  Mr.  Fleming,)  and  with  reference  to  the  contents  which  were 
lictually  found  there. 

There  is  also  another  paper,  which  has  not  attracted  much  observa- 
tion, but  which  is,  I  think,  material,  as  enabling  the  court  to  judge  a 
little  of  the  conduct  of  Mr.  Meinen  on  this  occasion;  and  it  is 
always  of  great  importance  to  see  what  is  the  conduct  of  persons 
charged  with  the  possession  of  that  which  would  fix  guilt  upon  them. 
In  the  first  place,  what  may  we  suppose  would  be  the  natural  beha- 
vior of  a  person  having  a  noxious  packet  of  this  kind  palmed  upon 
him  ?  —  an  instant  ebullition  of  resentment  and  indignation ;  an 
eager  promptitude  to  exculpate  himself,  and  to  disclose  all  the  cir- 
cumstances which  might  prove  his  own  innocence,  and  cast  the 
reproach  on  those  to  whom  it  justly  belonged.     On  the  other  side, 

what  would  be  the  behavior  of  a  person  conscious  of  de- 
[  •  452  ]  linquency  ?  —  silence,  delay,  hesitation,  and  *  reflection,  till 

something  could  be  patched  up  to  meet  the  imputation 
charged  upon  him  by  the  discovery.     If  these  are  natural  tests  of 


I  Mr.  FlenuBg's  affidavit  stated,  that  on  the  day  when  the  order  was  given  for 
searching  the  baggage,  which  was  to  be  done  afler  dinner,  Mr.  Melneu  was  much 
agitated  at  dinner  time,  and  could  not  eat ;  that  he  remarked  upon  it  to  Mr.  Meinen, 
and  that  he  replied  that  he  was  agitated ;  that  he  had  something  in  his  green  chest, 
which  he  would  not  show  to  any  person  but  the  Lords  of  the  Admirality.  This  was 
contradicted  by  Mr.  Meinen. 
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conduct,  it  will  be  obvious  from  them,  what  were  Mr.  Meinen's  real 
impressions  on  this  occasion.  The  paper  to  which  I  allude,  is  a  let- 
ter, err  draft  of  a  letter,  sent  to  Captain  Ratsey  four  days  after  the 
discovery,  in  which  Mr.  Meinen  says,  "  since  the  moment  my  baggage 
was  searched,  I  have  looked  for  an  opportunity  of  speaking  to  you 
alone,  which  I  have  not  found.  When  Mr.  Richmond  was  leaving 
The  Atalanta  he  gave  me  the  tea-box,  requesting  me  to  take  care  of 
it,  and  return  it  to  him  on  our  arrival,"  which  is  not  very  consistent 
with  the  account  which  he  gives  elsewhere,  when  he  says  he  was  to 
forward  it  to  a  particular  house  at  Hamburg, "  not  suspecting  it  couTd 
contain  the  papers  which  you  found,  particularly  as  Captain  Klein 
had  refused  to  take  any  papers  at  the  Isle  of  France,  I  took  it  under 
my  care,  but  not  in  my  possession,  for  I  myself  was  in  the  possession 
of  Captain  Baden  of  The  Argo.  When  I  came  on  board  your  ship, 
I  did  not  bring  it  with  me,  and  if  I  had  known  that  it  contained 
political  papers,  I  should  have  left  it  in  the  hands  of  the  person  who 
gave  it  me."  Then  mark  the  description  which  this  person  gives  of 
a  man  who  had  treated  him  with  this  most  scandalous  dishonesty, 
and  when  he  had  just  detected  him ;  I  say,  with  the  most  scandalous 
dishonesty,  for  it  is  impossible  to  conceive  a  greater  injury  to  be  done 
to  any  man,  than  to  palm  upon  him  the  custody  of  papers  which 
endangered  the  ship,  or  cargo,  or  both,  to  the  possible  extent  of  the 
entire  forfeiture  of  property,  of  so  large  an  amount,  committed  to  his 
care.  Of  such  a  person  Mr.  Meinen  writes,  notwithstanding, 
in  concluding  this  letter, "  who,  by  the  bye,  is  too  much  of  *  a  [  *  453  ] 
gentleman  to  deny  any  of  these  facts."  There  is  another 
passage,  which  is  crossed  out,  "  as  to  Mr.  Klein  and  Mr.  Gantt,  they 
knew  nothing  of  it."  That  is  rubbed  out  in  this  paper,  which  appears 
to  be  but  the  draft  of  the  letter  which  was  actually  sent,  as  it  might 
naturally  occur  to  him  that  it  would  be  inconvenient,  if  they  who 
were  absent  on  board  the  other  ship  should  have  told  a  contrary  tale. 
He  then  goes  on :  "I  did  not  mention  this  before,  because  I  did  not 
wish  it  to  be  known  by  the  crew,  or  by  anybody  but  yourself." 
Why  so  ?  Could  an  innocent  man  have  any  wish  that  the  crew  and 
all  the  world  should  not  be  acquainted  with  his  innocence  ?  On  the 
contrary,  it  is  the  very  disclosure  which  he  would  most  eagerly  have 
desired.  If  a  fair  man,  he  must  have  the  common  desire  to  exone- 
rate himself  from  the  offence,  which  had  become  public,  and  to  make 
his  vindication  as  notorious  as  the  charge.  This  letter  convinces  me, 
looking  to  what  we  must  suppose  would  be  the  natural  conduct  of 
an  innocent  man  under  such  circumstances,  that  he  was,  in  fact,  fully 
apprised,  but  that  the  excuse  offered  was  not  ready  at  the  moment, 
till  it  was  framed  upon  deliberation  and  reflection.     It  is  impossible 
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to  read  this  letter  without  being  convinced  that  there  is  not  one  par- 
ticle in  it  to  which  any  man  can  give  credit,  as  containing  the  real 
sentiments  of  the  writer. 

On  these  grounds,  attending  to  the  facts  of  a  delivery  to  Gantt,  of 
a  delivery  from  him  to  Richmond,  and  finally  from  Richmond  to 
Meinen,  I  feel  myself  bound  to  pronounce,  that  there  were  papers 
received  on  board,  as  public  despatches,  and  knowingly  by  those  who 
are  the  agents  of  the  proprietors ;  that  these  affidavits  are 
[  *454  ]  utterly  unworthy  of  credit,  and  *  that  the  fact  of  a  fraudu- 
lent concealment  and  suppression  is   most  satisfactorily 
demonstrated. 

The  question  then  is,  what  are  the  legal  consequences  attaching 
on  such  a  criminal  act  ?  For  that  it  is  criminal  and  most  noxious  is 
scarcely  denied.  What  might  be  the  consequences  of  a  simple  trans- 
mission of  despatches,  I  am  not  called  upon  by  the  necessities  of  the 
present  case  to  decide,  because  I  have  already  pronounced  this  to  be 
a  fraudulent  case.  That  the  simple  carrying  of  despatches  between 
the  colonies  and  the  mother  country  of  the  enemy,  is  a  service  highly 
injurious  to  the  other  belligerent,  is  most  obvious.  In  the  present 
state  of  the  world,  in  the  hostilities  of  European  powers,  it  is  an 
object  of  great  importance  to  preserve  the  connection  between  the 
mother  country  and  her  colonies ;  and  to  interrupt  that  connection, 
on  the  part  of  the  other  belligerent,  is  one  of  the  most  energetic 
operations  of  war.  The  importance  of  keeping  up  that  connec- 
tion, for  the  concentration  of  troops,  and  for  various  military  pur- 
poses, is  manifest ;  and  I  may  add,  for  the  supply  of  civil  assistance 
also,  and  support,  because  the  infiiction  of  civil  distress,  for  the  pur- 
pose of  compelling  a  surrender,  forms  no  inconsiderable  part  of  the 
operations  of  war.  It  is  not  to  be  argued,  therefore,  that  the  import- 
ance of  these  despatches  might  relate  only  to  the  civil  wants  of  the 
colony,  and  that  it  is  necessary  to  show  a  military  tendency ;  because 
the  object  of  compelling  a  surrender  being  a  measure  of  war,  what- 
ever is  conducive  to  that  event  must  also  be  considered,  in  the  con- 
templation of  law,  as  an  object  of  hostility,  although  not  produced 
by  operations  strictly  military.  How  is  this  intercourse  with  the 
mother  country  kept  up,  in  the  time  of  peace  ?  by  ships  of 
[  '455  ]  war,  *  or  by  packets  in  the  service  of  the  state.  If  a  war 
intervenes,  and  the  other  belligerent  prevails  to  interrupt  that 
communication,  any  person  stepping  in  to  lend  himself  to  effect  the 
same  purpose,  under  the  privilege  of  an  ostensible  neutral  character, 
does,  in  fact,  place  himself  in  the  service  of  the  enemy  state,  and  is 
justly  to  be  considered  in  that  character.  Nor  let  it  be  supposed  that 
it  is  an  act  of  light  and  casual  importance.    The  consequence  of  such  a 
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service  is  indefinite,  infinitely  beyond  the  efiect  of  any  contraband 
that  can  be  conveyed.  The  carrying  of  two  or  three  cargoes  of  stores 
is  necessarily  an  assistance  of  a  limited  nature ;  but  in  the  transmis- 
sion of  despatches  may  be  conveyed  the  entire  plan  of  a  campaign, 
that  may  defeat  all  the  projects  of  the  other  belligerent  in  that  quar- 
ter of  the  world.  It  is  true,  as  it  has  been  said,  that  one  ball  might 
take  off  a  Charles  the  Xllth,  and  might  produce  the  most  disastrous 
effects  in  a  campaign ;  but  that  is  a  consequence  so  remote  and  acci- 
dental, that  in  the  contemplation  of  human  events,  it  is  a  sort  of 
evanescent  quantity  of  which  no  account  is  taken ;  and  the  practice 
has  been,  accordingly,  that  it  is  in  considerable  quantities  only  that 
the  offence  of  contraband  is  contemplated.  The  case  of  despatches 
is  very  different;  it  is  impossible  to  limit  a  letter  to  so  small  a  size 
as  not  to  be  capable  of  producing  the  most  important  consequences 
in  the  operations  of  the  enemy.  It  is  a  service,  therefore,  which,  in 
whatever  degree  it  exists,  can  only  be  considered  in  one  character,  as 
an  act  of  the  most  noxious  and  hostile  nature. 

It  has  accordingly  been  so  held  in  decided  cases,  that  fully  recog- 
nize the  principle ;  for  on  this  principle  The  Constitution,^ 
Tate,  was  condemned ;  and  how  is  *  that  case  to  be  distin-  [  *  456  ] 
guished  ?     It  is  said,  that  that  was  not  a  case  of  despatches 
simply,  but  that  it  was  dependent  on  the  modified  relaxation  of  the 
principle  of  exclusion,  from  the  colonial  trade  of  the  enemy  in  the 
West  Indies ;  that  it  was  also  a  case  of  carrying  backwards  and  for- 
wards, in  two  separate  instances,  from  the  Havannah  to  Truxillo,  and 
back  again.    But  can  these  circumstances  make  any  difference  ?   The 
exclusion  being  taken  off,  that  trade  stood  upon  the  common  footing; 
and  if  the  carrying  of  the  original  despatches  is  no  offence,  will  the 
circumstance  of  being  made  the  vehicle  of  carrying  the  answer  to 
those  despatches  make  it  so  ? 

The  case  of  The  Sally ,^  Griffiths,  has  been  mentioned  as  one  in 
which  this  principle  was  not  applied,  at  the  commencement  of  the 
late  war ;  but  there  the  despatches  were  not  referable  to  the  operations 
of  war,  or  even  to  the  existence  of  war.  The  vessel  had  sailed  before 
the  knowledge  of  hostilities ;  and  the  despatches  were  altogether  of  a 
commercial  nature,  from  the  French  minister  in  America,  relating  to 
a  contract  for  flour,  which  had  been  made  (wholly  unconnected  with 
the  war,  and  prior  to  the  expectation  of  such  an  event),  for  the  pur- 
pose of  supplying  France  and  the  French  colonies  in  the  West 
Indies,  in  a  year  of  great  scarcity. 


1  Lords,  14th  Julj,  1802.  ^  Lords,  1201  December,  1795. 
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The  Hope,  Ferrier,^  is  another  case,  which  has  been  mentioned,  as 
an  instance  in  which  the  Superior  Court  passed  over  an  imputatioa 
of  this  kind,  without  suffering  it  to  obstruct  the  sentence  of  restitu- 
tion, which  was  finally  decreed.  But  in  that  case  it  was  admitted, 
that  no  such  paper  was  on  board.  There  was  merely  a  receipt,  ap- 
pearing to  have  been  given  by  the  captain,  for  a  packet  taken  by  him 

from  the  governor  of  Batavia,  to   be  transmitted   to    the 
[  •  457  ]  *  Dutch  minister  in  America,  and  to  be  forwarded  ultimately 

to  Amsterdam.  In  fact,  the  question  was  not  raised.  It 
was  argued,  that  the  packet  might  not  have  been  on  board,  and  that 
it  might,  notwithstanding  the  receipt,  have  been  sent  by  some  other 
American  ship,  of  which  there  were  several  lying  at  Batavia  at  the 
same  time.  The  case  came  before  the  Court  of  Appeal  from  the 
Vice- Admiralty  Court  at  the  Cape  of  Good  Hope,  and  the  Superior 
Court  acted  on  the  presumption,  that  the  court  below  had  made  the 
necessary  inquiry,  and  had  been  satisfied  on  that  point  The  appeal 
proceeded  on  other  grounds,  and  therefore  the  question  did  not  fairly 
present  itself,  and  the  Court  of  Appeal,  adopting  the  conclusion  of  the 
court  below  upon  the  point,  did  not  think  it  necessary  to  direct  far- 
ther inquiry  to  be  instituted  upon  this  fact,  when  the  cause  came  on 
to  be  heard,  and  when  the  opportunity  of  investigating  it  was  gone 
by.  The  effect  of  that  decision,  therefore,  has  no  application  to  the 
present  question. 

In  The  Trende  Sostre,^  in  which  the  same  fact  came  incidentally 
before  this  court,  the  question  of  law  was  avoided,  as  was  also  that 
of  contraband,  by  the  circumstance,  that,  before  the  seizure,  the  Cape 
of  Good  Hope,  to  which  port  the  vessel  was  going,  had  ceased  ^to  be 
a  colony  of  the  enemy,  and  had  become  an  English  settlement 

In  The  Lisette,  Petersen,^  which  had  carried  a  Dutch  packet  in  the 
Danish  mail-bag,  the  vessel  was  captured  on  the  returned  voyage, 
and  then  also  a  paper  of  this  description  was  produced  by  a  woman, 
who  had -BO  discredited  herself,  by  the  manner  in  which  she  appeared 

to  have  acted,  being  the  person  who  had  taken  the  papers 
[  •  458  ]  on  board,  by  fraud  against  the  *  master  (who  had  conducted 

himself  optimd  fide,  and  had  exerted  his  utmost  influence 
and  authority  to  prevent  any  papers  from  being  put  on  board),  that 
the  court  repudiated  her  evidence  altogether,  and  refused  to  act  upon 
it  in  a  case  of  that  description. 

In  all  these  cases  the  principle  was  uniformly  asserted,  although 
the  circumstances,  under  which  the  fact  appeared,  did  not  lead  the 


1  Lords,  23d  April,  1803.  9  5tli  August,  1807.  3  sth  Ma^,  1807. 
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court  to  consider  it  with  that  particularity  which  the  nature  of  the 
present  case  requires.  Unless,  therefore,  it  can  be  said,  that  there 
must  be  a  plurality  of  offences  to  constitute  the  delinquency,  it  has 
already  been  Jaid  down  by  the  Superior  Court,  in  The  Constitution, 
that  the  fraudulent  carrying  the  despatches  of  the  enemy  is  a  crimi- 
nal act,  which  will  lead  to  condemnation.  Under  the  authority  of 
that  decision,  then,  I  am  warranted  to  hold,  that  it  is  an  act  which 
will  affect  the  vehicle,  without  any  fear  of  incurring  the  imputation, 
which  is  sometimes  strangely  cast  upon  this  court,  that  it  is  guilty  of 
interpolations  in  the  laws  of  nations.  If  the  court  took  upon  itself  to 
assume  principles  in  themselves  novel,  it  might  justly  incur  such  an 
imputation ;  but  to  apply  established  principles  to  new  cases,  cannot 
surely  be  so  considered.  All  law  is  resolvable  into  general  principles. 
The  cases  which  may  arise  under  new  combinations  of  circumstances, 
leading  to  an  extended  application  of  principles,  ancient  and  recog- 
nized, by  just  corollaries,  may  be  infinite;  but  so  long  as  the  continu- 
ity of  the  original  and  established  principles  is  preserved  pure  and 
unbroken,  the  practice  is  not  new,  nor  is  it  justly  chargeable  with 
being  an  innovation  on  the  ancient  law ;  when,  in  fact,  the  court 
does  nothing  more  than  apply  old  principles  to  new  circum- 
stances. If,  therefore,  the  *  decision,  which  the  court  has  to  [  *  459  1 
pronounce  in  this  case,  stood  on  principle  alone,  I  should 
feel  no  scruple  in  resting  it  on  the  just  and  fair  application  of  the  an- 
cient law.  But  the  fact  is,  that  I  have  the  direct  authority  of  the 
Superior  Court  for  pronouncing,  that  the  carrying  the  despatches  of 
the  enemy,  brings  on  the  confiscation  of  the  vehicle  so  employed. 

It  is  said,  that  this  is  more  than  is  done  even  in  cases  of  contra- 
band ;  and  it  is  true,  with  respect  to  the  very  lenient  practice  of  this 
country,  which,  in  this  matter  recedes  very  much  from  the  correct 
principle  of  the  law  of  nations,  which  authorizes  the  penalty  of  con- 
fiscation. This  is  rightly  stated,  by  Bynckershoek,  to  depend  on  this 
fact,  whether  the  contraband  is  taken  on  board  with  the  actual  or 
presun^ed  knowledge  of  the  owner.  I  say  presumed  knowledge,  be- 
cause the  knowledge  of  the  master  is  in  law,  the  knowledge  of  the 
owner ;  "  si  sciverit^  ipse  est  in  doloy  et  navis  publicdbitur}  This  coun- 
try, which,  however  much  its  practice  may  be  misrepresented  by 
foreign  writers,  and  sometimes  by  our  own,  has  always  administered 
the  law  of  nations  with  lenity,  adopts  a  more  indulgent  rule,  inflict- 
ing on  the  ship  only  a  forfeiture  of  freight  in  ordinary  cases  of 
contraband.    But  the  offence  of  carrying  despatches  is,  it  has  been 


1  Bynker.  L  P.  c.  12,  95. 
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observed,  greater.  To  talk  of  the  confiscation  of  the  noxious  article, 
the  despatches,  which  constitutes  the  penalty  in  contraband,  would 
be  ridiculous.  There  would  be  no  freight  dependent  on  it,  and  there- 
fore the  same  precise  penalty  cannot,  in  the  nature  of  things,  be  ap- 
plied. It  becomes  absolutely  necessary,  as^well  as  just,  to  resort  to 
some  other  measure  of  confiscation,  which  can  be  no  other  than  that 

of  the  vehicle. 
[  *  460  ]      •  Then  comes  the  other  question,  whether  the  penalty  is 

not  also  to  be  extended  farther,  to  the  cargo,  being  the  pro- 
perty of  the  same  proprietors ;  not  merely  ob  corUinerUiam  deliciij  bat 
likewise  because  the  representatives  of  the  owners  of  the  cargo  are 
directly  involved  in  the  knowledge  and  conduct  of  this  guilty  trans- 
action ?  On  the  circumstances  of  the  present  case  I  have  to  observe, 
that  the  offence  is  as  much  the  act  of  those  who  are  the  constituted 
agents  of  the  cargo,  as  of  the  master,  who  is  the  agent  of  the  ship. 
The  general  rule  of  law  is,  that  where  a  party  has  been  guilty  of  an 
interposition  in  the  war,  and  is  taken  in  delicto^  he  is  not  entitled  to 
the  aid  of  the  court,  to  obtain  the  restitution  of  any  part  of  his  pro- 
perty involved  in  the  same  transaction.  It  is  said  that  the  term  "in- 
terposition in  the  war  "  is  a  very  general  term,  and  not  to  be  loosely 
applied.  I  am  of  opinion,  that  this  is  an  aggravated  case  of  active 
interposition  in  the  service  of  the  enemy,  concerted  and  continued  in 
fraud,  and  marked  with  every  species  of  malignant  conduct  In  such 
a  case  I  feel  myself  bound,  not  only  by  the  general  rule,  ob  coniinen- 
Ham  delicti,  but  by  the  direct  participation  of  guilt  in  the  agents  of 
the  cargo.  Their  own  immediate  conduct  not  only  Excludes  all  fa- 
vorable distinction,  but  makes  them  preeminently  the  object  of  just 
punishment  The  conclusion  therefore  is,  that  I  must  pronounce  the 
ship  and  cargo  subject  to  condemnation. 

The  Court  observed  afterwards :  —  I  will  mention,  though  it  is  a 
circumstance  of  no  great  consequence,  that  I  have  seen  the  despatches 
in  this  case,  and  that  they  are  of  a  noxious  nature,  stating  the  strength 
of  the  difierent  regiments,  &&,  and  other  particulars  entirely  military. 
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•The  Caroline,  Doah,  master.  [*461J 

April  1, 1808. 

Despatches  on  board  a  nentral  ship,  bat  going  from  the  ambassador  of  the  enemy's  state, 
resident  in  the  neutral  state.    Distinction  from  the  preceding  case,  &c^ 

This  was  a  case  of  the  same  general  class  ^  as  the  preceding,  on 
the  question  of  despatches,  found  on  board  of  an  American  ship, 


1  [The  Atalanta,  6  C.  Rob.  440.] 

'  Other  cases  that  haye  occurred  on  the  question  of  despatches,  are  The  Constantsa, 
Holbec,*  a  Danish  ship,  taken  qn  a  voyage  from  the  Isle  of  France,  to  Ck>penhagen, 
having  on  board  a  packet,  which  was  to  be  delivered  to  the  French  ambassador  at 
Copenhagen,  to  be  by  him  forwarded  to  the  departments  of  government  in  France. 
Hostilities  with  Denmark  having  intervened,  the  claims  of  the  Danish  proprietor  could 
not  be  given.  The  case  was  argued  only,  with  respect  to  the  interest  in  the  prize, 
between  the  crown  and  the  captors,  and  therefore  no  special  explanations  were  offered 
on  the  part  of  the  master.  The  court  observed,  upon  the  evidence,  that  the  master 
had  appeared  to  have  taken  charge  of  this  packet  knowingly ;  and  though  there  did 
not  appear  to  have  been. any  fraudulent  concealment,  he  had  been  in  the  custody  of  a 
British  frigate  fifteen  days  without  making  any  disclosure  of  the  fact ;  that  he  was  part 
owner  of  the  vessel  and  of  the  cargo,  and  had  been  entrusted  with  the  management  of 
the  expedition,  as  agent,  by  his  copartner ;  that  the  case,  therefore,  must  follow  the 
course  of  The  Atalanta,  independent  of  the  breaking  out  of  Danish  hostilities,  on 
which  only  the  claim  of  the  crown  was  founded.  That  the  captors  were  entitled  to  the 
condemnation  of  the  ship  and  cargo. 

The  Susan,t  an  American  vessel,  captured  on  a  voyage  from  Bordeaux  to  New  Tork, 
having  on  board  a  packet,  addressed  to  the  Prefect  of  the  Isle  of  France  (of  which  it 
did  not  appear  that  it  contained  more  than  a  letter,  providing  for  the  payment  of  that 
officer's  salary.)  The  master  had  made  an  affidavit  averring  his  ignorance  of  the  con- 
tents, and  stating  that  the  packet  was  delivered  to  him  by  a  private  merchant,  as  con- 
taining old  newspapers  and  some  shawls,  to  be  delivered  to  a  merchant  at  New  York. 
The  insignificance  of  such  a  communication,  and  its  want  of  connection  with  the  politi- 
cal objects  of  the  war,  were  insisted  upon.  But  the  court  overruled  that  distinction, 
under  observations  similar  to  those  above  stated ;  and,  on  the  plea  of  ignorance,  observed, 
that  without  saying  what  might  be  the  effect  of  an  extreme  case  of  imposition  practised 
on  a  neutral  master,  notwithstanding  the  utmost  exertions  of  caution  and  good  faith  on 
his  part,  it  must  be  taken  to  be  the  general  rule,  that  a  master  is  not  at  liberty  to  aver 
his  ignorance,  but  that,  if  he  is  made  the  victim  of  imposition,  practised  on  him  by  his 
private  agent,  or  by  the  government  of  the  enemy,  he  must  seek  for  his  redress  against 
theuL  That  in  this  instance  the  master  did  not  appear,  even  from  his  own  account,  to 
have  used  any  caution  to  inform  himself  of  the  nature  of  the  papers ;  that  with  respect 

*  15th  March,  1808.  f  l8t  April,  1808. 
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[  •  462  ]  which  had  been  captured  •  with  a  cargo  of  cotton  and  other 
articles,  on  freight  on  a  voyage  from  New  York  to  Bor- 

[  •  463  ]  deaux.  *  In  this  case  the  despatches  were  those  of  the 
French  minister,  and  the  French  consul,  in  America,  going 
to  the  departments  of  government  in  France. 

[  •  464  ]  •  The  case  was  argued  by  the  King^s  Advocate  and  Laurence 
on  the  part  of  the  captors,  on  the  ground  of  despatches,  prior 


to  the  disclosure,  although  ihe  papers  were  not  so  kept,  as  to  implicate  him  in  the  charge 
of  a  fraudulent  concealment,  they  were  not  produced  to  the  captors  as  they  ought  to 
haye  been.  That,  since  it  appeared  that  cases  of  this  description  were  multiplying  so 
fest,  as  to  haye  produced  four  instances  of  neutral  vessels  making  themselves  in  this 
manner  subsenrient  to  the  purposes  of  the  enemy,  within  the  present  sitting,  it  was 
necessary  to  be  known  that  it  would  be  considered  as  a  proof  of  fraud,  if  papers  of  this 
description  being  on  board  were  not  produced  voluntarily  in  the  first  instance.  In  tiiis 
case  the  ship  was  condemned,  but  the  cargo  was  restored,  and  even  that  part  belonging 
to  the  owner  of  the  ship,  as  it  did  not  appear  that  the  master  had  been  appomted,  agent 
for  the  carga  But,*  on  prayer  that  the  master  might  be  allowed  hb  private  adventure, 
the  court  observe,  that  this  was  a  description  of  cases  in  which  the  usual  indulgence  of 
the  court,  in  that  respect,  would  be  misapplied.  That  it  was  an  ofience  originating 
chiefly  in  the  misconduct  or  culpable  negligence  of  the  master,  and  that  whilst  he  was 
acting  thus  culpably  and  wantonly  with  respect  to  the  property  of  his  owner,  it  could 
not  be  expected  that  he  himself  should  escape  with  impunity,  as  far  as  his  own  adven- 
ture in  that  transaction  was  concerned. 

Also  the  case  of  The  Hope,  Jones,!  an  American  vessel,  captured  on  a  voyage  from 
Bordeaux  to  New  York,  having  on  board  various  despatches  to  the  officers  of  govern- 
ment in  the  French  West  India  islands,  and  the  Isle  of  France.  There  was  also  on  board 
a  military  officer  of  rank,  aid  du  camp  to  General  Villaret,  who  had  lately  come  firom 
Martinique,  and  was  returning  to  that  island,  and  who  had  been  shipped  in  the  charac- 
ter of  a  merchant's  clerk,  going  to  settle  some  outstanding  accounts  in  New  York.  The 
master  made  an  affidavit,  protesting  his  ignorance,  and  stating,  ^  that,  in  answer  to  a 
request  made  to  him,  he  had  refused  publicly,  in  the  coffi^e-house  at  Bordeaux,  to  take 
any  public  papers ;  that  the  papers  in^qucstion  were  brought  on  board  in  the  officer^s 
baggage,  and  had  been  stowed  away  in  the  hold  for  want  of  room  in  the  cabin  assigned 
to  him."  The  veracity  of  this  account  was  contradicted  by  a  shipping  paper  on  board, 
from  the  custom-house  at  Bordeaux,  which  described  this  trunk  **  as  sent  on  board  onr 
ginally  with  a  direction,  that  it  should  be  stowed  in  the  hold.**  The  court  observed 
again,  that  the  general  rule  must  be  held  strong  against  the  averment  of  ignorance ; 
that  the  circumstances  of  the  present  case  did  not  even  approach  to  a  case  of  that  kind ; 
that  it  was  scarcely  credible,  that  the  master  could  have  been  deceived  with  respect  to 
the  character  of  a  military  officer  of  high  rank,  so  as  to  be  imposed  upon  by  the  disguise 
of  a  merchant's  clerk,  which  he  had  pretended  to  assume ;  that  he  was  further  discre- 
dited, by  the  representation  which  he  had  attempted  to  impose  upon  court,  respecting  the 
manner  in  which  the  trunk  was  concealed.  The  court  condemned  the  ship,  but  restored 
the  cargo,  though  the  property  of  the  owner,  as  the  master  did  not  appear  to  have  been 
appointed  supercargo,  or  agent  with  regard  to  the  cargo. 

♦  2d  June,  1808.  .         f  9th  April,  1808. 
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to  the  case  of  The  Atalanta ;  and  by  Arnold  and  Termer  on  the  part  of 
the  claimant.  It  was  afterwards  argued  a  second  time,  on  the  effect 
of  a  distinction  arising  from  the  circumstances  of  the  despatches  being 
in  a  course  of  conveyance  not  from  the  colonies  of  the  enemy,  but 
from  a  state  in  amity,  and  from  the  public  ambassador  of  the  enemy, 
resident  in  that  state,  to  his  own  government 

JuDGBfENT. 

Sir  W.  Scott.  This  is  the  case  of  a  ship  which  was  captured, 
having  on  board  despatches  from  the  minister  and  consul  of  France, 
in  the  United  States,  to  the  government  of  France.  The  court  has 
before  had  repeated  occasion  to  express  its  opinion,  that  the  carry- 
ing the  despatches  of  the  enemy  from  the  colonies  to  the  mother 
country,  is  a  criminal  interposition  in  the  war  that  will  lead  to  con- 
demnation. In  this  case  a  distinction  was  taken,  very  briefly  in  the 
original  argument,  which,  I  confess,  struck  me  very  forcibly  at  the 
moment,  that  carrying  the  despatches  of  an  ambassador,  situated  in 
a  neutral  country,  did  not  fall  within  the  reasoning  on  which  the 
general  principle  is  founded ;  and  I  cannot  but  say,  that  the  further 
argument  which  I  have  heard  on  that  point,  and  my  own  considera- 
tion of  the  subject,  have  but  confirmed  the  impression,  which  I  then 
received,  of  the  solidity  of  this  distinction.  That  the  carrying  the 
despatches  between  the  mother  country  and  her  colonies  is  criminal, 
can  hardly  be  doubted ;  and  I  have  never  heard  of  a  claim  of 
privilege  of  this  kind  being  asserted  on  the  *  part  of  any  [  *  465  ] 
nation,  or  by  any  individual.  On  the  contrary,  the  artifices 
of  clandestinity  and  concealment,  with  which  such  acts  have  always 
been  accompanied,  strongly  betray  the  opinion  which  the  individuals 
themselves  entertain  of  the  right. 

It  has  been  asked,  what  are  despatches?  to  which,  I  think,  this 
answer  may  safely  be  returned ;  that  they  are  all  official  communica- 
tions of  official  persons,  on  the  public  affairs  of  the  government.  The 
comparative  importance  of  the  particular  papers  is  immaterial,  since 
the  court  will  not  construct  a  scale  of  relative  importance,  which,  in 
fact,  it  has  not  the  means  of  doing,  with  any  degree  of  accuracy,  or 
with  satisfaction  to  itself;  it  is  sufficient  that  they  relate  to  the 
.public  business  of  the  enemy,  be  it  great  or  small.  It  is  the  right  of 
the  belligerent  to  intercept  and  cut  off  all  communication  between 
the  enemy  and  his  settlements,  and,  to  the  utmost  of  his  power,  to 
harass  and  disturb  this  connection,  which  it  is  one  of  the  declared 
objects  of  the  ambition  of  the  enemy  to  preserve.  It  is  not  to  be  said, 
therefore,  that  this  or  that  letter  is  of  small  moment ;  the  true  criterion 
will  be,  is  it  on  the  public  business  of  the  state,  and  passing  between 
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public  persons  for  the  public  service  ?  That  is  the  question.  If  indi- 
viduals take  papers,  coming  firom  official  persons,  and  addressed  to 
persons  in  authority,  and  they  turn  out  to  be  mere  private  letters,  as 
may  sometimes  happen  in  the  various  relations  of  life,  it  will  be  well 
for  them,  and  they  will  have  the  benefit  of  so  fortunate  an  event  But 
if  the  papers  so  taken  relate  to  public  concerns,  be  they  great  or  small, 
civil  or  military,  the  court  will  not  split  hairs,  and  consider 
[  •  466  ]  their  relative  importance.  *  For  on  what  grounds  can  it  pro- 
ceed to  make  such  an  estimate  with  any  accuracy  ?  What 
appears  small,  in  words,  or  what  may,  perhaps,  be  artfully  disguised, 
may  relate  to  objects  of  infinite  importance,  known  only  to  the  enemy, 
and  of  which  the  court  has  no  means  of  judging.  The  court,  there- 
fore, will  not  take  upon  itself  the  burthen  of  forming  such  a  scale, 
but  will  look  only  to  the  fact,  whether  the  case  falls  within  the  general 
description  or  not. 

The  circumstances  of  the  present  case,  however,  do  not  bring  it 
within  the  range  of  these  considerations,  because  it  is  not  a  case  of 
despatches  coming  firom  any  part  of  the  enemy's  territory,  whose  com- 
merce and  communications  of  every  kind  the  other  belligerent  has  a 
right  to  interrupt  They  are  despatches  firom  persons  who  are,  in  a 
peculiar  manner,  the  favorite  objects  of  the  protection  of  the  law  of 
nations,  ambassadors,  resident  in  a  neutral  country,  for  the  purpose 
of  preserving  the  relations  of  amity  between  that  state  and  his  own 
government 

On  these  grounds  a  very  material  distinction  arises,  with  respect 
to  the  right  of  furnishing  the  conveyance.  The  former  cases  were  cases 
of  neutral  ships,  c£mrying  the  enemy's  despatches,  from  his  colonies 
to  the  mother  country.  In  all  such  cases  you  have  a  right  to  con- 
clude, that  the  efiect  of  those  despatches  is  hostile  to  yourself,  because 
they  must  relate  to  the  security  of  the  enemy's  possessions,  and  to  the 
maintenance  of  a  communication  between  them ;  you  have  a  right 
to  destroy  these  possessions  and  that  communication ;  and  it  is  a  legal 
act  of  hostility  so  to  do.  But  the  neutral  country  has  a  right 
[  *  467  ]  to  preserve  *  its  relations  with  the  enemy,  and  you  are  not 
at  liberty  to  conclude,  that  any  communication  between 
them  can  partake,  in  any  degree,  of  the  nature  of  hostility  against  you. 
The  enemy  may  have  his  hostile  projects  to  be  attempted  with  the 
neutral  state ;  but  your  reliance  is  on  the  integrity  of  that  neutral 
state,  that  it  will  not  favor  nor  participate  in  such  designs,  but,  as  far 
as  its  own  councils  and  actions  are  concerned,  will  oppose  thenu 
And  if  there  should  be  private  reason  to  suppose,  that  this  confidence 
in  the  good  faith  of  the  neutral  state  has  a  doubtful  foundation,  that 
is  matter  for  the  caution  of  the  government,  to  be  counteracted  by 
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jnst  measures  of  preventive  policy,  bat  it  is  no  ground,  on  which  this 
court  can  pronounce  that  the  neutral  carrier  has  violated  his  duty  by 
bearing  despatches,  which,  as  far  as  he  can  know,  may  be  presumed 
to  be  of  an  innocent  nature,  and  in  the  maintenance  of  a  pacific  con- 
nection. One  material  ground,  therefore,  is  wanting,  on  which  the 
judgment  of  the  court  proceeded  in  the  former  cases.  Another  dis- 
tinction arises,  from  the  cheuracter  of  the  person  who  is  employed  in 
the  correspondence ;  he  is  not  an  executive  officer  of  the  government, 
acting  simply  in  the  conduct  of  its  own  affairs  within  its  own  territo- 
ries, but  an  ambassador  resident  in  a  neutral  state,  for  the  pu!rpose  of 
supporting  an  amicable  relation  with  it. 

I  have  before  said,  that  persons  discharging  the .  functions  of 
ambassadors,  are,  in  a  peculiar  manner,  objects  of  the  protection  and 
favor  of  the  law  of  nations.  The  limits  that  are  assigned^  the  ope- 
rations of  war  against  them,  by  Vattel,  and  other  writers 
upon  those  subjects,  are,  that  you  may  exercise  your  *  right  [  *  468  ] 
of  war  against  them,  wherever  the  character  of  hostility  ex- 
ists. You  may  stop  the  ambassador  of  your  enemy  on  his  passage; 
but  when  he  has  arrived,  and  has  taken  upon  himself  the  functions  of 
his  office,  and  has  been  admitted  in  his  representative  character,  he 
becomes  a  sort  of  middle-man,  entitled  to  peculiar  privileges,  as  set 
apart  for  the  protection  of  the  relations  of  amity  and  peace,  in  main- 
taining which  all  nations  are,  in  some  degree,  interested.  It  has  been 
argued,  that  he  retains  his  national  character  unmixed,  and  that  even 
his  residence  is  considered  as  a  residence  in  his  own  country.  But 
that  is  a  fiction  of  law  invented  for  his  further  protection  only,  and  as 
such  a  fiction,  it  is  not  to  be  extended  beyond  the  reasoning  on  which 
it  depends.  It  was  intended  as  a  privilege ;  and  I  am  not  aware  of 
any  instance,  in  which  it  has  been  urged  to  his  disadvantage.  Could 
it  be  said  that  he  would,  on  that  principle,  be  subject  to  any  of  the 
rights  of  war  in  a  neutral  territory  ?  Certainly  not  He  is  there  for 
the  purpose  of  carrying  on  the  communications  of  peace  and  amity, 
for  the  interest  of  his  own  country  primarily,  but  at  the  same  time, 
for  the  furtherance  and  protection  of  the  interests,  which  the  neutral 
country  also  has  in  the  continuance  of  those  relations. 

It  is  to  be  considered,  also,  with  regard  to  this  question,  what  may 
be  due  to  the  convenience  of  the  neutral  state ;  for  its  interests  may 
require  that  the  intercourse  of  correspondence  with  the  enemy's  coun- 
try should  not  be  altogether  interdicted.  It  might  be  thought  to 
amount  almost  to  a  declaration,  that  an  ambassador  from  the  enemy 
shall  not  reside  in  the  neutral  state,  if  he  is  declared  to  be  debarred 
from  the  only  means  of  communicating  with  his  own.  For 
to  what  useful  purpose  can  he  reside  *  there,  without  the  [*  469] 
27* 
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opportunities  of  such  a  communication?  It  is  too  much  to  say, 
that  all  the  business  of  the  two  states  shall  be  transacted  by  the 
minister  of  the  neutral  state,  resident  in  the  enemy's  country.  The 
practice  of  nations  has  allowed  to  neutral  states  the  privilege  of  re- 
ceiving ministers  from  the  belligerent  states,  and  the  use  and  con- 
venience of  an  immediate  negotiation  with  them. 

It  is  said,  and  truly  said,  that  this  exception  may  be  liable  to  great 
abuses,  and,  so  perhaps,  will  any  rule  that  can  be  laid  down  on  this 
subject :  — 


-  Mille  adde  catenas ; 


Effngiet  tamen  hsBC 

Opportunities  of  conveying  intelligence  may  always  exist  in  some 
form  or  other.  It  may  happen,  that  much  mischief  may  arise  by  the 
communicStion  of  news,  in  the  private  letters  of  intriguing  private 
men,  or,  as  the  French  government  has  been  much  in  the  habit  of 
employing  such  characters,  of  intriguing  women ;  but  if  they  are  not 
stamped  with  the  character  of  public  communications,  this  court  can- 
not pursue  the  consequence  to  the  penalty  of  those  persons,  who  may 
be  made  the  vehicles  of  conveying  such  a  correspondence.  It  has 
been  argued  truly,  that  whatever  the  necessities  of  the  negotiation 
may  be,  a  private  merchant  is  under  no  obligation  to  be  the  carrier 
of  the  enemy's  despatches  to  his  own  government.  Certainly  he  is 
not ;  and  one  inconvenience,  to  which  he  may  be  held  fairly  subject, 
is  that  of  having  his  vessel  brought  in  for  examination,  and  of  the 
necessary  detention  and  expense.  He  gives  the  captors  an  undenia- 
ble right  to  intercept  and  examine  the  nature,  and  contents 
[  •  470  ]  of  the  papers,  which  he  is  carrying ;  *  for  they  may  be  pa- 
pers of  an  injurious  tendency,  although  not  such,  on  any 
a  priori  presumption,  as  to  subject  the  party  who  carries  them  to  the 
penalty  of  confiscation,  and  by  giving  the  captors  the  right  of  that 
inquiry,  he  roust  submit  to  all  the  inconvenience  that  may  attend  it 
Ship  and  cargo  restored  on  payment  of  capjtors'  expense. 
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Paris,  le  24  Decembre,  1806. 
Monsieur  le  Minister  Plenipotentiaire  : 

Je  m'empresse  de  repondre  d  la  note  que  vous  m'avez  fait  Phonneur  de 
m'addresser  le  20  de  ce  mois. 

Je  pense  que  le  d^cret  imperial  du  21  Novembre  dernier,  n^apporte  jusqu'ici 
aucune  modification  aux  rdglemens  actuellement  observes  en  France,  d  IMgard 
des  navigateurs  neutres,  ni  consequemment  k  la  convention  du  30  Septembre, 
1800,  (8  vend^maire,  an.  9,)  avec  les  iiltats  Unis  d'Amerique. 

Mais,  quoique  par  cette  reponse,  les  quatre  questions  sur  lesquelles  votre 
excellence  a  desire  connaitre  mon  opinion,  se  trouvent  implicitement  r^solues, 
je  crois  pouvoir  ajouter,  — 

1.  Que  la  declaration  exprim^  par  Particle  1.  du  ddcretdu  21  Novembre,  ne 
changeant  point  la  legislation  Francaise  actuelle  sur  la  prises  maritimes,  il  n^ 
a  nul  motif  de  rechercher  quelle  interpretation,  ou  restreinte,  ou  ^tendue  pent 

tre  donn^e  i  cet  article. 

2.  Que  de  saisies  contraires  aux  rdglemens  actuels  sur  le  course,  ne  seraient 
point  allouees  aux  capteurs, 

3.  Qu'un  navire  Am^ricain  ne  pourrait  etre  pris  en  mer,  par  le  seule  raison 
qu'il  va  dans  un  des  ports  de  PAngleterre,  ou  qu'il  en  revient,  puisque,  con- 
form^ment  d  Particle  7  dudit  decret,  on  doit  se  bomer  en  France,  k  ne  pas 
admittre  les  b&timens  venant  de  PAngleterre  ou  des  colonies  Anglaises. 

4.  Que  les  dispositions  des  articles  2  et  5  dudit  decret^  s^appliquent  natu- 
rellement  aux  citoyens  Strangers,  domicilies  en  France,  ou  dans  les  pays  occu- 
p^s  par  les  troupes  de  S.  M.  Empereur  et  Roi,  attendu  quelles  ont  le  caractere 
d'une  loi  gdn^rale ;  mais  qu'il  conviendrait  que  votre  excellence  trai- 

tit  avec  le  ministre  des  relations  •  ext^rieures  ce  qui  conceme  le  cor-  [  *  2  ] 
respondance  des  citoyens  des  ijtats  Unis  de  PAmerique  avec  PAn- 
gleterre. 

Je  prie  votre  Excellence,  Monsieur  le  ministre  plenipotentiaire,  de  recevoir 
Passurance  de  ma  haut  consideration. 

Le  ministre  de  la  marine  et  des  colonies, 

Signe  Decr^s. 
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P.  S.  II  D^ehappera  pas  a  Monsieur  le  g^o^ral  Armstrong,  que  mes  r^ponaes 
ne  peuvent  avoir  le  d^veloppement  qu'elles  recevraient  du  ministre  des  rela- 
tions ext^rieures,  et  que  c'est  naturellement  i  lui  qu'il  doit  s'adresser  pour  ces 
explications,  que  je  suis  fort  aise  de  lui  donner  puisqu'il  les  ddsire,  mais  sur 
lesquelles  j'ai  des  donnees  moins  positives  que  le  prince  de  B^ndvent 

Conforme  ^  Toriginal, 

SignS  D.-B.  Wardew, 
Secretaire  du  Minislre  Plenipotentiaire  de  ItlaU  Vhis. 


[♦3  ]  ♦NOTE  I. 

On  ih4  Practice  of  the  British  Prize  Courts,  with  regard  to  the  Colonial  Trade  of  the 
enemyy  during  the  American  War,  ^c. 

In  some  publications  which  have  appeared  during  the  last  two  or  three  years,  rela- 
tive to  the  principles  that  are  applied  hy  this  country  to  the  colonial  trade  of  the  enemy, 
the  practice  of  the  American  war  is,  amongst  other  topics,  brought  into  discussion. 
From  the  manner  in  which  that  part  of  the  subject  is  treated,  it  may  be  inferred  that 
the  Prize  history  of  that  period  is  but  very  imperfectly  understood.  It  is  merely  for 
the  purpose  of  putting  on  record  a  faithful  statement  of  facts,  that  the  foUowing  note 
is  constructed,  as  a  supplement  to  those  passages  in  the  several  volumes  of  these  repoarts 
in  which  the  subject  is  incidentally  mentioned. 

In  one  treatise,  generally  ascribed  to  a  gentleman  high  in  official  situation  under  his 
own  government,  it  seems  to  be  assumed,  that  the  principle  of  disputing  the  leg^ty  of 
trading  with  the  colonies  of  the  enemy,  which  had  been  acted  upon,  with  much  pre- 
cision, in  the  war  of  1756,  was  totally  intermitted,  as  a  pretension  not  advanced  in  the 
political  or  judicial  discussions  of  the  subsequent  war.  ^  The  next  inquiry,"  it  is  said, 
^  relates  to  the  war  of  the  American  revolution,  or  the  French  war  of  1778.  Here  it 
b  conceded,  on  the  British  side,  that  the  new  principle  was,  throughout  that  period, 
entirely  suspended.  On  the  other  side,  it  may  be  affirmed  that  it  was  abscJntely  aban- 
doned." 

What  the  principle  was,  in  form  and  effect,  it  will  be  unnecessary  to  state  with  par- 
ticularity in  this  place.    With  respect  to  its  origin,  it  may  be  not  so  superfluous  to 
remark  that  it  is  sometimes  veiy  incorrectly  termed  the  principle  of  the  war  of  1 756, 
and  that  advantage  is  taken  of  this  manner  of  describing  it,  when  it  is  styled  "  a  new 
principle,''  and  when  it  is  said  "to  be  a  material  &ct  that  the  principle  was 
[  ♦  4  ]  *  never  asserted  or  enforced  before  the  war  of  1 756."    To  assign  the  proper 
origin  to  thb  principle  will  not  appear  immaterial,  if  it  is  recollected  that  a 
prominent  part  of  the  question  in  dispute  is  placed  on  this  consideration.  Whether  it 
was  a  principle  of  partial  and  occasional  application  merely,  and  whether  the  ^^scon- 
tinuance  of  the  practice,  which  took  place  at  the  close  of  the  American  war,  amounted 
to  a  general  and  unqualifled  renunciation  ?  or  whether  the  reverse  of  this  represent- 
ation is  not  more  consonant  to  the  truth ;  that  the  principle  was  universal  in  its  esti^ 
blishment,  as  naturally  incident  to  the  state  of  facts  out  of  which  it  grew ;  and  that  the 
discontinuance  was  occasional  only,  and  dependent  on  schemes  of  colonial  policy,  which 
have  since  been  superseded  and  withdrawn. 

As  a  measure  of  practical  hostility,  it  would  necessarily  follow  in  order  of  time,  and 
be  dependent  on,  the  subject  against  which  it  operated,  the  increasing  importance 
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of  this  branch  of  the  enemy's  resources,  and  the  policy  observed  by  the  enemy  with 
respect  to  it  In  what  proportion  this  branch  of  the  commerce  of  France  had  been 
growing  np,  in  common  with  the  colonial  interests  of  other  European  nations,  may  be 
seen  in  a  striking  point  of  view  in  Mr.  Arnold's  History  of  the  Commercial  Relations 
and  the  Balance  of  Trade  of  France,^  in  which  work  the  produce  of  the  colonies  is 
considered,  throughout,  as  the  great  staple  commodity  by  which  that  country  was  ena- 
bled to  support  and  carry  on  her  commerce  with  the  northern  states.  What  the  policy 
of  France  has  been  relative  to  this  peculiar  trade,  and  how  litde  reason  there  is  to  im- 
peach the  principle  itself,  from  any  delay  or  indetermination  that  can  be  attributed  to 
the  manner  in  which  it  was  ori^nally  applied,  may  be  collected,  also,  from  the  state- 
ments of  French  writers.  From  the  passages  subjoined^  it  will  appear  that 
the  war  of  1766  was  ♦  not  the  first  instance  in  which  the  protection  of  the  [♦  6  J 
colonial  trade  of  France,  by  the  intervention  of  neutral  privileges,  had  been 
made  a  device  and  stratagem  of  war,  and  that  it  was  so  ^r,  at  least,  counteracted,  in 
efiect,  by  this  country,  in  the  preceding  wars  of  that  century,  as  to  be  immediately 
abandoned.  The  fluctuations  of  policy  thus  abruptly  pursued  by  the  enemy,  will 
best  explain  how  it  may  have  happened  that  the  principle  did  not  assume  its  more  dis- 
tinct character  prior  to  the  war  of  1756.  With  respect  to  the  suspension  of  the  prin- 
ciple, as  described  in  the  work  above  mentioned,  it  will  be  the  object  of  the  fdlowing 
note  to  show  what  the  course  of  that  suspension  actually  was,  how  far  it  may  be  con- 
sidered as  an  entire  suspension  throughout  that  war,  or  as  an  absolute  abandonment, 
and  at  what  particular  time  it  was  introduced. 

In  another  passage  of  the  same  treatise,  referring  to  the  explanation  which  has  been 
given  of  that  suspension,  a  doubt  is  suggested  whether  the  views  ascribed  to  the 
French  government,  and  the  construction  asserted  to  have  been  put  upon  them  by  the 
Prize  Courts  of  this  country  can  be  shown  by  any  evidence  to  have  led  to  the  relaxa- 
tion in  question.    '*At  what  particular  time,  it  is  asked,  and  in  what  particular  terms, 
this  important  declaration  by  France  was  made,  is  not  mentioned ;  nor  has  any  such 
declaration  been  discovered  by  a  search  which  has  been  carried  through  all  the  French 
codes,  and  such  of  the  annals  of  the  times  as  were  most  likely  to  contain  it ;  and  with- 
out some  further  account  of  this  declaration,  or  this  *  profession'  on  the 
part  of  France,  as  it  is  elsewhere  called,  it  is  impossible  *  to  decide  on  the  pre-  [  '^^  6  ] 
cise  character  and  import  of  it"   In  answer  to  this  call  for  further  information, 
it  will  be  also  the  object  of  the  following  note  to  supply  such  facts  as  may  have  fallen 
within  the  scope  of  the  editor's  observation.    It  will  at  least  be  shown  by  contemporary 
documents  that  the  understanding,  which  is  traditionaDy  reported  to  have  prevailed. 


1  Pp.  157, 193,  210,  &  4  263,  362. 

^  "  Ce  n^est  par  la  premiere  fois  qu'on  a  voolu  recoarir  en  France  aux  nations  neutres, 
pour  approvisioner  et  voider  nos  colonies,  et  que  ce  sceours  a  6t6  reconnu  insuffisant  et  ruin- 
eux."  M.  de  Pontchartrain,  dtant  ministre  de  la  marine,  cmt  qu'H  seroit  bon  d'admettre  dans 
nos  colonies  les  nations  amies;  mais  les  premiers  vaisseaux  qui  furent  expc^di^s  ayant  4t4 
pris,  le  ministre  revint  tout  de  suite  an  seul  expedient  vraiment  cfficace ;  il  traca  un  plan  de 
protection  pour  la  navigation  Francoise  si  excellent,  que  quoiqne  nous  snffions  en  gnerre  avec 
TAngleterre,  et  la  Hollande,  k  la  fois,  les  primes  ne  passerent  par  20  ponr  cent  d'entr^e  or  de 
sortie  de  St  Dominique,  et  de  la  Martinique,  et  15  2i  22  pour  cent  ponr  aller  a  Quebec." 
This  must  have  been  in  the  war  that  ended  with  the  peace  of  Utrecht 

"  In  1744,  radministration  vonlut  tenter  la  memo  chose :  On  fit  exp^er  de  Hollande,  six 
navires  ponr  St.  Dominique,  la  Martinique,  et  Cayenne.  Cinque  furent  pris ;  celui  ponr  Cay- 
enne, bcaucoup  plus  petit,  et  moins  important,  arriva ;  de  la  on  prit  le  parti  sage  dMtablir  des 
convois,  et  d'interdire  aux  amateurs  toute  expedition  particuliere." —  Considerations  sur  Tad- 
mission  des  navires  neutres,  aux  colonies  Francoise  de  TAmerique  en  terns  de  guerre,  p.  13. 
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was  discussed  and  agitated  as  a  dlstincUon  operative  in  point  of  legal  effect,  if  the  £MSi 
of  snch  a  change  of  system,  on  the  part  of  France,  could  be  satisfactorily  established. 

If  this  is  shown,  much  stress  will  not,  it  is  hoped,  be  laid  on  the  terms  *'  declared  by 
Fnuice,** "  declaration  or  profession  on  the  part  of  France ; "  as  if  those  expreanons 
necessarily  implied  a  direct  communication  between  the  hostile  govemmentB.  Snch  a 
profession,  so  made,  would  indeed  have  been  a  singular  occurrence,  and  deserving  ci 
the  very  small  degree  of  credit  which  the  writer  justly  remarks  would  be  due  to  it.  If 
collateral  facts  should  correspond  to  show  that  the  understanding  alleged  did  prerailf 
there  will  not  be  wanting  other  channels  of  communication  through  which  such  a  per- 
suasion would  be  more  naturally  and  more  effectually  inculcated,  as  there  may  be  here- 
after occasion  to  remark. 

With  respect  to  the  assertion,  ^  That  the  rule  was  suspended  throughout  that  periody*' 
or,  as  it  is  expressed  by  another  gentleman,  *'  that  it  was  lost  sight  of  in  the  war  that 
ended  in  the  year  1 783."  The  most  effectual  correction  that  can  be  opposed  to  aach 
statements  will  be  by  reference  to  a  professional  opinion,  given  so  late  in  those  hostilir 
ties  as  the  24th  of  February,  1781,  by  an  advocate  of  very  distinguished  accuracy  and 
experience.  That  opinion  states  the  result  of  the  cases  which  had  occurred  during  the 
preceding  war,  and  "  that  it  was  to  be  concluded,  from  those  precedents,  that  the  event 
would  be  the  same,  if  the  appeal  interposed  in  the  present  case  should  be  prosecuted : 
but  that  no  case  of  the  same  nature  had  been  determined,  either  by  the  Lords  of  App^ 
or  the  High  Court  of  Admiralty  of  England,  during  any  part  of  the  war." 

We  learn,  then,  from  the  best  authority,  that  the  question  had  not  presented  itself  in 
the  High  Court  of  Admiralty  till  that  late  period  of  the  war.    From  the  htstorj  <^  the 
case  itself  it  is  evident  that  the  Vice  Admiralty  Courts  had  proceeded,  without  hesita- 
tion, to  apply  the  principle  which  had  been  uniformly  acted  upon  in  the  former  war. 
In  the  Decisions  of  the  Court  of  Session  in  Scotland,^  also,  there  is  reported 
[  *  7  ]  the  case  of  The  Catharina,  a  Dutch  ship,  captured  *  on  the  22d  of  May,  1780, 
and  brought  to  Glasgow,  and  condemned  expressly  on  the  ground  that  the 
cai^  was  laden  at  St  Domingo,  and  was  admitted  to  be  the  produce  of  that  island. 
That  case  went  by  appeal  to  the  House  of  Lords,  where  the'  sentence  of  the  Court  of 
Session,  and  of  the  High  Court  of  Admiralty  of  Scotland,  was  reversed.    It  was  inti- 
mated by  the  learned  lord  who  moved  for  the  reversal,  "  That  the  High  Court  of 
Admiralty  in  Scotland  had  no  jurisdiction  in  prize  causes."    But  the  point  principally 
relied  on  seems  to  have  been,  **  Because  the  principle  on  which  the  courts  had  pn^- 
ceeded,  although  adhered  to  in  the  war  which  ended  in  1 763,  had  been  departed  £ram 
in  that  which  terminated  in  1782."* 

Before  the  House  of  Lords,  the  case  appears  to  have  undergone  a  full  discussion, 
from  the  statement  given  of  it  in  Mr.  Browne's  Parliamentary  Reports,^  and  from  the 
reasons  still  extant  in  the  papers  printed  for  the  hearing  of  the  cause.  From  thence 
we  gather  several  particulars  which  have  not  accompanied  the  history  of  the  case  in 
which  the  same  question  was  decided  by  the  Lords  of  Appeal  in  Prize  Causes.  Hie 
two  cases  were  neariy  contemporary,^  on  similar  facts,  and  argued  by  the  same  emi- 
nent persons.  It  is  not  known  that  any  note  is  now  extant  of  what  passed  in  the  par- 
ticular case  of  The  Tiger.  In  defect  of  proof,  therefore,  from  the  proceedings  in  the 
original  case,  we  may  be  at  liberty  to  advert  to  what  is  preserved  in  this  parallel  case, 
and  to  consider  the  two  cases  as  identically  the  same.  From  the  argument  before  the 
House  of  Lords,  we  learn  the  precise  edict  of  the  French  government,  to  which  the 
attention  of  the  courts  of  this  country  was  directed,  as  distinguishing  colonial  cases  of 


1  dOth  January,  1781.  '  Decisions  of  the  Court  of  Session,  ui  ntpra, 

»  Vol.  5,  p.  328,  edit  1803. 

*  Tiger,  Lords  of  Appeal,  22d  January,  1782 ;  Catherine,  House  of  Lords,  2d  May,  1783. 
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that  period  from  die  precedents  of  the  former  war.  It  was  an  edict  issued  at  Paris,  on 
the  dlst  Juljr,  1779,b7  which,  as  it  is  recited,  **  The  sabjects  of  all  states  not  at  enmity 
with  France  were  allowed  to  trade  with  the  French  colonies." 

It  woald  be  desirable  to  ascertain  the  exact  terms  of  this  edict ;  but  it  is  not  printed 
entire,  nor  has  the  search  made  for  it  been  hitherto  successful  The  above  recital  is 
copied  from  the  printed  case  of  the  appellant  In  another  passage  it  is  stated  some- 
what differently,  as  an  edict "  laying  open  the  French  West  India  trade  to  all  foreign- 
ers or  neutral  nations."  On  the  part  of  the  claimant,  "  the  effect  of  this  decree  was 
pressed,  as  materially  distinguishing  the  case  from  the  cases  of  the  preceding 
war,  which,  the  appellants  *  contended,  did  not  apply,  not  being  similar  to  [  *  8  ] 
the  question  at  issue.  They  denied  that  they  had  any  license  from,  or  com- 
merce or  connection  with  France,  that  codd  in  any  shape  make  the  ship  or  cargo 
French  by  adoption ;  they  only  availed  themselves  of  the  liberty  that  was  given  to 
Hiem  as  subjects  of  Holland,  in  common  with  every  other  nation  in  the  world  not  at 
war  with  France,  in  consequence  of  an  edict  of  Paris,  the  81st  July,  1779,  laying  open 
the  French  West  India  trade  to  all  foreigners  and  neutral  nations.  And  reliance  was 
placed,  as  to  the  legality  of  a  trade  so  permitted,  on  a  precedent  then  recently  decided 
by  the  Lords  of  Appeal  in  Prize  Causes,^  in  the  case  of  The  Tiger,  a  Danish  ship, 
from  St.  Domingo  to  St  Thomas,  and  some  other  subsequent  cases." 

From  the  manner  in  which  the  edict  is  recited,  there  b  reason  to  believe,  that  the 
tenor  of  the  ordinance  is  pretty  fully  preserved,  although  the  precise  expressions  may 
not  all  be  retained.  It  was  a  general  and  universal  opening  of  the  colonial  market, 
and  in  consequence  of  an  edict  of  Paris,  of  the  3 1st  July,  1779. 

This  circumstance  is  not  altogether  immaterial,  as  implying,  perhaps,  something 
special  in  the  mode  or  design  of  making  the  proclamation.  A  partial  liberty  of  trade 
had  been  previously  granted  by  the  governors  of  the  respective  islands,  at  St  Domingo, 
at  least,  and  at  Martinique,  prior  to  the  declaration  ^  of  war,  or  the  knowledge  of  actual 
hostilities  in  that  part  of  the  world.  The  admission  of  foreigners  into  the  port  of  St 
Domingo  was  authorized  by  an  ordinance  of  the  governor,  recited  in  the  papers  of  the 
Tiger,  bearing  date  the  20th  of  July,  1778,  and  entitled,  an  ^  Ordinance  concemant 
introduction  des  bailments  etrangers,  et  le  payment  des  droits,"  &c.  And  in  a  col- 
lection of  the  acts  of  Martinique,  entitled,  *^  Annales  de  la  Martinique,"  there  is  an 
ordinance  of  the  governor,  of  the  7th  July,  1778,  <*  declaring  the  ports  of  that  island 
open  to  foreign  traders,  for  the  supply  of  the  island." 

Whatever  the  secret  object  of  the  proclamation  of  1779  may  have  been,  the  purport 
of  the  edict  was  at  least  general.    It  will  be  observed,  perhaps,  that  nothing  is  men- 
tioned of  another  material  character,  ascribed  to  this  change  in  the  policy 
of  France,  *  "  that  it  was  understood  also  to  be  promulgated  as  permanent"  [  ♦  9  ] 
But  from  the  same  case  we  collect  that  a  character  of  that  kind  had  been 
ascribed  to  it    It  is  in  the  latter  part  of  the  printed  reasons  of  the  captor  that  this 
topic  is  introduced,  in  conclusion  of  the  genend  argument,  of  which  a  short  extract 
may  not  improperly  be  inserted  here. 

In  support  of  the  sentence  of  the  court  below,  it  was  contended,  "  That  the  case 
came  precisely  within  the  principles  that  had  been  applied  to  the  colonial  trade  during 
the  late  war ;  that  the  continuance  of  the  same  principle  had  been  enacted  by  the 
legislature  in  the  statute  '  which  permitted  ^  regulated  trade  to  Grenada  and  the  Gre- 
nadines, in  neutral  ships  bound  to  any  neutral  port ; "  but  with  a  provision  that  it 

1  23d  June,  1782. 

*  The  order  for  reprisals  on  the  part  of  France,  bears  date  the  10th  of  July,  1778,  rocitiog 
the  capture  of  two  French  frigates  by  the  English,  on  the  17th  of  Jane  preceding.  In  a 
subsequent  order  of  the  5th  of  April,  1779,  the  commencement  of  hostilities  is  directed  to  be 
reckoned,  retrospectively,  from  the  date  of  the  17th  of  June,  1778. 

>  20  Geo.  3,  c  29,  A.  D.  1780. 
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should  not  extend  to  any  other  island  than  Grenada  or  the  Grenadines ;  "  the  whole 
of  which  loadings  or  cargoes  shall  be  liable  to  confiscation  and  condemnation  as  lawful 
prize,  any  thing  in  this  act  to  the  contraiy  notwithstanding." 

<'  That  agreeable  to  the  same  principle,  there  was  a  clause  in  the  instructions  to  die 
owners  of  private  ships  of  war,  which  enjoins  the  commanders  of  such  private  slups 
and  yesseb  as  shall  have  letters  of  marque  and  reprisals,  that  thej  do  not,  upon  any 
account,  seize  upon  or  detain  any  ship  belonging  either  to  the  States  General  of  the 
United  Froyinces,  or  to  their  subjects,  bound  from  one  European  port  to  another,  or 
from  any  Dutch  settlement  to  any  port  of  the  United  Provinces,  and  vice- versa ; — bj 
which  it  was  plainly  implied,  that  British  privateers  might  seize  Dutch  ships  coining 
from  a  French  West  India  settlement,  with  goods  taken  in  there." 

«  That,  with  respect  to  the  edict  of  the  French  king,  of  the  81st  July,  1779,  *by 
wluch  the  trade  of  the  colonies  was  laid  open  to  all  neutral  states,'  it  was  to  be  recol- 
lected, that  during  the  last  war,  Dutch  ships  engaged  in  this  trade  obtained  special 
licenses  from  the  French  government,  but  these  were  constantly  disregarded,  when 
urged  as  obviating  the  allegation  of  their  being  engaged  in  a  trade  only  open  to 
French  subjects,  and  were  even  taken  as  conclusive  evidence  of  their  being  adopted 
French  ships.  During  the  present  war,  it  is  said,  a  general  licence  had  been  given, 
which  cannot  vary  the  case  when  the  views  and  consequences  are  precisely  the  same. 
The  opening  a  trade  to  the  colonies  of  France,  flagrante  haJlo^  was  a  transaction  to 
the  prejudice  of  Great  Britain,  and  a  mere  devica«and  cover  for  fraud.  A  Dutchman, 
trading  under  a  privilege  of  this  kind,  is  not  in  the  ordinary  situation  of  a 
[  ♦  10  ]  neutral  subject,  continuing  his  own  commerce  with  the  warring  nations,  ♦as 
in  time  of  peace ;  he  is,  to  all  intents  and  purposes,  carrying  on  the  trade  of 
France,  being  admitted  to  a  participation,  ad  hunc  affectum,  in  the  exclusive  rights  of 
a  French  subject"  Then  follows  the  passage  more  particularly  connected  with  the 
present  subject  "  No  person  can  possibly  believe  that  the  license  to  other  states  will 
be  continued  by  France  after  the  peace ;  it  has  been  shown,  in  a  variety  of  instances, 
that  the  Dutch  do  not  understand  that  it  will;  and,  until  such  license  has  been 
granted,  or  continued,  in  time  of  profound  peace,  no  regard  can  be  paid  to  it  idien 
issued  in  time  of  war." 

Here,  then,  we  seem  to  approach  near  to  the  object  of  this  inquiry.  *For  when  tiie 
grounds  of  a  judicial  decision  are  not  stated  by  the  court,  there  is  no  better  mode  of 
collecting  the  reasons  conjecturally,  than  by  tracing  them  through  the  arguments  of  the 
several  parties.  It  is  in  this  argument  admitted,  that  the  effect  of  such  a  change  would 
supersede  the  principle  that  had  been  established  upon  a  different  state  of  &cts ;  and 
by  the  attempt  to  prove  that  a  permanent  change  was  not  very  credible,  it  is  implied 
also,  that  such  a  change  was  contended  for.  Considering  the  argument,  in  this  case, 
as  identified  in  substance  with  the  argument  before  the  Lords  of  Appeal  in  prize 
causes,  we  seem  to  have  approached  as  near  to  the  secret  deliberations  of  that  court  of 
judicature,  by  which  the  deviation  from  former  precedents  was  first  sanctioned,  as  the 
nature  of  the  investigation  will  admit 

In  addition  to  what  has  been  stated  as  direct  evidence  of  such  an  impression,  it  may  not 
be  immaterial  to  consider,  also,  how  far  it  might  be  supported,  or  opposed  by  the  gene- 
ral opinions  of  the  times.  On  this  point,  it  cannot  be  forgotten,  tiiat  the  very  Cashion 
of  political  theories  at  that  period,  was  precisely  of  a  character  to  give  countenance 
and  support  to  such  a  pretension.  In  this  country,  the  policy  of  throwing  open  the 
colonial  trade,  had  been  strenuously  recommended  by  persons  of  great  name  and 
authority,  and  particularly  by  the  celebrated  author  of  "  The  Wealth  of  Nations,"  a 
work  which  had  then  recentiy  appeared.  Similar  sentiments  had  been  industriously 
cultivated  by  the  iconomistes  in  France,  by  Mr.  Mirabeau  especially,  and,  amongst 
other  grounds,  with  a  reference  to  the  precarious  relation  subsisting  between  the  colo- 
nies and  the  parent  state,  on  the  breaking  out  of  a  war. 
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From  the  little  tract  before  mentioned,  published  in  1779,  entitled,  <<  Considerations 
sor  Fadmission  des  Navires  neutres  aux  colonics  Francoises  de  TAmerique,  en  terns 
de  guerre,''  may  be  collected  many  important  traces  of  the  views  of  colonial 
« policy  entertained  in  France  at  that  period.    It  appears  that  there  had  [  *  11  ] 
been  strong  fluctuations  of  opinion  on  this  subject,  on  the  part  of  the  govern- 
ment of  France,  antecedent  to  the  actual  commencement  of  hostilities.    That  publi- 
cation was  intended  to  have  appeared  about  the  end  of  April,  1778,  but  some  obstacles 
had  prevented  it    **  Now,  however,  it  is  said,  since  government  has  abandoned  the 
project  of  provisioning  the  colonies  by  means  of  neutrals,  and  has  adopted  the  method 
of  protecting  our  own  commerce  by  strong  convoy,  we  may,  without  inconvenience, 
venture  to  consecrate,  by  this  publication,  principles  so  according  with  those  of  the 
government,  and  introduce  to  the  public  a  work,  which  has  no  other  object  but  the 
national  honor  and  prosperity." 

Of  a  government,  wavering  between  such  views,  it  is  neither  an  illiberal,  nor  a 
strained  interpretation  of  their  acts,  to  believe  that  they  would  willingly  concur  in  any 
representation  that  might  promote  the  great  object  of  national  prosperity.  A  more 
simple,  and,  perhaps,  the  just  interpretation  would  be,  to  suppose  that  they  might  be 
so  undetermined  in  respect  to  their  future  plans,  as  to  be  not  chargeable  with  fraud  in 
encouraging  any  representations,  that  might  be  circulated,  of  the  continuance  and 
intended  permanence  of  their  present  policy.  This,  at  least,  may  be  assumed,  that  if 
there  were  any  other  parties  disposed  to  contend  for  a  construction  of  their  acts,  that 
would  secure  a  temporary  advantage  to  their  trade,  it  was  not  from  any  more  explicit 
declaration,  on  the  part  of  the  French  cabinet,  that  the  fallacy  of  such  a  representa- 
tion would  be  exposed. 

This  leads  to  a  consideration  of  the  question,  whether  it  was  probable  that  other 
parties  would  interest  themselves  in  that  cause  ?  And  there  are  not  wanting  traces  of 
such  an  interposition.  It  has  been,  at  all  times,  an  object  of  solicitude  with  neutral 
states,  to  promote  and  extend  the  trade  of  their  subjects,  by  the  assurances  which  they 
may  be  enabled  to  give  of  the  views  and  dispositions  of  belligerent  powers,  respectively, 
towards  themselves.  It  is  not  unfrequent  with  them  to  contend  for  particular  immuni- 
ties, on  condition  that  they  may  be  able  to  obtain  the  same  privileges  from  the  opposite 
belligerent. 

The  disposition  of  the  neutral  states  to  act  in  concert,  and  with  every  possible 
advantage  for  the  extension  of  their  commerce,  at  that  particular  time,  is  well  known. 
In  whatever  form  the  inference  may  be  supposed  to  have  been  made,  traces 
of  some  such  *  interposition  are  to  be  perceived  in  a  work  entitled,  **  A  [  *  12  ] 
Treatise  on  Neutrality,"  published  by  Mr.  Henning,  at  Altona,  in  1 784,  soon 
after  the  termination  of  tiiat  war. 

From  the  subject  of  blockade  the  writer  passes  on  to  treat  of  the  situation  of  the 
enemy's  colonies :  **A  very  important  consideration  connected  with  the  present  sub- 
ject," says  he,  "  is  the  trade  widi  the  colonies  in  the  West  Indies."  In  respect  to  them, 
is  there  any  foundation  whatever  for  considering  the  islands  in  the  West  Indies  as  in  a 
state  of  blockade  ?  And  if  there  is  not,  what  necessity  could  there  be  for  a  special 
prtxilamation  on  the  part  of  Great  Britain,  authorizing  neutral  ships  to  trade  in  the 
produce  of  Grenada  and  the  Grenadines,  since  those  islands  have  fallen  into  the  pos- 
session of  France,  and  France  has  laid  open  the  trade  from  Martinique  and  her  other 
islands  ?  Further,  on  what  grounds  can  Great  Britain  prescribe,  ^at  the  returned 
cargoes  from  Grenada  or  the  Grenadines  shall  go  to  neutral  ports,  under  the  name  of 
some  commercial  house  of  those  islands,  in  order  to  exclude  the  produce  of  the  other 
French  islands  from  being  carried  as  any  part  of  those  cargoes  ?  "  Some  remarks  are 
then  made  on  the  limitation  of  the  Grenada  Act,  which  fix  its  commencement  pro- 
spectively from  the  1st  June,  1780,  and  provide,  that  nothing  in  that  act  should  be 
taken  to  affect  any  judgment  already  given.    These  are  not  improperly  considered  as 
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maintaining  a  general  principle  of  exclusion,  which  the  writer  terms  an  infringement 
on  nentral  rights,  asserting,  that  France  alone  has  the  right  of  permitting,  or  not,  the 
trade  with  her  own  colonies. 

**  It  is  tme,  indeed,  (it  is  observed,)  -^t  an  English  act  of  parliament  can  be  no  law 
for  foreign  states,  nor  operate  to  the  diminution  of  their  rights.  But  it  is  a  direct 
authority  to  British  subjects  for  the  seizure  and  condemnation  of  all  ships  and  cargoes 
coming  from  the  French  or  Dutch  colonies,  the  effect  of  which  must  be  to  impose 
great  embarrassments  on  neutral  trade.  And  it  is  obvious,  that  these  embarrassments 
must  be  severely  felt,  if  the  difficulties  which  grow  out  of  such  particular  ordinances, 
are  not  adjusted  in  an  amicable  and  friendly  manner  by  treaty,  more  especially  if  the 
neutral  state  grants  the  protection  of  an  armed  convoy  for  a  trade  which  the  belliger- 
ent state  treats  as  interdicted.  Now,  although  in  respect  to  the  trade  with  the  colonies 
in  America,  since  France  has  opened  it  to  all  nations,  no  express  concession  has  been 
made  on  the  part  of  Great  Britain,  still  all  vessels  seized  for  having  brought  goods  from 
the  French  and  Dutch  colonies,  have  been  released  by  the  British  Courts  of 
[  *  13  ]  Admiralty,  and  the  colonial  *  trade  has  been  generally  permitted  to  all  neutad 
ships.  We  may  therefore  consider  that  point  as  settled." ' 
This  is  all  that  is  said  on  the  colonial  principle  throughout  the  treatise.  In  these 
observations  it  is  not  easy  to  discern  any  very  precise  understanding  of  the  ground  on 
which  the  principle  had  been  originally  placed,  nor  any  very  firm  persuasion  that  it 
had  been  absolutely  renounced.  On  the  other  hand,  they  contain  an  acknowledgment 
that  the  principle  of  exclusion  had  been  asserted  in  that  war,  and  that  the  relaxation 
was  considered,  always,  in  conjunction  with  the  unlimited  opening  of  the  French  colo- 
nies, and  as  consequent  upon  that  alteration  of  system.  The  practice  of  the  Courts  of 
Admiralty  of  this  country  is  set  in  opposition  to  the  want  of  any  direct  and  absolute 
concession,  on  the  part  of  the  government ;  fnnn  which  it  may  be  inferred,  that  the 
change  of  practice  was  introduced  on  considerations  far  short  of  a  general  and  unqualL- 
fied  renunciation  of  the  principle ;  and  that  the  parties  to  whom  alone  a  formal  con- 
cession might,  at  any  time,  have  been  expected  to  be  made,  could  be  no  other  than 
the  neutral  states,  endeavoring  by  negotiation,  and  by  all  means  in  their  power,  to 
establish  the  right  of  their  subjects  to  this  extended  conunerce. 

But,  it  is  asked,  *'  why,  at  least,  was  not  the  rule  enforced  as  to  the  colonies  of  Spain 
and  Holland,  with  regard  to  which  no  change  of  policy  is  even  imputed."  The 
answer  with  respect  to  Spain  may  be  found  in  the  fact,  that  the  colonial  trade  of  that 
kingdom  was  carried  on  chiefly  under  special  licenses,  granted  to  what  were  termed 
registered  ships,  and  that  cases  of  that  description  *  were  condemned  on  the  same 
course  of  reasoning  that  had  been  applied  to  them  in  the  war  of  1 740. 

With  respect  to  the  Dutch  colonies,  the  period  '  at  which  Holland  came  into  the 
war  was  so  late,  that,  on  that  account  alone,  no  particular  inference  can  be  drawn 
from  the  conduct  of  this  country  toward  the  Dutch  colonies. 

It  may  not,  however,  be  altogether  irrelevant  to  the  due  consideration  of  the  sub- 
ject, to  advert  to  the  situation  of  the  principal  Dutch  settlements  during  that  war. 
St  Eustatius  was  captured  immediately  on  the  breaking  out  of  hostilities,  on  the  Sd 
Feb.,  1781.    Of  the  state  of  Curacoa,  it  became  notorious,  in  the  case  of  The  Niewve 
Vriendschap,  captured  in  January,  1 788,  that  from  the  begmning  of  the  Dutch  war, 
above  twenty  sail  of  Dutch  ships  had  been  lying  there  nearly  two  years  in  expectation 
of  convoy,  with  cargoes  on  board ;  and  being  tmable  to  obtain  convoy,  they 
[  •  14  ]  were  passed  over  to  imperial  houses  at  Ghent  and  •  other  places  for  the  pur^ 
pose  of  protecting  the  property.    They  sailed  in  the  autumn  of  1782,  and 
were  several  of  them  captured  in  the  beginning  of  1783,  a  short  time  prior  to  the 


1  Page  5a  a  Hcrtigmnan,  9th  Dec  1780.  «  War  declared,  20th  Dec.  1780. 
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termination  of  the  war.  Though  occurring  late,  and  after  the  decision  in  The  Tiger, 
they  were  in  their  nature  undoubtedly  cases  of  trade  with  the  colonies  of  Holland, 
with  regard  to  which  no  change  of  system  is  known  to  have  been  intimated ;  and  the 
answer  to  the  question  must,  perhaps,  be  placed  on  this  consideration,  that  in  the 
course  of  successiye  hostilities  against  confederated  powers,  it  is  natural,  and  frequent, 
in  practice,  not  to  vary  general  rules,  though  they  may  have  been  adopted,  originally, 
wiUi  reference  to  the  situation  of  the  principal  enemy  in  the  war. 

These  are  the  observations  which  the  editor  has  been  induced  to  collect,  under  a 
desire  of  assisting  to  ascertain,  with  some  degree  of  historical  precision,  the  course  of 
a  transaction,  to  which  a  reference  is  frequently  made  in  very  general  and  iudefinite 
terms.  If  the  result  of  this  inquiry  should  appear  to  rest,  in  some  parts,  more,  than 
might  be  desired,  on  conjectural  reasoning,  it  will  be  received,  it  is  hoped,  with  atten- 
tion to  the  difficulty  of  obtaining  positive  evidence  of  opinions  and  sentiments  which 
had  no  appropriate  channel  of  conmiunication,  through  which  they  can  be  directly 
traced.  It  will,  at  least,  establish  some  points  not  before  brought  to  public  notice.  It 
will  show  that  the  explanation,  traditionally  recorded,  of  the  judicial  grounds  of  this 
relaxation,  is  strictly  conformable  to  the  course  of  argument  actually  pursued,  and  that 
it  is  corroborated  by  the  accounts  given  of  the  chainge  by  foreign  contemporary  writers. 
Lastly,  it  will  justify  a  conclusion,  that  the  representations  before  cited,  and  also  the 
following,  '*  that  not  only  the  trade  of  neutrals  to  the  belligerent  coasts  and  colonies 
was  sanctioned  by  the  British  courts  throughout  the  war  of  1778,  but  that  the  sanction 
was  derived  by  the  law  of  nations,  and  consequently  that  the  new  principle,  condemn- 
ing such  a  trade,  was  not  merely  suspended  under  the  influence  of  a  particular  consi- 
deration that  ceased  with  that  war,  but  was,  in  pursuance  of  the  true  principle  of  the 
law  of  nations,  judicially  abandoned  and  renounced.''  It  will  justify  a  conclusion,  that 
positions  of  this  tenor  are  not  warranted  by  a  specific  reference  to  the  acts  of  those 
times. 


*;^OTE  n.  [•15] 

There  is  one  other  remark,  which  the  editor  takes  the  opportunity  of  introducing 
here,  as  connected  with  that  branch  of  the  colonial  principle  which  relates  to  continu- 
ous voyages.  It  is  merely  to  point  out  to  those,  who  may  have  occasion  to  observe  upon 
the  manner  in  which  that  extension  has  grown  out  of  the  original  principle,  a  circum- 
stance which  appears  to  have  hitherto  escaped  notice,  namely,  that  it  was  in  the  first 
instance  adopted  as  a  rule  of  equitable  construction  in  favor  of  neutral  trade,  in  pro- 
tection of  that  part  of  a  cargo  w  hich  had  gone  from  Hamburg  to  Bordeaux,  and  was 
afterwards  captured  on  the  ulterior  part  of  the  voyage  to  St  Domingo.  Those  goods 
were  contended  to  be  liable  to  condemnation,  under  the  instructions.  They  were 
excepted,  however,  by  the  interpretation  which  the  court  adopted,  that  the  touching  at 
Bordeaux,  accompanied  with  an  entry,  and  the  forms  of  exportation,  did  not  create 
such  an  incorporation  into  the  commerce  of  Prance,  as  could  render  the  destination  of 
the  continuous  voyage  liable  to  be  considered  as  between  French  ports  only.  The 
words  used  by  the  court  on  that  occasion  were  nearly  the  same  as  those  applied  l 
e  converso,  to  similar  circumstances  appearing  afterwards  in  cases  which  have  been 
made  the  subject  of  much  discussion.    The  court  observed,  "Another  consideration 


1  3faria  Jackson,  5  Adm.  Bep.  and  other  cases. 
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•WM  likewise  pressed  against  these  goods,  that  having  been  entered  at  Bordesnx,  and 
exported  from  thence,  it  must  be  deemed  an  actual  exportation  from  that  port,  and, 
consequently,  that  they  are  liable  to  bo  treated  legally  in  the  same  manner  (whatever 
that  manner  may  be)  as  the  goods  first  put  on  board  at  Bordeaux.  I  incline  to  tlunk 
that  this  would  be  much  too  rigorous  an  application  of  principles,  rather  belonging  to 
the  revenue  law  of  this  kingdom,  a  system  of  law  having  little  in  common  with  the 
general  prize  law  of  nations,  and  that  these  goods  are  entitled  to  be  considered  as 
coming  from  Hamburg,  their  original  place  of  shipment  Former  decisions  having 
fully  established  that  a  direct  commerce  from  a  neutral  country  to  a  French  settlement 
was  open,  I  decree  restitution  of  these  goods.?    Adm.  Rep.  vol  iL  p.  197. 
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A.  page 

Admiraly  Lord  High,  establishment,  ancient  perquisites,  &c.  .        .        282,  et  seq. 

droits,  as  settled  by  order  of  council,  1665 297 

construction,  if  applicable  to  East  India  settlements,  if 
to  roadsteads,  and  mere  anchorage  ground         ....    SOO 
if  to  a  ship  seized  and  brought  to  Negapatam,  and 
there  released,  and  seized  again      ....         285,  301 
distinction,  from  coming  in,  accidentally,  or  otherwise, 
from  a  cause  connected  with  war    .        ."       .        .        .        297,301 
Altona*  port  of,  favorably  identified  with  Hamburg,  for  certain  pur- 
poses      363 

Appendix f  No.  I.  Letter  of  Mr.  Becres.  No.  H.  note  on  the  practice 
of  the  American  war,  with  respect  to  the  colonial  princi- 
ple.   No.  HI.  as  to  the  principle  of  continuity,  how  first 

applied SS7,et8eq, 

Average^  against  the  neutral  ship,  on  b«half  of  the  cargo  (condemned) 

not  sustained  in  the  Prize  Court 883 

B. 

Blockade,  penalty ;  avoided  by  relaxation,  before  capture 9 

efiect  of  fraudulent  evasion  on  the  subsequent  voyage      •        .        .        381 
limitation  to  the  voyage  inmiediately  succeeding  ....    382 
of  purchase  in  a  blockade  port,  when  terminating         .        .        .  61 

not  by  putting  into  an  intermediate  port  from  stress  of 

weather t5. 

farther  proof  of  such  purchases,  how  considered        .        .        .        124 
excuse,  from  necessity,  must  point  exclusively  to  the  block- 
aded port        32,  etseq. 

excuse,  from  constraint  under  the  charter-party,  overruled    .        .  181 

from  dubious  situation,  how  to  be  fixed 59 

affidavits  of  captors  discountenanced 58,  60 

of  Monte  Video ;  if  valid,  as  imposed,  by  a  commander, 

without  the  order  of  government  366 

if,  as  signified,  through  the  governor  of  the  block- 
aded port  .  368 

28  • 
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Btockadey  Continned.  Page 

if,  as  sigiiified  wiUi  some  slight  deviation  from 

the  ordinary  roles  of  legal  interpretation       .       .       .     870 

if,  defeasible  by  remiss  keeping S72 

of  Cadiz,  notified  25th  April,  1805 65 

raised  by  superior  force ;  presumptions  from  that 

fact 64,67,116 

reestablishment,  by  what  means         .        .       .       .       118, 120 
notoriety  of  a  blockade  de  factOf 
and  admitted  knowledge,  suffi- 
cient          118 

of  Hayre ;  approximation,  for  the  purpose  of  taking  a  pilot 

to  Caen,  not  allowed. 85, 102, 183 

declared  and  in  course,  though  at  a  considerable 

distance 184 

of  the  Weser;  breach  by  shipment,  in  the  Jade,  of  goods 

proceeding  from  the  Weser  in  lighters 204 

relieved  by  special  permission,  18th  July,  1804  .        .       .      206 

construction  as  to  foreign  commerce rb, 

British  claim,  on  recapture,  barred  by  intervening  peace       .        ...      142 
by  sale  to  Spanish  owner,  before  Spanish 

hostilities 45 

not  revested,  by  recapture,  under  Spanish 

hostilities 46 

by  sentence  of  the  Court  of  Appeal  in 

Paris  on  consular  condemnations  .        ...   198 
not,  from  the  use  of  the  prize,  as  a  priva- 
teer, on  the  coast  of  Africa,  by  the  mere 

act  of  the  captor 320 

rejection  of,  in  The  Henric  and  Maria,  Baar,  supra^  sen- 
tence affirmed  on  appeal 138,  note 

C. 

Cc^ture^  if  complete,  without  actual  possession ;  engagement  of  the 

neutral  master  if  sufficient 21 

Ozr(e/,  prospective,  and  not  founded  on  exbting  hostilities 337 

authority  of  the  crown  by  delegation,  how  far  presumable, 
insupportof  the  acts  of  persons  in  command  abroad        .       .     337,388 

Claim,  in  opposition  to  ship's  papers,  when  ^  allowed ^ 

Cto^n^  Trade,  of  the  enemy 72 

ancient  and  modern  practice 76,  252,  note 

with  false  papers ;  cause  of  condemnation 78,  252 


^  In  cases  where  the  ordinary  rule  is  dispensed  with,  it  is  osaally  required  that  the  canse 
for  disguise  should  be  explained  to  the  satisfaction  of  the  court,  that  it  did  not  originate  in 
attempts  to  avoid  or  defraud  the  regulations  of  this  country.    Aurora,  Karch  22d,  1808. 

Cases  most  readily  admitted  are  those  of  British  subjects,  or  subjects  of  allies  in  war,prtj- 
ing  relief  from  difficulties  imposed  by  the  restrictions  of  the  enemy,  which  may  hare  ren- 
dered it  impracticable  for  them  to  take  clearances  in  their  proper  form.  An  exception  in 
favor  of  such  cases  is  to  be  found  so  far  back  as  the  decisions  of  the  Court  of  Session  in  Scot- 
land in  1673,  in  the  case  of  The  Liveday,  1673.  Stair's  Decisions,  vol.  ii  p.  229  j  also,  Clerk 
V.  Smeetoun,  vol.  ii.  p.  ^41. 
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Coasting,  Continued.  Page 

notwithstanding  the  fraudolent  interposition  of  a  neutral 

port • 256 

Condemnation,  sentence  of,  to  the  master 235 

caveat  on  behalf  of  part-owner,  not  sustained        .        .        .        .     i(. 
consular,  how  remedied.     (See  British  Qaim,) 
Consignment,  under  order,  4th  September,  1803,  construed  to  mean 

direct l,etseq. 

Contraband,  cheese  to  Comnna  95 

to  Qnimper  not 92 

sea  biscuit  to  Cadiz 126 

with  false  papers,  leading  to  condemnation  of  the  ship      .        .  ib, 

penalty,  discharged  by  change  of  character  of  the  place, 

before  capture 392,  note 

quasi  contraband.     (See  Transports.)    (See  Despatches,) 
Costs  and  damages,  afler  restitution,  and  the  ship  is  gone  away,  not 

sustained 237 

construction,  of  the  term  convenient  port 275,  &c. 

with  special  reference  to  the  burden  of  the  vessel,  &c.       .      276,  e<  seq. 
construction,  of  the  duty  of  "  due  diligence  "  in  navigating 

the  vessel  into  port 319 

eflect  of  taking  a  pilot 317,  note 

D. 

i>tfmtirra^ff,  rate  of  allowance ;  if  to  be  increased 12,13 

Despatches,  between  the  enemy's  settlements  and  the  mother  country     .     440,  et  seq, 
penalty  on  the  ship ;  and  on  the  cargo,  according  to  the 
powers  of  the  agent,  implicated  in  the  transaction       .        .        .    460 
between  the  embassador  of  the  enemy  in  a  neutral  coun- 
try, and  the  enemy  state,  distinguished,  favorably,  as  to 

the  vehicle 460,  et  seq. 

Distribution,  monition  to  proceed  to,  under  act  27th  June,  1807  .        .        .        .95 
return,  required,  of  a  complete  settlement    .        .  .  99 

excuse,  by  reason  of  accounts  outstanding  of 
other  captures  of  the  same  ship,  if  justifiable  .        .        .    100 

E. 

^t;u/enc6,  affidavits  of  captors,  how  received 19 

letter  from  on  board  another  vessel,  not  brought  in,  if  ad- 
missible, and  in  what  manner 351,  et  seq. 

F. 

Farther  proof,  to  persons  implicated  in  fraud,  refused 87 

limitation,  **  to  the  present  transaction  "      .        .        .        .        .192 

Free  Ships,  free  goods,  under  the  Portuguese  treaty 29 

abuse  of, 858 

if  applicable  to  ships  purchased  of  the  enemy 538 

if  to  trade  specially  prohibited  1 .41 


1  Since  declared  in  judgment,  "  That  it  would  not  extend  to  any  illegal  trade."    The 
Asia,  1 1th  November,  1807.    See  also,  Instructions  to  Cruisers,  21st  December,^  1780.    , 

Digitized  by  vJOOQlC 


484  INDEX. 

Free  Ships,  &c.  Continued.  Page 
Rule  of  condemnation  e  converso,  not  operative  on  goods  shipped 

prior  to  hostilities 30 

or  before  competent  notice Qf. 

Freight,  to  captors,  not  decreed  under  the  general  rule 271 

distinction,  on  account  of  a  privileged  sale  in  this  country, 

overruled 272 

concluded  hy  separation,  under  decree  of  unlivery        ....  234 
demand  on  the  master  to  reload,  and  proceed,  not  sus- 
tained    235 

H. 

iJ<;a<^?non6y,  not  shared  with  constructife  joint  captors 241 

old  cases,  &c.  on  this  point  239,  note 

not  pronounced,  for  transport  vessels,  though  armed,  as  not 

commissioned  to  act  offensively 48 

not  pronounced,  for  British  prisoners  of  war,  on  board  the 
captured  slup  320 

J. 

Joint  Capture,  claim,  on  the  part  of  privateers,  to  share  with  king's 

ships ;  on  what  terms  maintainable       ....        264,  et  seq, 

defeated,  by  discontinuance 267 

not,  by  omitting  to  come  up  and  to  put  a  prize- 
master  on  board 268 

admission,  of  being  in  sight,  by  the  captor,  how  far 

conclusive 246 

interest,  how  affected  by  violence,  or  misconduct,  opera- 
ting to  deter  a  joint  chaser 246,266 

Jurisdiction,  local,  defect  of,  in  the  river,  as  to  the  Black  Tail  Sand; 

as  to  the  Leigh  Middle,  and  Chapman  Sands        ....  39 

L. 

License,  to  take  a  prize  vessel  from  the  enemy,  in  payment  of  a  debt  67 
not  vitiated  on  account  of  bond  given  to  the  enemy  by  the 

agent  to  redeliver,  at  the  end  of  the  war 69 

distinction  from  former  case 70 

M. 

Marshal,  his  charges  as  allowed,  on  removal,  unlivery,  delivery  on 

bail,  sale  of  ships lAZ,et8eq, 

charges  by  percentage  disallowed 154,164 

Monition,  against  prize  goods,  if  including  proceeds,  amended        .        .        .        .93 
to  proceed  to  adjudication  on  vessels  not  brought  in,  but  lost 

at  sea 51 

after  ux  years'  delay,  and  other  circumstances  not 

granted 53 

to  proceed  to  distribution.    (See  Distribution.) 
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N.  Pago 

NavigaHon  Act,  breach  of,  not  available,  in  bar  of  neutral  claimants, 

in  the  Prize  Court  of  Adnuralty 341,  et  seq. 

if  applied  to  prize  goods  . ' 226,  259 

though  transferred 258, 260 

proceeds  of  prize  goods  not  entitled  to  thb  exception  .        .    224 

if  applied  at  any  time,  to  British  settlements  in  the  £ast 

Indies  " 346 

modified  in  respect  to  foreign  trade   by  regulations, 

39  G.  3,  c.  117 ib. 


Orders  of  Council,  construction. 

24th  June,  1803,  as  to  colonial  trade           .*....  363 

4th  September,  1803,  Spanish  wool  to  consignee 1 

1st  February,  1805,  com  to  Spain 43 

from  port  to  port  included            .......  44 

not  extending  to  protect  sea  biscuit  to  Cadiz  .        .        .        .126 

of  November  24,  1806.    July  31, 1807.     Trade  urith  the  enemy 

in  innocent  articles ;  construction 331 

of  31st  July,  1807,  as  to  Sweden,  similar  point 407 

of  the  7th  January,  1807 263 

effect  of,  on  the  subsequent  voyage.    (See  Blockade,)        .        .        .376 

P. 

Pilotage^  Suit,  on  behalf  of  British  subject,  for  navigating  to  the  port 

of  an  enemy;  not  sustained 350 

against  the  owner  on  the  agreement  of  his  master      ....  229 

from  the  Downs,  imder  act  3  6.  1,  c.  13 227 

Privileges  and  restrictions  of  Trinity  pilots  incorporated  by 

that  act 230 

not  attaching  on  other  individuals  employed  in  their 

absence ib. 

extent  of  navigation  regulated  by  that  act 229 

Prize  Act,  on  proof  of  British  property  recaptured  from  the  enemy          .  38 
if  imperative,  as  to  rate  of  salvage,  when  the  act  of  re- 
capture from  the  enemy  is  not  proved 274 

"  Setting  forth,  by  the  enemy ; "  construction 320 

Prize  Interests;  between  prize-masters,  and  the  crew  remaining  on 

board  the  privateer,  reciprocal 217 

as  to  captures  made  by  those  bringing  in  the  prize  vessel  .        .  219 
on  claim  of  Lieutenant  Nicholas  of  his  Majesty's  ship  Niger,  a  pas- 
senger, but  doing  duty  on  board  The  Tribune,  not  sustained    .        .        .  302 
on  claim  of  Mr.  White  way  ,^  as  acting  lieutenant,  appointed  by 

a  captain  of  a  detached  ship,  not  sustained 313 

naval  instructions  with  respect  to  such  appointments      .        .        .        .310 
Property f  title  of,  not  from  liens,  in  a  Prize  Court 25,  etseq. 


1  But  see  the  subsequent  proclamation,  15th  June,  1808. 
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Pmpcritff  Continued, "  Page 

of  consignee  under  orders  executed,  how  far  recoverable  by 

act  of  the  shipper 321 

limitation, toprotect  the  interests  of  the  vendeur primUif       .   327 - 329 

•      '  R. 

Recapture,     (See  Salvage,)    British  claims. 

Rescue,  prevented.     (See  Salvage.) 

/2oa(&,  if  distinguished  from  ports  .        . 34 

as  to  the  rights  of  the  Lord  High 'Admiral 800 

on  questions  of  bipckade       . , 34 


Salvage  on  neutral  property,  not  generally  given    .  .    . ' .        .  108 

distinction,  as  to  stores,  for  the  American  squadron,  destined 
primarily  to  a  British  port,  and 'recaptured  from  a'  Spanish 

cruiser,  overruled         . .  •        •        .112 

as  to  American  property,  captured  under  the  ^nepch  decree, 

21st  November,  1800,  given    .        .        .        .        .        .        .      AlO,  eiseq. 

on  freight,  only  when  the  voyage  has  been  commenced  ...      90 

commencement,  from  sailing  to  join  convoy,  though  not  in 

the  direct  course  of  the  voyage 91 

on  rescue ;  on  being  called  to  prevent  a  concerted  rescue        ...      23 
on  recapture.    (See  British  claim.)                ^ 
Ship  of  War,  of  the  enemy,  if  an  object  of  neutral  commerce        •        .        396,  et  seq, 
claim  of  Count  Bentinck,  for  a  Dutch  frigate,  driven  into  Bergen, 
and  there  purchased  by  him ;  rejected 402 

T. 

Trade  with  the  enemy,  affecting  the  property  of  British  merchants,  as 

partners  in  shipments  from  a  neutral  country 127 

partnership  of  Mr.  Bell,  if  served 133,  et  seq. 

pilotage  to  an  enemy's  port    (See  pilotage.) 
Transport-service ;  neutral  ship,  freighted  to  carry  home  military  offi- 
cers and  mariners  to  France 420,  430 

freighted  to  carry  out  military  officers  to  the  settlements 

of  the  enemy 430 

number  immaterial 434 

ignorance,  on  the  part  of  the  master,  not  available     .  .        .  ib, 

proclamation  of  former  war  on  this  subject 420,  note 

principle,  if  applicable  to  the  carrying  of  officers  in  civil  de- 
partments        434 

Treaty,  American,  articles  expired,  October,  1804 341 

Portuguese.    (See  Free  SMps,free  Goods.) 

Russian,  '*  ship  of  the  country,  masters  and  mariners,  of  the 

people,"  construction 3Z\,  ei  s'eq. 

if  available  in  trade  with  a  common  enemy 335 

special  permis^on  to  this  effect,  24th  November,  1806  .  ib. 
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Treaty,  Continued. 

Swedish,  on  similar  subject,  aa  to  ianocent  articles    . 
discussion  on  contraband  under  treaty,  &c/ 
Turpis  causa.    Bar  to  demands  arising  then:- from,  as  to  wages j  ia  con* 
travention  of  th^  slave  acts        .,..,. 
as  to  services  of  British  pilots,  nArig^tlDg  to  porU  of  the  euem^ 


iOd 


END    OF  VOLUME   VI. 
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